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CHAPTER  LYI. 


ORIGINAL  ATTACHMENT. 
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davit required. 
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gent liability. 
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783.  The  affidavit. 

784.  Who  may  make  the  affidavit. 

785.  Statement    of     the     statutory 

grounds. 

786.  Statement     of     the    fact    and 

amount  of  indebtedness. 

787.  Affidavit  of  truth  of  petition. 

788.  Affidavit  not  traversable. 

789.  Attachment  bond,  its  conditions, 

form,  etc. 

790.  Sureties  on  attachment  bond. 
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ure of  lien. 


§  776.  When  and  by  whom  issued;  affidavit  required. 

The  judges  and  clerks  of  the  district  and  county  courts  may 
issue  writs  of  original  attachment,  returnable  to  their  respective 
courts,  upon  the  plaintiff,  his  agent  or  attorney,  making  an  affidavit 
in  writing,  stating  — 

1.  That  the  defendant  is  justly  indebted  to  the  plaintiff  and  the 
amount  of  the  demand ;  and 

2.  That  the  defendant  is  not  a  resident  of  the  state,  or  is  a  for- 
eign corporation  or  is  acting  as  such ;  or 
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3.  That  he  is  about  to  remove  permanently  out  of  the  state,  and 
lias  refused  to  pay  or  secure  the  debt  due  the  plaintiff ;  or 

4.  That  he  secretes  himself  so  that  the  ordinary  process  of  law 
•cannot  be  served  on  him ;  or 

5.  That  he  has  secreted  his  property  for  the  purpose  of  defraud- 
ing his  creditors ;  or 

6.  That  he  is  about  to  secrete  his  property  for  the  purpose  of  de- 
frauding his  creditors;  or 

7.  That  he  is  about  to  remove  his  property  out  of  the  state,  with- 
out leaving  sufficient  remaining  for  the  payment  of  his  debts ;  or 

8.  That  he  is  about  to  remove  his  property,  or  a  part  thereof, 
•out  of  the  county  where  the  suit  is  brought,  Avith  intent  to  defraud 
his  creditors;  or 

9.  That  he  has  disposed  of  his  property,  in  whole  or  in  part,  with 
intent  to  defraud  his  creditors;  or 

10.  That  he  is  about  to  dispose  of  his  property  with  intent  to  de- 
fraud his  creditors;  or 

11.  That  he  is  about  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
•creditors;  or 

12.  That  the  debt  is  due  for  property  obtained  under  false  pre- 
tenses.1 

The  judges  may  grant  the  writ  either  in  term,  time  or  in  vaca- 

1  R.  S.  186.  The  obtaining  of  goods  under  false  pretenses  will  not  warrant  an 
attachment,  unless  the  seller  relied  on  the  false  pretenses  as  true,  and  parted 
•with  his  property  in  that  belief.  One  false  pretense  thus  made,  when  relied  on, 
will  sustain  the  attachment.  Gray  v.  Steedman,  63  T.  95. 

That  a  merchant,  the  defendant  in  attachment,  had  executed  a  mortgage 
upon  his  goods,  notes  and  accounts  to  secure  a  creditor,  with  stipulation  that 
the  mortgagee  should  take  possession  of  the  property  and  should  dispose  of  it 
M  in  a  regular  course  of  mercantile  sales  at  customary  prices,"  the  defendant 
being  indebted  to  others  and  to  extent  of  his  assets,  was  ground  for  attach- 
ment, and  supported  the  affidavit  that  the  defendant  had  disposed  of  his  prop- 
erty in  part  with  intent  to  defraud  his  creditors.  Gallagher  v.  Goldfrank,  75 
T.  562  (12  S.  W.  Rep.  964).  That  debtors  threatened  a  conversion  of  their  ac- 
counts, forming  the  greater  part  of  their  assets,  into  promissory  notes  pre- 
sumably or  probably  negotiable,  would  indicate  an  intention  to  transfer  the 
notes  to  third  parties,  and  would  be  an  effectual  method  of  putting  the  same 
beyond  the  reach  of  creditors.  Orr  &  Lindsay  Shoe  Co.  v.  Harris,  82  T.  273  (18 
S.  W.  Rep.  308). 

In  an  action  where  an  attachment  had  issued  on  the  ground  that  the  defend- 
ant had  disposed  of  his  property  with  intent  to  defraud  his  creditors,  and  there 
was  proof  that  the  defendant  had  mortgaged  the  property,  the  court  correctly 
refused  an  instruction  containing  the  proposition  that  if  the  debt  secured  by 
the  mortgage  was  real  and  not  fictitious,  the  giving  of  the  mortgage  was  not  a 
fraudulent  disposition  of  the  property,  since  such  a  charge  would  have  with- 
drawn from  the  jury  the  consideration  whether  or  not  the  mortgage  was,  in 
fact,  executed  with  a  fraudulent  intent.  Stiff  v.  Fisher,  2  Civ.  App.  346  (21  S.  W. 
Rep.  291). 
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tion.1  The  clerk  ma}T  issue  the  writ  in  a  proper  case  without  an 
order  from  the  judge.2  The  suit  may  be  commenced  and  the  pro- 
cess may  be  issued  on  Sunday  or  on  a  legal  holiday.3 

An  attachment  is  not  permitted  to  issue  until  the  suit  has  been 
duly  instituted;  but  it  may  be  issued  in  a  proper  case  either  at  the 
commencement  of  the  suit  or  at  any  time  during  its  progress.4 

No  prayer  for  the  writ  is  required  by  the  statute.  When  the 
proper  affidavit  is  made  and  the  bond  given,  it  is  the  duty  of  the 
clerk  to  issue  the  writ,  whether  it  is  prayed  for  in  terms  or  not.5 

That  a  plaintiff  in  attachment  holds  collateral  security  for  his  debt 
in  part  does  not  impair  his  right  to  attachment  for  the  collection 
of  his  entire  debt.  The  creditor  may  abandon  his  mortgage  or  lien 
and  attach  other  property.6 

§  777.  Nature  of  the  proceeding. 

Suits  by  attachment  are  instituted  by  the  filing  of  a  petition  and 
the  issuance  and  service  of  process  the  same  as  in  other  cases.  The 
petition  is  filed  with  the  clerk  of  the  proper  court,  and  the  defend- 
ant must  be  cited-,  either  by  personal  service  or  by  publication,  as 
the  case  may  require.7  The  object  of  the  writ  is  the  seizure  of 
property  of  the  defendant  for  the  satisfaction  of  any  judgment  that 
may  be  rendered  in  the  case.8  By  article  156  of  Paschal' s  Digest 
it  was  expressly  provided  that  no  judgment  should  be  rendered  in 
suits  by  attachment  unless  citation  or  summons  had  been  served  in 
the  ordinary  mode,  or  by  publication  in  the  manner  provided  for 
by  law.9  This  provision  is  omitted  from  the  Revised  Statutes,  and 
reference  must  now  be  had  to  the  general  provisions  of  the  law. 

The  writ  of  attachment  is  of  no  force  for  any  purpose  unless  it 
be  levied  upon  property  of  the  defendant ;  and  where  it  is  levied, 
and  the  defendant  is  cited  according  to  law,  the  court  has  jurisdic- 

1  R.  S.  1107,  1163. 

2  Bull  v.  Forest,  1  App.  C.  C.,  §  179. 

3  R.  S.  1180. 

4  R.  S.  188;  Osborn  v.  Schiffer,  37  T.  434;  Fowler  v.  Poor,  Dallam,  401;  Wooster 
v.  McGee,  IT.  17;  Cordova  v.  Priestly,  4  T.  250;  Bowers  v.  Chaney,  21  T.  363; 
King  v.  Robinson,  2  App.  C.  C.,  §  555. 

&  Holden  v.  Meyer,  1  App.  C.  C.,  §  829:  De  Caussey  v.  Bailey,  57  T.  666. 
«  Branshaw  v.  Tinsley,  4  Civ.  App.  131  (23  S.  W.  Rep.  184). 

•  R.  S.  1177,  1212,  1235. 

*  Drake  on  Attachment,  §  1228;  Barnett  v.  Rayburn,  4  App.  C.  C.,  §  84. 

"  The  decision  in  Stewart  v.  Anderson,  70  T.  588  (8  S.  W.  Rep.  295),  is  based  on 
this  statute.  The  decision  in  Stoddard  v.  McMahan,  35  T.  267,  seems  to  have 
been  made  with  reference  to  statutory  provisions  on  the  subject  of  judicial  at- 
tachments. It  is  there  held  that  in  cases  in  which  the  defendant  is  absent 
from  the  state,  or  cannot  be  found,  the  attachment  supplies  the  want  of  per- 
sonal service  of  an  ordinary  citation,  and  that  the  levy  of  the  writ  of  attach- 
ment operates  as  constructive  notice  to  the  defendant  of  the  pendency  of  the 
suit.  The  statutes  under  which  this  ruling  was  made  are  no  longer  in  force. 
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tion  to  enter  a  judgment  by  default  directing  a  sale  of  the  property.1 
If  the  defendant  appears  in  the  case,  and  succeeds  in  quashing  the- 
attachment,  such  appearance  puts  him  in  court  for  all  purposes,  at 
least  at  the  succeeding  term.2 

§778.  Rules  of  construction. 

The  courts  have  always  adhered  to  a  strict  construction  of  the 
laws  authorizing  attachments,  as  against  the  party  suing  out  the 
attachment.3  But  it  is  held  that  this  rule  is  modified  by  section  3 
of  the  final  title  of  the  Revised  Statutes,  which  provides  that  the 
provisions  of  the  statutes  shall  be  liberally  construed  with  a  view 
to  effect  their  objects  and  promote  justice ;  the  rule  that  statutes  in. 
derogation  of  the  common  law  shall  be  strictly  construed  being  ex- 
pressly abrogated.  Under  this  statute  the  courts  exact  strictness 
in  the  proceedings  only  so  far  as  to  require  a  substantial  compliance 
with  the  material  provisions  of  the  law.4  It  is,  perhaps,  impossible 
to  state  the  rule  more  accurately,  and  it  must  necessarily  remain  a 
question  of  construction  as  to  what  provisions  of  the  law  are  to  be 
deemed  material.  It  is  held,,  for  example,  that  the  affidavit  must 
state  that  the  defendant  is  justly  indebted ;  that  the  word  justly 
must  not  be  omitted ;  that  the  statute  is  not  even  substantially 
complied  with  when  important  words  required  to  be  contained  in 
the  affidavit  are  omitted ;  that  it  is  to  be  presumed  that  all  such 
words  are  required  by  the  law  for  some  good  purpose,  or  at  least 
that  it  is  not  for  the  courts  to  say  that  they  are  not.5 

In  City  National  Bank  v.  Flippen,6  in  holding  that  the  omission 

1  Thomson  v.  Shackelford,  6  Civ.  App.  121  (24  S.  W.  Rep.  980). 

2  Sam  v.  Hochstadler,  76  T.  162  (13  S.  W.  Rep.  535);  Hochstadler  v.  Sam,  73  T. 
315  (11  S.  W.  Rep.  408);  R.  S.  1243:  Grizzard  v.  Brown,  2  Civ.  App.  584  (22  S,  W. 
Rep.  252);  Barnett  v.  Ray  burn.  4  App.  C.  C.,  §  84. 

3  Scram  v.  Duggan,  1  App.  C.  C.,  §  1269;  Raquet  v.  Nixon,  Dallam,  386;  Wooster 
v.  McGee,  1  T.  17;  Givens  v.  Taylor,  6  T.  315;  Chevallier  v.  Williams,  2  T.  239; 
Sheffield  v.  Gay.  32  T.  225;  Sydnor  v.  Chambers,  Dallam,  601. 

4  Lewis  v.  Stewart,  62  T.  352.     In  this  case  it  is  held  that  separate  affidavits 
may  be  made  by  two  attorneys  of  the  plaintiff,  although  the  statute  requires 
that  the  affidavit  shall  be  made  by  plaintiff  or  his  attorney,  not  attorneys.    In 
support  of  this  ruling  reference  is  had  to  article  3268  of  the  Revised  Statutes, 
which  provides  that  "  the  singular  and  plural  number  shall  each  include  the 
other,  unless  otherwise  expressly  provided." 

5  Evans  v.  Tucker,  59  T.  249. 

6  66  T.  610  (1  S.  W.  Rep.  897).    The  conclusion  of  the  bond  was  to  the  effect 
that  plaintiff  would  pay  "all  such  damages  and  costs  as  shall  be  adjudged 
against  it  for  wrongfully  suing  said  attachment."    The  omission  of  the  word 
out  was  held  immaterial.     La  Force  v.  Wear-Boogher  Dry  Goods  Co.,  8  Civ.  App. 
572  (29  S.  W.  Rep.  75). 

In  a  suit  by  a  firm  (Chipman,  Galley  &  Co.),  the  objection  to  the  affidavit  was 
that  it  stated  that  "  the  defendants  are  justly  indebted  to  said  plaintiff,"  with- 
out indicating  which  of  the  plaintiffs  was  intended.  It  sufficiently  appeared 
from  the  recitals  in  the  affidavit  that  affiant  appeared  as  attorney  for  C.,  C.  & 
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of  the  word  is,  in  the  allegation  is  justly  indebted,  was  a  fatal  de- 
fect, because  the  affidavit  did  not  charge  a  present  indebtedness,  the 
court  say:  "Because  this  word  is  necessary,  are  we  to  presume  it 
was  intended  to  be  used?  In  attachment  cases  we  cannot  indulge 
in  presumptions  to  supply  a  defect,  which,  if  not  supplied,  prevents 
the  affidavit  from  coming  up  to  the  requirements  of  the  statute. 
The  utmost  latitude  allowed  in  this  respect  is  to  exact  only  a  sub- 
stantial compliance  with  the  law,  or  the  use  of  language  which  nec- 
essarily and  properly  makes  the  case  provided  for  the  issuance  of 
the  writ."  The  court  refer  to  prior  decisions  on  the  subject,  but  it 
does  not  appear  that  they  had  in  mind  the  provision  of  the  final 
title  of  the  Eevised  Statutes  above  referred  to.  In  another  case  it 
is  held  that  notwithstanding  that  provision  "all  the  material  re- 
quirements of  the  law  must  be  complied  with  in  substance,"  in 
every  instance ;  that  the  courts  have  no  power  to  dispense  with 
them;  that  the  affidavit,  especially,  should  be  closely  scrutinized, 
and  unless  in  full  and  substantial  compliance  with  the  statute  ought 
not  to  be  sustained.1 

§  779.  Venue;  jurisdiction. 

The  venue  of  an  action  in  which  an  attachment  is  issued  is  de- 
termined by  the  general  law  on  the  subject  of  venue.2  The  fact' 
that  an  attachment  is  contemplated  does  not  afl'ect  the  mode  of 
instituting  the  suit  or  the  question  as  to  the  place  of  trial.  One  or 
more  writs  may  be  issued  at  the  same  time,  or  several  in  succession, 
and  may  be  sent  to  different  counties,  until  sufficient  property  is 
found  to  satisfy  the  writ,3  and  may  be  levied  on  real  and  per- 
sonal property,  or  either.4  Where  a  suit  is  brought  for  damages 
for  the  suing  out  or  levy  of  the  writ,  the  venue  is  determined  by 
the  statute.5  Where  a  court  has  jurisdiction  to  issue  a  writ  of  at- 
tachment on  land,  and  defendants  claiming  homestead  rights  are 
parties,  the  fact  that  the  land  and  the  residence  of  the  defendants 
is  in  another  county  will  not  deprive  the  court  of  jurisdiction. 
Having  jurisdiction  to  foreclose  the  lien,  it  has  jurisdiction  over  all 
matters  pertaining  thereto  to  make  the  foreclosure  effectual.6 

Co.,  and  the  closing  part  thereof  stated  "  that  plaintiffs  will  probably  lose  their 
debt."  This  showed  that  the  use  of  the  word  "  plaintiff  "  was  a  clerical  error. 
Weis  v.  Chipman,  3  Civ.  App.  106  (22  S.  W.  Eep.  225). 

1  Dunnenbaum  v.  Schram,  59  T.  281.    That  defendants  are  about  to  transfer 
their  property  for  the  purpose  of  defrauding  their  creditors  is  within  the  tenth 
statutory  ground,  although  the  statute  uses  the  words  dispose  of  in  place  of 
transfer.     Howard  v.  Caperon,  3  App.  C.  C.,  §  313. 

2  See  chapter  X,  ante. 

3R.  S.  195;  Gibbs  v.  Petree,  7  Civ.  App.  526  (27  S.  W.  Rep.  685). 

«R.  S.  200. 

s  R.  S.  1194,  subd.  8.    See  §  230,  ante. 

6  Canadian  &  Am.  M.  &  T.  Co.  v.  Kyser,  7  Civ.  App.  280  (27  S.  W.  Rep.  475).    It 
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Either  the  district  or  county  court  may  issue  the  writ  in  any 
proper  case  over  which  it  has  jurisdiction,  and  the  jurisdiction  of 
the  county  court  is  not  affected  by  the  provisions  of  the  constitu- 
tion and  laws  concerning  the  enforcement  of  liens  on  land.1 

§  780.  May  issue  for  debt  not  due. 

An  attachment  may  issue  although  the  plaintiff's  debt  or  de- 
mand be  not  due;  and  the  same  proceedings  may  be  had  thereon 
as  in  other  cases,  but  no  final  judgment  will  be  rendered  against 
the  defendant  until  th.e  debt  or  demand  has  become  due.2  The  pe- 
tition and  affidavit  should  show  that  the  debt  is  not  due  and  when 
it  will  become  due.  This  may  be  shown,  however,  by  the  facts 
stated ;  an  express  averment  is  not  necessary.3  So,  also,  where  a 
part  of  the  debt  is  not  due.4  If  the  suit  is  brought  as  on  a  matured 
demand,  and  it  is  so  averred  in  the  affidavit,  the  attachment  should 
be  quashed ;  and  if  there  is  no  other  cause  disclosed  by  the  petition, 
matured  at  the  commencement  of  the  suit,  and  over  which  the  court 
has  jurisdiction,  the  suit  should  be  dismissed.5  The  time  of  maturity 
of  the  debt,  or  the  part  thereof  not  due,  need  not  be  shown  by  the 
affidavit;  it  is  sufficient  that  proper  allegations  are  made  in  the  peti- 
tion.6 

Where  the  claim  matures  after  suit  brought,  the  failure  of  the 

is  held  in  this  case  that  plaintiff  may  make  the  persons  claiming  a  homestead 
in  the  land  levied  upon  parties  to  the  suit,  and  have  their  right  tried  and  de- 
termined. But  the  question  of  homestead  must  be  raised  by  the  pleadings,  and 
if  the  claimant  of  the  homestead  interest  be  duly  cited,  the  fact  that  he  fails  to 
appear  will  not  affect  the  conclusiveness  of  the  judgment.  See  Milburn  Wagon 
Co.  v.  Kennedy,  75  T.  212  (13  S.  W.  Rep.  28);  Ward  v.  McKenzie,  33  T.  297;  John- 
son v.  Heidenheimer,  65  T.  263.  In  a  suit  by  attachment  to  recover  a  debt  due 
from  a  mercantile  partnership,  and  brought  in  a  county  in  which  neither  of 
the  defendants  resided,  one  of  the  defendants  pleaded  in  abatement,  claiming 
the  privilege  of  being  sued  in  the  county  of  his  residence.  Afterwards,  and 
after  the  dissolution  of  the  partnership,  the  other  defendant  filed  a  general  de- 
nial to  the  action,  and  it  was  held:  (1)  The  entry  of  an  appearance,  and  the  filing 
of  a  general  denial  by  the  defendant  last  answering  (it  being  shown  that  firm  debts 
were  still  unpaid),  brought  both  parties  defendant  into  court  for  the  purposes 
of  the  attachment  already  levied  on  partnership  property  alone,  notwithstand- 
ing the  plea  in  abatement  filed  by  the  other  partner,  and  jurisdiction  attached. 
(2)  The  court  had  jurisdiction  to  foreclose  the  attachment  and  to  render  any 
other  judgment  affecting  only  the  firm  estate.  Sanger  v.  Overmier,  64  T.  57. 

1  See  §  112,  ante,  and  note.     The  procedure  in  the  county  court  is  indicated  in 
article  214  of  the  Revised  Statutes.    See  §  816,  infra. 

2  R.  S.  189;  Mack  v.  James,  1  App.  C.  C.,  §  547. 

3  Cox  v.  Reinhardt,  41  T.  591;  Panhandle  Nat.  Bank  v.  Still,  84  T.  339  (19  S.  W. 
Rep.  479). 

*  Willis  v.  Mooring,  63  T.  340;  Munzenheimer  v.  Manhattan  Co.,  79  T.  318  (15  S. 
W.  Rep.  389). 

5  Cox  v.  Reinhardt,  41  T.  591. 

6Hinzie  v.  Moody,  1  Civ.  App.  26  (20  S.  W.  Rep.  769);  Bennett  v.  Rosenthal,  3 
App.  C.  C.,  g  156. 
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>  attachment  on  account  of  defects  in  the  proceedings  will  not  neces- 
.sarily  work  a  dismissal  of  the  suit;  the  plaintiff  may  amend  and 
proceed  to  judgment;1  another  writ  of  attachment  may  issue  and 
"be  made  returnable  instanter.2  If  an  amended  petition  be  filed  after 
the  maturity  of  the  demand,  setting  up  a  new  and  different  cause 
of  action,  costs  should  be  taxed  against  the  plaintiff  up  to  the  date 
of  filing  such  amendment.3  ' 

The  fact  that  the  debt  is  not  due,  when  not  apparent  of  record, 
cannot  be  taken  advantage  of  by  motion  to  quash.  Such  inquiry, 
.if  proper  at  all,  could  only  be  made  upon  plea  in  abatement.4  A 
final  judgment  rendered  before  the  debt  is  due  is  void.5 

§781.  Unliquidated  damages;  contingent  liability. 

The  plaintiff  is  required  to  state  in  his  affidavit  the  amount  of 

.his  demand.6  He  cannot  do  this  when  the  damages  are  unliqui- 
dated, and  it  seems  to  have  been  uniformly  held  that,  in  the  absence 
of  statutory  provisions  allowing  an  attachment  to  issue  in  actions 
founded  on  tort,  it  will  not  lie.  An  attachment  is  not  authorized 
where  unliquidated  damages  are  demanded,  and  the  contract  alleged 
as  the  cause  of  action  affords  no  rule  for  ascertaining  the  damages, 

.and  the  amount  is  not  and  cannot  with  propriety  be  averred  in  the 

.affidavit,  and  when  the  amount  must  be  altogether  uncertain  until 
the  jury  have  ascertained  it,  and  for  which  operation"  no  definite 

:rule  is  presented  to  them.7 

The  difference  between  the  contract  price  of  property  and  its 
market  value  at  the  time  and  place  it  should  have  been  delivered 
constitutes  not  a  claim  for  unliquidated  damages,  but  a  debt  such 

-as  will  support  an  attachment,  since  the  demand  arises  out  of  a 
contract,  and  the  measure  of  damages  is  such  as  plaintiff  can  aver 
by  affidavit  to  be  due ;  and  it  is  not  material  whether  the  promise 
to  pay  such  damages  be  express  or  implied.8 

1  Panhandle  Nat.  Bank  v.  Still,  84  T.  339  (19  S.  W.  Rep.  479);  Culbertson  v. 
Cabeen,  29  T.  247.     But  see  Moore  v.  Corley,  4  App.  C.  C.,  §  139,  which  seems  to 
hold  the  contrary. 

2  R.  S.  210;  Panhandle  Nat.  Bank  v.  Still,  84  T.  339  (19  S.  W.  Rep.  479). 

3  Arnold  v.  Willis,  68  T.  268  (4  S.  W.  Rep.  485). 

4  Waples-Platter  Grocer  Go.  v.  Basham,  29  S.  W.  Rep.  1118. 

5  King  v.  Frazer,  2  App.  C.  C.,  §  789.     It  is  held  that  the  sheriff  in  such  case 
would  not  be  liable  in  damages  for  failure  to  execute  the  writ. 

6  R.  S.  186. 

'<  Hochstadler  v.  Sam,  73  T.  315  (11  S.  W.  Rep.  408).  It  is  held  in  this  case  that 
a  contract  by  which  a  drummer  is  employed  upon  a  stated  commission  upon  his 
sales,  he  to  bear  his  expenses,  the  employment  being  for  a  stated  time,  when 
broken  does  not  contain  a  mode  of  determining  the  damages  with  sufficient  cer- 
tainty to  support  an  attachment. 

8  Stiff  v.  Fisher,  2  Civ.  App.  346  (21  S.  W.  Rep.  291).  The  court  cite  the  case  of 
Fisher  v.  Consequa,  2  Wash.  (U.  S.)  384.  That  was  a  ease  of  contract,  by  which 
.the  defendant  bound  himsslf  to  deliver  the  plaintiff  teas  of  a  certain  quality 
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"Where  a  draft  stipulates  for  a  reasonable  attorney's  fee  in  case 
of  collection  by  an  attorney,  in  a  suit  on  the  draft  the  amount 
alleged  to  have  been  paid  as  a  fee  is  a  liquidated  demand,  and  is 
properly  included  in  the  affidavit  for  an  attachment.1  So  where 
there  was  a  stipulation  in  a  note  for  the  payment  of  a  ten  per  cent, 
attorney's  fee  in  case  the  note  was  not  paid  at  maturity,  it  was 
held  that  the  holder  in  a  suit  by  attachment  might  include  the  fee 
as  a  part  of  his  demand.2 

§  782.  Against  non-residents. 

Suits  by  attachment  may  be  begun  and  prosecuted  against  a  non- 
resident of  the  state,  either  by  a  citizen  or  by  a  non-resident,  pro- 
vided property  can  be  found  within  the  jurisdiction  of  the  court  on 
which  to  levy  the  writ.  But  the  levy  of  the  attachment  alone 
does  not  confer  jurisdiction  for  any  purpose  of  the  suit;  the  de- 
fendant must  be  cited,  either  by  personal  service  or  by  publication. 
If  the  defendant  does  not  appear,  no  personal  judgment  can  be 
rendered  against  him,  but  only  a  judgment  against  the  property 

and  suited  to  a  certain  market;  and  on  failure  to  do  so,  to  pay  the  difference 
between  teas  of  such  quality  and  such  as  should  be  delivered.  In  sustain- 
ing an  attachment  sued  out  to  recover  the  difference,  Mr.  Justice  Washington- 
uses  this  language:  "A  promise,  whether  express  or  implied,  to  pay  as  much 
as  certain  goods  or  labor  are  worth,  or  as  much  as  the  same  kind  of  goods  may 
sell  for  on  a  certain  day  or  at  a  certain  market,  or  to  pay  the  difference  between 
the  value  of  one  kind  of  goods  and  another,  creates,  in  common  parlance,  a. 
debt."  In  determining  whether  the  attachment  should  issue  he  applied  this- 
test:  The  demand  must  arise  out  of  a  contract,  without  which  no  debt  can  be 
created,  and  the  measure  of  the  damages  must  be  such  as  the  plaintiff  can  aver 
by  affidavit  to  be  due. 

1  Waples-Platter  Grocer  Co.  v.  Basham,  29  S.  W.  Rep.  1118. 

2  Carpenter  v.  Minter,  72  T.  370  (12  S.  W.  Rep.  180).     A  promissory  note  given' 
to  a  retiring  partner  by  his  former  partner  for  the  payment  of  a  specific  sum  at 
a  fixed  period  was  executed  to  secure  the  retiring  partner  in  the  payment  of 
the  partnership  debts,  and  for  his  interest  in  the  assets,  it  being  understood  that 
any  payment  of  firm  debts  made  by  the  maker  of  the  notes  direct  to  a  creditor 
of  the  old  firm  should  be  credited  on  the  note.    The  object  of  the  note  was  to- 
secure  the  payment  of  the  firm  debts  to  the  retiring  partner,  and  it  was  held: 
(1)  That  the  partnership  debts  being  unpaid  at  the  maturity  of  the  note,  liability 
thereon  was  not  contingent,  and  a  right  of  action  existed  to  enforce  its  pay- 
ment.    (2)  Such  right  of  action  is  sufficient  to  support  an  attachment.     Brown 
v.  Wyatt,  72  T.  60  (10  S.  W.  Rep.  321). 

A  note  provided  that  ten  per  cent,  attorneys'  fees  were  to  be  paid  if  the  note 
was  collected  by  law.  An  attachment  was  sued  out  before  the  note  was  due, 
and  the  goods  were  replevied  by  defendant;  the  note  was  not  paid  at  maturity, 
and  it  was  held:  (1)  That  since  the  petition  claimed  the  attorneys'  fees,  and  the 
answer  admitted  all  indebtedness  claimed  in  the  petition,  judgment  was  right- 
fully given  for  the  attorneys'  fees  against  defendant,  and,  the  note  not  being 
paid  at  maturity,  authorized  plaintiff  to  proceed  to  judgment.  (2)  That  $500- 
damages  recovered  by  the  defendant  in  reconvention  was  rightfully  applied  to> 
the  payment  of  interest  and  attorneys'  fees  before  deducting  any  portion  of  it 
from  the  principal  debt.  Stansell  v.  Cleveland,  64  T.  660. 


§  782.]  ORIGINAL    ATTACHMENT.  781 

attached.1  If  he  appears  in  the  case,  for  any  purpose,  by  filing  any 
defensive  pleading,  he  thereby  gives  the  court  jurisdiction  over  his 
person.2 

The  question  has  been  discussed,  but  not  satisfactorily  decided, 
as  to  the  effect  on  the  jurisdiction  where  the  attachment  fails.  The 
.suit  was  by  attachment,  with  personal  service  in  the  state  of  New 
York.  Defendants  pleaded  to  the  jurisdiction  of  the  court,  and  in 
-abatement  of  the  writ  of  attachment,  their  non-residence  and  want 
of  service  of  process  upon  them;  that  the  attachment  was  un- 
authorized by  law  and  did  not  give  the  court  jurisdiction  because 
plaintiff's  pretended  cause  of  action  was  for  unliquidated  damages 
-and  not  such  as  would  authorize  or  sustain  a  writ  of  attachment. 
Their  plea  to  the  jurisdiction  being  overruled,  defendants  pleaded 
to  the  merits  subject  to  said  plea.  There  was  a  verdict  and  judg- 
ment for  plaintiff  and  foreclosure  of  the  writ  of  attachment,  from 
which  defendants  appealed  and  assigned  as  error  the  action  of  the 
'Oourt  in  overruling  their  plea.  Under  this^assignment  they  insisted 
that  "plaintiff's  suit  being  for  unliquidated  damages  and  not  for  a 
debt,  no  attachment  could  legally  issue."  On  the  issue  thus  pre- 
sented the  court  say:  "It  was  only  through  the  attached  property 
that  the  court  could  have  exercised  jurisdiction  over  the  defendants 
in  this  case,  and  then  only  to  the  extent  of  appropriating  the  at- 
tached property.  The  attachment  failing,  the  jurisdiction  of  the 
«ourt,  under  the  authority  of  Pennoyer  v.  Neff,  95  U.  S.  714,  does 
not  exist."3 

The  case  came  up  again,  and  it  was  held  that  the  only  question 
•considered  on  the  first  appeal  was  as  to  the  effect  of  an  appearance 
only  to  resist  the  attachment  and  the  failure  of  the  attachment ; 
that  as  defendants  appeared  also  for  the  purpose  of  quashing  the 
service,  as  it  appears  now,  they  were  in  court  for  all  purposes,  at 
least  at  the  next  succeeding  term.4  It  is  not  held  that  the  decision 

1  See  £§  73.  74,  291,  296,  312,  ante;  Grizzard  v.  Brown,  2  Civ.  App.  584  (22  S.  W. 
Rep.  252);  Stewart  v.  Anderson,  70  T.  588  (8  S.  W.  Rep.  295);  York  v.  State,  73 
T.  651  (11  S.  W.  Rep.  869);  Kimmarle  v.  H.  &  T.  C.  Ry.  Co.,  76  T.  686  (12  S.  W. 
Rep.  698);  St.  L.,  A.  &  T.  Ry.  Co.  v.  Whitley,  77  T.  126  (13  S.  W.  Rep.  853);  Mad- 
dox  v.  Craig,  80  T.  600  (16  S.  W.  Rep.  328). 

2  York  v.  State,  73  T.  651  (11  S.  W.  Rep.  869);  §  296,  ante. 
» Hochstadler  v.  Sam,  73  T.  315  (11  S.  W.  Rep.  408). 

4  Sam  v.  Hochstadler,  76  T.  162  (13  S.  W.  Rep.  535).  In  Grizzard  v.  Brown,  3 
Civ.  App.  584  (22  S.  W.  Rep.  252),  defendant  appeared  and  excepted  to  the  juris- 
•diction  of  the  court  on  the  ground  that  both  plaintiff  and  defendant  were  non- 
residents, and  moved  to  quash  the  attachment,  stating  that  he  appeared  for  the 
purposes  expressed  therein  alone;  and  in  his  other  answer  he  stated  that  it  was 
filed  without  any  intention  of  waiving  his  other  pleas,  and  that  he  thus  answered 
to  the  merits  only  in  the  event  they  should  be  overruled.  This  pleading  of  the 
defendant,  it  was  held,  entered  an  appearance,  and  gave  the  court  jurisdiction 
over  his  person.  The  court  say:  "If  the  county  court  had  in  fact  been  without 
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on  the  first  appeal  was  not  correct  on  the  case  stated.  It  would 
seem,  therefore,  that  the  defendant  may  appear  simply  for  the  pur- 
pose of  resisting  the  attachment,  and  if  he  succeeds,  that  the  juris- 
diction fails  for  all  purposes;  but  if  he  objects  to  the  service  of  the 
citation,  or  files  any  defensive  pleading,  he  is  in  court,,  and  a  per- 
sonal judgment  may  be  rendered  against  him  whether  the  attach- 
ment fails  or  not. 

Where  there  is  citation  by  publication,  a  judgment  by  default 
condemning  the  attached  property  is  not  void,  and  cannot  be  at- 
tacked collaterally,  although  the  affidavit  for  attachment  was  de- 
fective in  that  it  did  not  state  that  the  attachment  was  not  sued  out 
for  the  purpose  of  injuring  the  defendant.  The  attachment  of  the 
property  and  bringing  it  into  the  custody  of  the  law  is  the  fact 
which  gives  the  court  jurisdiction  of  the  property  of  the  non-resi- 
dent, and  defect  in  the  affidavit  for  attachment  will  not  defeat  it. 
Because  the  court  rendered  a  personal  judgment  against  defendant 
which  was  void  does  not  affect  the  validity  of  so  much  of  the  judg- 
ment as  directed  the  sale  of  the  attached  property  to  satisfy  the 
same.1 

§  783.  The  affidavit. 

The  defendant,  in  addition  to  the  grounds  alleged  for  the  attach- 
ment, must  further  state  "that  the-  attachment  is  not  sued  out  for 
the  purpose  of  injuring  or  harassing  the  defendant,"  and  ';that  the 

jurisdiction  to  foreclose  the  attachment  lien,  and  the  pleading  had  only  been-, 
such  as  was  proper  to  secure  the  release  of  an  illegal  levy,  a  different  question 
would  be  presented,  which  we  need  not  determine." 

It  might  be  advisable  to  present  the  question  to  the  appellate  courts  again, 
relying  upon  the  conclusion  stated  in  the  text.  If  the  rule  should  finally  be 
adopted  that  a  non-resident  may  not  appear  for  the  purpose  of  resisting  the  at- 
tachment without  submitting  to  the  jurisdiction  for  all  purposes,  would  not  the 
attachment  become  compulsory  process,  and  thus  nullify  the  rule  stated  in  Pen- 
noyer  v.  Neff,  95  U.  S.  714?  In  York  v.  State,  73  T.  651,  it  is  said:  "The  state 
cannot  send  its  process  abroad  and  thus  compel  a  non-resident  defendant  to  sub- 
mit his  person  to  the"  jurisdiction  of  its  courts,  but  if  in  the  exercise  of  his  own 
untrammeled  volition  he  makes  an  appearance,  then  he  must  be  held  bound 
thereby,  as  would  be  one  who  could  be,  but  had  not  been,  subjected  to  the  juris- 
diction of  the  courts  by  the  proper  issuance  and  service  of  process." 

^arelli  v.  Wagner,  5  Civ.  App.  445  (27  S.  W.  Rep.  17),  citing  Cooper  v.  Rey- 
nolds, 10  Wall.  319;  Mathews  v.  Dinsmore,  109  U.  S.  216.  Where  plaintiff  sues 
a  non-resident  and  attaches  land  of  hers  situated  in  Texas,  it  is  not  necessary, 
in  order  to  maintain  jurisdiction  of  the  court  to  foreclose  the  attachment  lien 
against  her,  that  he  should  prove  the  title  of  the  property  to  be  in  fact  in  her.. 
Notice  of  suit  was  served  on  the  non-resident  husband  as  a  defendant;  but  he 
was  insolvent  and  without  property  in  Texas,  and  at  the  trial  plaintiff  dis- 
missed as  to  him  and  took  judgment  foreclosing  his  attachment  against  the 
wife 's  land.  An  assignment  to  the  effect  that  the  lower  court  erred  in  trying 
the  case  without  jurisdiction  over  the  husband  was  not  well  taken.  Merrielles- 
v.  Bank,  5  Civ.  App.  483  (24  S.  W.  Rep.  564). 


§  783.]  ORIGINAL    ATTACHMENT.  783 

plaintiff  will  probably  lose  his  debt  unless  such  attachment  is  is- 
sued."1 The  affidavit  must  be  filed  with  the  papers  of  the  cause;2 
it  will  not  be  held  void  for  want  of  form,  provided  it  contains  all 
essential  matters.3 

No  presumption  can  be  indulged  to  supply  a  defect  which,  if  not 
supplied,  would  prevent  the  affidavit  from  coming  up  to  the  re- 
quirements of  the  statute.  The  utmost  latitude  allowed  is  to  exact 
only  a  substantial  compliance  with  the  law.  The  language  in  the 
affidavit  must  be  looked  to,  and  nothing  of  importance  can  be  added 
to  it  upon  the  assumption  that  the  affiant  intended  but  neglected 
to  make  the  addition.4  It  is  not  permitted  to  resort  to  presump- 
tions as  to  Avhat  the  affiant  intended  to  swear,  but  the  court  must 
be  governed  by  what  he  has  sworn  as  shown  by  the  language  em- 
ployed.5 

1 R.  S.  187.  In  Goldsoll  v.  Votaw.  1  U.  C.  90,  it  was  held  that  clerks  of  the 
district  court  were  not  authorized  by  law  to  administer  oaths  generally,  and  an 
affidavit  for  attachment  made  before  the  district  clerk  of  one  county  in  an  at- 
tachment suit  instituted  in  the  district  court  of  another  county  was  insufficient. 
This  was  by  virtue  of  the  statute  providing  that  clerks  of  the  district  court 
have  power  to  administer  oaths  required  in  the  discharge  of  their  official  duties. 
R.  S.  1086;  P.  D.  503.  By  a  general  provision  of  law  all  oaths,  affidavits  or  af- 
firmations necessary  or  required  by  law  may  now  be  administered  by  any  judge 
or  clerk  of  a  court  of  record,  justice  of  the  peace  or  notary  public  within  this 
state.  Act  1887;  R.  S.  4.  See  chapter  5o,  ante. 

-'R,  S.  191. 

3R.  S.  193.  Omitting  the  word  in  before  the  words  justly  indebted  is  a  fatal 
defect.  City  Nat.  Bank  v.  Flippen,  66  T.  610  (1  S.  W.  Rep.  897).  A  statement 
"  that  defendant  his  disposed  of  his  property,"  etc.,  is  held  a  manifest  clerical 
error  and  not  fatal.  Corrigan  v.  Nichols,  6  Civ.  App.  26  (24  S.  W.  Rep.  952).  An 
affidavit  alleging  that  "the  defendant  has  disposed  of  his  property  for  the  pur- 
pose and  with  the  intent  to  defraud  his  creditors  "  states  a  statutory  ground 
of  attachment.  It  is  not  vitiated  by  the  fact  that  the  word  disposed  is  written 
deposed.  La  Force  v.  Wear-Boogher  Dry  Goods  Co.,  8  Civ.  App.  572  (29  S.  W.  Rep. 
75). 

A  jurat  to  the  effect  that  the  affiant,  "  having  been  duly  sworn  by  me.  sub- 
scribed to  the  foregoing  affidavit,"  etc..  signed  by  the  officer,  shows  sufficiently 
that  the  affidavit  was  sworn  to  and  subscribed  before  the  officer  who  took  the 
affidavit.  Steinam  v.  Gahwiler,  30  S.  W.  Rep.  472. 

4  City  Nat.  Bank  of  Dallas  v.  Flippen,  66  T.  610  (1  S.  W.  Rep.  897):  Evans  v. 
Tucker,  59  T.  249. 

5Perrill  v.  Kaufman,  72  T.  214  (12  S.  W.  Rep.  125);  Gunst  v.  Pelham,  74  T.  586 
(12  S.  W.  Rep.  233).  It  is  held  in  these  cases  that  where  there  are  two  defendants 
and  an  attachment  is  sued  out  against  the  property  of  both,  the  attachment  is 
fatally  defective  when  it  fails  to  state  that  "  the  attachment  is  not  sued  out 
for  the  purpose  of  injuring  or  harassing  the  defendants.'"  The  use  in  such  case 
of  the  word  "  defendant ''  instead  of  defendants  is  fatal. 

Where  the  word  "sworn  "  is  omitted  in  an  affidavit  for  attachment,  but  the 
defect  is  not  urged  in  the  lower  court,  a  motion  to  quash  on  this  ground  is  not 
tenable  on  appeal.  The  court  say  "  it  is  altogether  probable  that  if  the  objec- 
tion had  been  urged  in  the  trial  court  it  would  have  been  met  by  accounting 
for  and  supplying  the  omission,  probably  due  purely  to  clerical  misprision." 
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The  affidavit  must  be  so  direct  and  unequivocal  as  that  if  the 
oath  is  falsely  and  corruptly  made  an  indictment  for  perjury  would 
lie.  As  to  certainty  of  statement,  however,  it  may  be  aided  by 
the  petition.  Thus,  an  affidavit  stating  that  defendant  is  about  to 
remove  his  property  beyond  the  limits  of  "  the  county  in  which 
this  suit  is  instituted "  is  sufficient  where  the  petition  names  the 
county.1 

§  784.  Who  may  make  the  affidavit. 

The  affidavit  may  be  made  b}r  the  plaintiff,  or  by  his  agent  or 
attorney.2  An  affidavit  signed  by  a  third  party  is  sufficient  where 
he  is  described  in  the  body  of  the  affidavit  as  the  agent  of  the 
plaintiff.3  The  statutory  grounds  may  be  verified  by  the  affidavits 
of  two  different  attorneys,  each  attorney  swearing  to  different  facts, 
provided  the  two  affidavits  cover  all  the  facts  required  to  be  sworn 
to  by  the  statute  to  authorize  the  writ.4 

The  agent  need  not  swear  that  he  is  plaintiff's  agent.  It  is  suffi- 
cient that  he  is  described  as  such  in  the  affidavit.5  In  a  suit  by  a 
corporation  it  is  held  that  the  treasurer  of  such  corporation  may 
make  the  affidavit  as  one  of  the  plaintiffs  in  the  suit.6  An  affidavit 
made  on  the  belief  of  the  attorney  that  defendant  was  about  to  re- 
move or  transfer  his  goods  is  not  sufficient.  The  grounds  must  be 
actually  shown  to  exist.7 

£  785.  Statement  of  the  statutory  grounds. 

Plaintiff  becomes  entitled  to  the  writ  by  making  affidavit  to 
some  one  of  the  grounds  prescribed  by  the  statute.  The  affidavit 
must  be  certain,  positive,  and  not  in  the  alternative.8  The  attach- 
ment should  be  quashed  if  the  affidavit  state  two  distinct  causes 
disjunctively;  as,  that  the  defendant  is  about  to  transfer  his  prop- 
erty or  dispose  of  the  same,9  or  that  he  is  about  to  transfer  or  se- 
crete his  property.10  It  seems  that  if  the  two  disjunctive  statements 

Merrielles  v.  Bank,  5  Civ.  App.  483  (24  S.  W.  Rep.  564).    It  would  seem,  therefore, 
that  such  a  defect  is  amendable. 

i  Whitemore  v.  Wilson,  1  U.  C.  213. 

2R.  S.  5,  186. 

8  La  Force  v.  Wear-Boogher  Dry  Goods  Co.,  8  Civ.  App.  572  (29  S.  W.  Rep.  75). 

4  Lewis  v.  Stewart.  62  T.  352.     In  this  case,  one  affidavit  was  to  the  justness  of 
the  debt  and  its  amount,  and  the  other  covered  the  other  statutory  grounds  for 
the  writ.    The  fact  that  one  affidavit  was  made  four  days  after  the  other  was 
held  immaterial. 

5  Evans  v.  Lawson,  64  T.  199. 

6  C.  B.  Carter  Lumber  Co.  v.  De  Grazier,  3  App.  C.  C.,  §  176. 

7  Osborn  v.  Schiffer,  37  T.  434. 

8  Culberson  v.  Cabeen,  29  T.  247. 

9  Carpenter  v.  Pridgen,  40  T.  32. 

1°  Hopkins  v.  Nichols,  22  T.  206;  Garner  v.  Burleson,  26  T.  348;  Culberson  v. 
Cabeen,  29  T.  247;  Dunnenbaum  v.  Schram,  59  T.  281. 
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convey  the  same  meaning,  are  of  the  same  legal  import,  one  might 
be  rejected  as  surplusage  and  the  attachment  sustained.1 

An  affidavit  stating  two  inconsistent  causes  conjunctively  is  bad ; 
as,  that  the  defendant  has  disposed  of  his  property,  etc.,  and  that 
he  is  about  to  dispose  of  it ; 2  or  that  he  has  secreted  his  property, 
etc.,  and  has  disposed  of  it.3 

An  affidavit  to  the  effect  that  defendant  is  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors,  and  that  he  is 
about  to  convert  his  property  into  money  for  the  purpose  of  plac- 
ing it  beyond  the  reach  of  his  creditors,  is  not  for  that  cause  de- 
fective. Both  grounds  may  co-exist  without  inconsistency.4  An 
affidavit  in  the  alternative,  embracing  two  distinct  phases  of  one 
statutory  ground,  is  permissible ;  as,  that  the  defendant  is  about  to 
•convert  his  property,  or  a  part  thereof,  into  money  for  the  pur- 
pose, etc.5 

The  statute  requires  a  statement  in  the  affidavit  that  the  attach- 
ment is  not  sued  out  for  the  -purpose  of  injuring  or  harassing  the 
defendant,  and  it  is  held  that  an  affidavit  using  the  word  and  be- 
tween injuring  and  harassing  is  bad.  This  would  amount  to  a 
denial  of  an  intent  to  do  both,  while  the  statute  manifestly  requires 
a  denial  of  an  intent  to  do  either.  It  sometimes  happens  that  an 
affidavit  is  bad  which  follows  literally  the  words  of  the  statute 
itself;  and  the  test  to  determine  its  insufficiency  is  in  the  fact  that 
perjury  could  not  be  assigned  upon  it  for  its  alleged  falsity.6 

§  786.  Statement  of  the  fact  and  the  amount  of  indebtedness. 

The  affidavit  must  state  that  the  defendant  is  justly  indebted  to 
the  plaintiff  and  the  amount  of  the  demand.7  This  requirement 
must  be  substantially  complied  with,  or  the  attachment  will  be  dis- 
solved.8 The  statute  requires  the  use  of  the  word  justly,  and  the 
farthest  a  court  could  go  in  dispensing  with  its  use  would  be  to 
allow  the  use  of  a  synonymous  or  an  equivalent  term.9 

The  amount  claimed  must  be  stated  with  reasonable  certainty. 
In  a  suit  on  a  note,  in  which  a  partial  payment  is  admitted,  but  no 

1  Carpenter  v.  Pridgen,  40  T.  32. 

2  Dunnenbaum  v.  Schram,  59  T.  281. 

3  Pearre  v.  Hawkins,  62  T.  434 

4  Cleveland  v.  Boden,  63  T.  103.     Contra,  Carter  v.  Younger,  2  U.  C.  4-45. 

5  Blum  v.  Davis,  56  T.  423. 

6  Moody  v.  Levy,  58  T.  532;  Miller  v.  Munson,  34  Wis.  579.     An  affidavit  to  the 
•effect  that  "  the  defendant  has  disposed  of  his  property  with  intent  to  defraud 
his  creditors,"  omitting  the  words  "in  whole  or  part,"  is  sufficient.    Steinam 
v.  Gahwiler,  30  S.  W.  Rep.  472:  Prince  v.  Turner,  2  App.  C.  C.,  §  657. 

<  R.  S.  186. 

8  Scram  v.  Duggan,  1  App.  C.  C.,  §  1270;  Marshall  v.  Alley.  25  T.  342;  Morgan  v. 
Johnson,  15  T.  568. 

9  Evans  v.  Tucker,  59  T.  249.    But  see  Kennedy  v.  Morrison,  31  T.  207. 
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date  is  given  from  which  interest  may  be  calculated,  the  affidavit  is 
defective.1  The  amount  of  interest  due  need  not  be  stated,  if  from 
the  facts  stated  the  interest  may  be  readily  computed.2  So,  also,  as 
to  the  principal  sum  due.  If  the  true  amount  due  may  be  ascer- 
tained from  the  facts  stated,  the  affidavit  is  sufficient.3 

An  affidavit  which  bv  itself  might  be  regarded  as  defective  for 

t/  O 

want  of  certainty  as  to  the  amount  of  the  debt  may  be  rendered 
certain  by  reference  to  the  allegations  of  the  petition,  when  con- 
sistent therewith.4  In  case  defendant  claims  an  offset,  and  plaintiff 
sues  out  an  attachment  for  a  sum  certain  without  deducting  the 
offset,  the  attachment  will  still  hold  good,  for  the  offset  would 
only  appear  upon  the  trial.5 

§  787.  Affidavit  of  truth  of  petition. 

The  petition  need  not  be  sworn  to  for  the  purpose  of  procuring 
an  attachment,  provided  a  separate  affidavit  is  made.  Article  138 
of  PaschaFs  Digest  required  an  affidavit  of  the  truth  of  the  matter 
set  forth  in  the  petition.6  The  affidavit  may  be  attached  to  and 
filed  with  the  petition,  or  it  will  be  sufficient  to  allege  and  swear 
to  the  necessary  facts  in  the  petition.7  And  where  the  petition 
and  affidavit  are  filed  together,  the  statements  in  each  may  be  aided 
by  reference  to  the  other.8  Though  the  affidavit  for  attachment 

lEspy  v.  Heidenheimer,  58  T.  662;  Marshall  v.  Alley,  25  T.  342;  Morgan  v. 
Johnson,  15  T.  568. 

2Briggs  v.  Lane,  1  App.  C.  C.,  §  961;  Wright  v.  Ragland,  18  T.  298.  Where 
the  amount  of  indebtedness  sworn  to  in  the  affidavit  for  an  attachment  was 
merely  the  principal  sued  for,  and  did  not  include  the  interest  and  attorney's 
fee  claimed  in  the  petition,  it  was  held  that  the  attachment  should  issue  for 
the  amount  sworn  to:  that  the  petition  was  not  sworn  to,  and  there  was  no.un 
certainty  as  to  the  amount  sought  to  be  secured  by  the  attachment;  the  affi- 
davit was  sufficient.  (Following  Stewart  v.  Heidenheimer,  55  T.  648;  Henrie  v. 
Sweasey,  5  Blackf.  275;  Lathrop  v.  Snyder,  16  Wis.  293.)  Evans  v.  Lawson,  64 
T.  199.  See  Piggott  v.  Schram,  64  T.  447. 

A  small  mistake  in  stating  the  amount  of  the  debt,  clearly  shown  on  the  face 
of  the  affidavit  to  result  alone  from  a  miscalculation  of  interest,  will  not  be 
fatal  to  the  attachment  obtained  upon  such  affidavit.  Rainwater-Boogher  Hat 
Co.  v.  O'Neal.  82  T.  337  (18  S.  W.  Rep.  570). 

» Rowan  v.  Shapard,  2  App.  C.  C.,  §  296:  Wright  v.  Ragland,  18  T.  289. 

4  Cleveland  v.  Boden,  63  T.  103.     When  plaintiff  prayed  for  a  writ  of  attach- 
ment for  one  amount,  but  stated  in  his  petition  the  amount  of  his  demand  at 
a  different  sum,  and  in  his  affidavit  for  attachment  stated  the  amount  of  his 
demand  at  still  another  sum,  the  writ  of  attachment  was  properly  quashed. 
Joiner  v.  Perkins,  59  T.  300.     Where  the  petition  and  affidavit  are  filed  at  the 
same  time,  the  latter  is  sufficient  if  it  states  the  amount  claimed  to  be  due,  and 
refers  to  the  petition  as  to  the  nature  of  the  claim.    La  Force  v.  Wear-Boogher 
Dry  Goods  Co.,  8  Civ.  App.  572  (29  S.  W.  Rep.  75). 

5  Evans  v.  Lawson,  64  T.  199.    Following  Collier  v.  Lyons,  18  Ga.  648. 

6  Holden  v.  Meyer,  1  App.  C.  C.,  §  831. 

7  Huffman  v.  Hardeman,  1  S.  W.  Rep.  575;  Gray  v.  Steedman,  63  T.  95;  White- 
more  v.  Wilson,  1  U.  C.  213;  Shirley  v.  Burns,  34  T.  625. 

» Johnson  v.  Bowling,  1  App.  C.  C.,  §  1092;  Gray  v.  Steedman,  63  T.  95;  Mun- 
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may  be  bad  for  uncertainty,  yet  if  there  be  another  affidavit  verify- 
ing the  allegations  in  the  petition  for  the  writ,  and  the  allegation 
as  to  the  cause  for  attachment  be  distinct,  specific  and  sufficient  as 
to  the  existence  of  a  statutory  ground,  it  will  support  the  writ.1 

§  788.  Affidavit  not  traversable. 

The  defendant  in  attachment  cannot  put  in  issue  the  truth  of  the 
grounds  on  which  the  plaintiff  sues  out  the  writ  in  that  suit.  He 
has  a  complete  remedy  upon  the  attachment  bond.2  The  validity 
of  a  writ  of  attachment  depends,  not  upon  the  truth  of  the  facts 
stated  in  the  affidavit,  but  upon  the  fact  that  they  are  so  stated ; 
and  it  is  error  in  a  court,  in  rendering  judgment  in  favor  of  the 
plaintiff  in  attachment,  on  his  claim,  to  refuse  to  foreclose  the  lien 
on  the  property  of  the  defendant,  which  has  attached  by  virtue  of 
the  levy  of  the  writ.3  If  there  are  defects  in  the  affidavit  for  which 
the  writ  may  be  abated,  the  right  is  confined  to  the  defendant.4 

§  789.  Attachment  bond,  its  conditions,  form,  etc. 

Before  the  attachment  issues  the  plaintiff  must  execute  a  bond, 
with  two  or  more  good  and  sufficient  sureties,  payable  to  defend- 
ant, in  a  sum  not  less  than  double  the  debt  sworn  to  be  due,  condi- 
tioned that  the  plaintiff  will  prosecute  his  suit  to  effect,  and  will  pay 
all  such  damages  and  costs  as  shall  be  adjudged  against  him  for 
wrongfully  suing  out  the  attachment.  It  must  be  delivered  to  and 
be  approved  by  the  officer  issuing  the  writ,  and  must,  together  with 
the  affidavit,  be  filed  with  the  papers  of  the  cause.5  The  statute 
provides  that  the  following  form  may  be  used:^ 

THE  STATE  OF  TEXAS,  ) 

County  of .       \ 

We,  the  undersigned,  A.  B.  as  principal,  and and 

-  as  sureties,  acknowledge  ourselves  bound  to  pay  to  C.  D.  the 
sum  of  -  -  dollars,  conditioned  that  the  above  bound  A.  B.,  plaint- 
iff in  attachment,  against  the  said  C.  D.,  defendant,  will  prosecute 
his  said  suit  to  effect,  and  that  he  will  pay  all  such  damages  and 
costs  as  shall  be  adjudged  against  him  for  wrongfully  suing  out  such 

attachment.     Witness  our  hands  this day  of  — — ,  18 — . 

A.  B. 
E.  F. 


zesheimer  v.  Heinze.  74  T.  254(11  S.  W.  Rep.  1094);  Munzenheimer  v.  Manhattan 
Co.,  79  T.  318  (15  S.  W.  Rep.  389). 

1  Dunnenbaum  v.  Schrara,  59  T.  281. 

2Bateman  v.  Ramsey,  74  T.  589  (12  S.  W.  Rep.  235);  Cloud  v.  Smith,  1  T.  61t 

'Dwyer  v.  Testard,  65  T.  432. 

<Barelli  v.  Wagner,  5  Civ.  App.  445  (27  S.  W.  Rep.  17);  Goodbar  v.  Bank,  78  T. 
461  (14  S.  W.  Rep.  851);  Nenney  v.  Schluter,  62  T.  327. 

*R.  S.  190,  191. 

6R.S.  192. 
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The  bond  will  not  be  held  void  for  want  of  form,  provided  it  con- 
tains all  essential  matters.1 

The  bond  is  not  required  to  be  under  seal.2  It  must  be  in  double 
the  amount  sworn  to  be  due,  otherwise  the  writ  will  be  quashed. 
The  defect  cannot  be  cured  by  filing  a  new  bond.3  A  bond  not 
conditioned  for  the  payment  of  costs  as  well  as  damages  is  fatally 
-defective.4  When  the  conditions  of  a  statutory  bond  are  clearly 
and  definitely  stated  in  the  statute,  if  the  bond  does  not  literally 
follow  the  statute,  it  must  fully  and  clearly  embrace  all  the  condi- 
tions prescribed.5 

It  seems  that  a  bond  signed  by  a  third  party  on  behalf  of  the 
plaintiif  is  sufficient  where  the  affidavit,  also  made  by  such  third 
party,  states  that  he  is  the  agent  of  the  plaintiff,  although  his  au- 
thority is  not  alleged  in  the  petition ;  especially  Avhere  no  plea  is 

filed  questioning  his  authority  to  sign  the  bond.6 

i 

§  790.  Sureties  on  attachment  bond. 

Attorneys  and  other  officers  of  the  court  are  forbidden  by  rule 
to  become  surety  in  any  cause  pending  in  the  court,  except  under 
special  leave  of  court.7  But  it  is  held  that  the  rule  is  only  direct- 
ory, and  that  a  bond  signed  by  an  attorney  as  surety  is  neither 
void  nor  voidable.8  The  names  of  the  persons  signing  as  sureties 

i  R.  S.  193. 

2R.  S.  4862:  Bernhard  v.  De  Forrest,  36  T.  519;  Gasquet  v.  Collins,  57  T.  340, 
overruling  earlier  cases.  Notice,  also,  the  form  prescribed. 

3R  &  W.  Tex.  Lumber  Co.  v.  Warren,  78  T.  318  (14  S.  W.  Rep.  783);  Whitley 
v.  Jackson,  1  App.  C.  C.,  §  575;  Winn  v.  Sloan.  1  App.  C.  C.,  §  1104.  But  see 
Shaw  v.  Trunsler,  30  T.*390. 

4  Whitley  v.  Jackson,  1  App.  C.  C.,  §  574;  Johnson  v.  Brunson,  1  App.  C.  C., 
§  842;  Winn  v.  Sloan,  1  App.  C.  C.,  §  1104.  In  Winn  v.  Sloan  the  suit  was  by 
John  A.  Sloan  &  Co.,  and  the  bond  was  conditioned  for  the  payment  of  such 
damages  and  costs  as  shall  be  adjudged  against  him.  The  bond  was  held  de- 
fective, because  it  secured  the  payment  of  such  damages  and  costs  only  as 
might  be  adjudged  against  John  A.  Sloan.  In  Solinsky  v.  Young,  4  App.  C.  C., 
§  269,  the  bond  recited  that  the  above  bound  Young  and  Wrightly,  etc.,  will  pay 
all  such  damages  and  costs  as  shall  be  adjudged  against  him.  The  bond  was 
held  invalid. 

s  Lee  v.  Stone,  1  App.  C.  C.,  §  1278;  Reid  v.  Fernandez,  52  T.  379.  In  a  suit 
upon  a  promissory  note  secured  by  lien  upon  personal  property,  alleged  to  be 
in  possession  of  a  third  party,  plaintiff  also  sued  out  an  attachment,  and  it  was 
held  that  as  plaintiff  had  no  debt  against  the  party  alleged  to  be  in  possession, 
and  sought  no  attachment  against  him,  the  attachment  bond  was  properly  made 
payable  to  the  maker  of  the  note  only.  Branshaw  v.  Tinsley,  4  Civ.  App.  131 
(23  S.  W.  Rep.  184). 

The  statement  in  the  caption  of  a  term  of  the  court  different  from  that  for 
which  the  bond  was  intended  is  fully  cured  by  the  date  of  the  execution,  filing 
and  approval  of  the  bond.  Huffman  v.  Hardeman,  1  S.  W.  Rep.  575. 

6  La  Force  v.  Schiff-Lewin  Co.,  29  S.  W.  Rep.  77;  Holden  v.  Meyer,  1  App.  C.  C., 
§830. 

i  Rule  50. 

8  Rogers  v.  Burbridge,  5  Civ.  App.  67  (24  S.  W.  Rep.  300);  Cohn  v.  Washer,  69 
T.  67  (6  S.  W.  Rep.  551). 
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need  not  appear  in  the  body  of  the  bond ;  they  are  bound  by  sign- 
ing as  sureties.1 

The  bond  is  not  invalid  because  signed  by  a  partnership  as  one 
of  the  sureties,  provided  the  name  was  signed  with  the  consent  of 
the  firm.  But  the  officers  are  advised  not  to  accept  a  bond  so 
signed,  because  there  is  danger  of  complicating  the  rights  of  the 
parties.2  A  stockholder  in  a  corporation  may  be  a  surety  for  the 
company;  were  it  otherwise  the  objection  could  not  be  raised  by  a 
motion  to  quash.3 

§  791.  Bond  by  or  to  a  partnership. 

Where  the  suit  is  against  a  firm  and  the  names  of  the  members 

•w  - 

are  stated  in  the  petition,  a  bond  made  payable  to  the  firm  by  its 
firm  name  is  valid.  It  may  be  sued  upon  by  the  firm.4  It  is  not  a 
valid  objection  that  the  bond  is  made  payable  to  the  individual 
members  of  the  firm  jointly,  and  not  to  the  firm.  And  where  the 
suit  is  by  a  firm,  the  individual  members  of  which  are  stated  in  the 
petition,  it  is  no  objection  to  the  bond  that  in  the  body  thereof 
the  principals  are  referred  to  as  the  individuals  composing  the 
partnership,  and  that  the  bond  is  signed  by  them  as  a  copartner- 
ship by  signing  the  firm  name.5 

Where  the  bond  gave  the  names  of  the  persons  composing  the 
plaintiff  firm,  and  was  conditioned  "  that  the  above  bound  Manhattan 
Cloak  and  Suit  Company,  plaintiffs  in  attachment  against  Munzen- 
heimer  &  Klein,  will  prosecute,"  etc.,  it  was  held  the  bond  was  not 
defective  because  the  names  of  the  persons  composing  the  plaintiff 
firm  were  not  set  out  in  the  latter  part  of  the  bond.  The  bond 
bound  every  member  of  the  firm.6 

1  Weis  v.  Chipman,  3  Civ.  App.  106  (22  S.  W.  Rep.  225).  The  same  ruling  has  been 
made  with  reference  to  appeal  bonds.     San  Roman  v.  Watson,  54  T.  254,  and  au- 
thorities cited. 

2  Donnelly  v.  Elser,  69  T.  282  (fi  S.  W.  Rep.  563);  Eikel  v.  Hanscom,  3  App.  C.  C., 
§  473.     It  cannot  be  assumed  as  matter  of  law  that  the  conjunction  of  two 
names  signed  as  sureties  to  an  attachment  bond,  as  is  usual  in  the  style  of  part- 
nership, represents  a  partnership  consisting  of  two  persons.     Should  the  fact 
appear,  the  presumption  would  be  that  the  officer  who  took  the  bond  satisfied 
himself  that  the  member  of  the  firm  who  signed  the  partnership  name  had  au- 
thority to  sign  it.     Whenever  the  authority  of  one  who  signs  a  partnership 
name  to  an  attachment  bond  is  questioned,  it  should  be  done  by  plea  raising  an 
issue  of  fact  and  not  by  motion.    Donnelly  v.  Elser,  69  T.  282  (6  S.  W.  Rep.  563). 

3  City  Nat.  Bank  v.  Cupp,  59  T.  268. 

4  De  Caussey  v.  Bailey,  57  T.  666. 
&  Gray  v.  Steedman,  63  T.  95. 

«Munzenheimer  v.  Manhattan  Co.,  79  T.  318  (15  S.  W.  Rep.  389).  A  bond  reg- 
ular in  other  respects  and  signed  in  the  firm  name  of  the  plaintiffs,  who  com- 
pose a  business  partnership,  the  signature  appearing  to  have  been  made  by  an 
agent,  will  support  the  attachment.  Motion  to  quash  for  want  of  sufficient 
bond  was  properly  overruled.  Munzesheimer  v.  Heinze,  74  T.  254(  1 1  S.  W.  Rep. 
1094);  Messner  v.  Lewis,  20  T.  221. 
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§  792.  One  or  more  writs  may  issue;  how  directed;  form  and  other 
requisites. 

Upon  the  execution  of  the  affidavit  and  bond,  it  is  the  duty  of 
the  judge  or  clerk  immediately  to  issue  a  writ  of  attachment,  di- 
rected to  the  sheriff  or  any  constable  of  any  county  where  property 
of  the  defendant  may  be  supposed  to  be,  commanding  him  to  attach 
so  much  of  the  property  of  the  defendant  as  shall  be  sufficient  to 
satisfy  the  demand  of  the  plaintiff  and  the  probable  costs  of  the 
suit.  Several  writs  of  attachment  may,  at  the  option  of  the  plaint- 
iff, be  issued  at  the  same  time,  or  in  succession,  and  sent  to  differ- 
ent counties,  until  sufficient  property  shall  be  attached  to  satisfy 
the  writ.1 

The  writ  of  attachment  must  be  dated  and  tested  as  other  writs, 
and  may  be  delivered  to  the  sheriff  or  constable  by  the  officer  issu- 
ing it,  or  he  may  deliver  it  to  the  plaintiff,  his  agent  or  attorney, 
for  that  purpose.2 

The  statute  provides  that  the  following  form  of  writ  may  be 
used : 3 

THE  STATE  OF  TEXAS,  To  tlie  Sheriff  or  any  Constable  of County, 

Greeting: 

"We  command  you  that  you  attach  forthwith  so  much  of  the  prop- 
erty of  C.  D.,  if  to  be  found  in  your  county,  repleviable  on  security, 

as  shall  be  of  value  sufficient  to  make  the  sum  of dollars  and 

the  probable  costs  of  suit,  to  satisfy  the  demand  of  A.  B.,  and  that 
you  keep  and  secure  in  your  hands  the  property  so  attached,  unless 
replevied,  that  the  same  may  be  liable  to  further  proceedings  thereon, 
to  be  had  before  our  court  in  -  — ,  in  the  county  of  -  — ,  on  the 

day  of  -  — ,  18 — ,  when  and  where  you  shall  make  known 

how  you  have  executed  this  writ. 

The  writ  need  not  be  more  specific  or  descriptive  than  the  above 
form.4  Failure  to  insert  the  amount  of  plaintiff's  demand  is  suffi- 
cient ground  for  quashing  the  writ.5  An  attack  of  the  writ  by  a 

1 R.  S.  194,  195.  Petition  and  affidavit  for  attachment  were  filed  July  13, 1889. 
A  writ  of  attachment  was  issued  in  the  case  on  the  same  day.  On  the  16th  of 
September  next  thereafter  another  writ  issued  on  same  affidavit  and  bond. 
Such  proceeding  was  regular.  The  attachment  pleadings  should  not  be  renewed. 
Branshaw  v.  Tinsley,  4  Civ.  App.  131  (23  S.  W.  Rep.  184). 

2  R.  S.  197.     The  statute  provides  that  every  writ  and  process  "  shall  be  dated 
and  tested  by  the  clerk  with  the  seal  of  the  court  impressed  thereon,  and  the 
date  of  its  issuance  shall  be  noted  on  the  same."    R.  S.  1447. 

3  R.  S.  196. 

4  Stoddart  v.  McMahan,  35  T.  267. 

5Munzenheimer  v.  Manhattan  Co.,  79  T.  318  (15  S.  W.  Rep.  389).  A  blank  date 
left  in  the  attestation  of  the  clerk  to  a  writ  of  attachment  issued  by  him  ma}' 
be  filled  on  motion  when  the  writ  itself  shows  the  date  of  its  issuance.  Brack 
v.  McMahan,  61  T.  1.  The  attachment  being  issued  nearly  fifteen  months  after 
the  affidavit  was  made  and  bond  given,  there  was  no  error  in  quashing  it.  Wil- 
son v.  Galbraith,  2  U.  C.  391. 

A  suit  was  pending  in  the  district  court  of  Robertson  county.    A  writ  of  at- 
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claimant  of  the  property  seized,  if  permissible  at  all,  must  be  made 
by  a  special  plea  in  the  nature  of  a  plea  in  abatement,  filed  in  due 
order  of  pleading.1  The  writ  must  run  in  the  name  of  the  state.2 

§  793.  Abatemont;  dissolution. 

An  original  attachment  issued  without  affidavit  and  bond  as  pro- 
vided by  statute  will  be  abated  on  motion  of  the  defendant.3  The 
right  to  abate  an  attachment  on  account  of  defects  in  the  affidavit 
or  bond  has  been  restricted  to  defendants,  and  has  not  been  allowed 
to  creditors  subsequently  causing  the  same  property  to  be  attached.4 
Only  an  intrinsic  defect,  or  one  which  appears  on  the  face  of  an  at- 
tachment bond,  can  be  reached  by  a  motion  to  quash ;  an  objection 
to  an  extrinsic  defect,  or  one  which  must  be  sustained  or  rebutted 
by  evidence  aliunde,  must  be  made  by  plea.5  A  motion  goes  only 
to  the  sufficiency  of  the  papers  as  they  appear;  it  would  not  be 
sufficient  to  raise  the  question  where  the  name  of  a  firm  was  signed 
as  surety  to  a  bond  with  the  consent  of  the  firm.6  A  motion  to 
quash  is  proper  where  the  penalty  of  the  bond  is  not  for  an  amount 
equal  to  double  the  amount  sworn  to  be  due.7 

After  the  dissolution  of  an  attachment  the  suit  remains  as  if  the 
writ  had  never  issued.  All  proceedings  under  the  attachment  are 
dissolved,  and  all  liens  acquired  by  it  fall  with  it,  and  can  impart 
no  validity  to  a  lien  acquired  by  a  subsequent  attachment,8  It  is 
only  where  a  plaintiff's  entire  right  to  sue  depends  on  his  right  to 
maintain  an  attachment  that  the  suit  must  be  dismissed  with  the 
dissolution  of  the  attachment.9  If  an  attachment  lien  is  lost  by 

tachment  regular  in  form  was  issued  in  the  suit  to  the  sheriff  of  Navarro  county. 
The  attorney  for  the  plaintiff  followed  the  goods  to  Henderson  county  and  tele- 
graphed to  the  district  clerk  of  Robertson  asking  authority  to  change  the  writ 
from  Navarro  to  Henderson  county.  This  request  the  clerk  acceded  to  by  tele- 
gram. The  attorney  made  the  alteration,  attaching  the  telegram  from  the  clerk 
to  the  writ.  It  was  held  that  the  alteration  was  not  an  amendment,  but  an  at- 
tempted creation  of  a  different  writ  by  the  mutilation  of  one  regular  on  its  face. 
The  district  clerk  had  no  power  to  authorize  such  act.  The  writ  as  mutilated 
was  void.  Mississippi  Mills  v.  Meyer,  83  T.  433  (18  S.  W.  Rep.  748). 

i  Roos  v.  Lewyn,  5  Civ.  App.  593  (23  S.  W.  Rep.  450;  24  S.  W.  Rep.  538). 

2R,  S.  1447;  King  v.  Robinson,  2  App.  C.  C..  §  554. 

3  R.  S.  193. 

<Goodbar  v.  Bank,  78  T.  461  (14  S.  W.  Rep.  851);  Roos  v.  Lewyn,  5  Civ.  App.  593 
(23  S.  W.  Rep.  450;  24  S.  W.  Rep.  538). 

&  City  Nat.  Bank  v.  Cupp.  59  T.  268;  Wright  v.  Smith,  19  T.  297;  Messner  v. 
Hutchins,  17  T.  597;  Hill  v.  Cunningham,  25  T.  25. 

<>  Donnelly  v.  Elser,  69  T.  282  (6  S.  W.  Rep.  563). 

7E.  &  W.  Tex.  Lumber  Co.  v.  Warren,  78  T.  318  (14  S.  W.  Rep.  783). 

8  Smith  v.  Whitfield,  67  T.  124  (2  S.  W.  Rep.  822). 

9  Focke  v.  Hardeman,  67  T.  173  (2  S.  W.  Rep.  363).     The  proceeds  of  attached 
property  being  by  order  of  court  placed  in  bank  subject  to  further  order,  and 
there  being  a  bill  of  exceptions  to  the  ruling  of  the  court  quashing  the  attach- 
ment, held,  that  the  plaintiff  in  error  was  entitled  to  have  the  latter  ruling  re- 
vised, and  this  notwithstanding  some  contradictory  recitals  in  the  record.    Gas- 
quet  v.  Collins,  57  T.  340. 
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dissolution  of  the  attachment  the  power  of  the  court  to  render  a 
judgment  is  lost,  unless  it  has  acquired  jurisdiction  over  the  person 
of  the  defendant.1 

§  794.  Amendments. 

Plaintiff  may  amend  his  pleadings  the  same  as  in  other  suits;  he 
may  in  the  amendment  allege  the  demand  to  be  several  instead  of 
joint,  and  he  may  reduce  the  amount  of  the  demand.2  An  amend- 
ment may  be  made  to  a  petition  which  will  relate  back  and  cure- 
defective  allegations  in  the  original  petition  in  regard  to  the  same 
cause  of  action,  yet  it  will  not  aid  a  defective  affidavit  for  attach- 
ment.3 It  is  generally  held  that  an  amendment  setting  up  a  new 
cause  of  action  dissolves  the  attachment,  at  least  as  to  subsequent 
attaching  creditors  and  purchasers ;  and  where  service  is  attempted 
by  publication  as  to  the  original  cause  of  action  but  not  as  to  the 
amendment,  there  being  no  appearance  by  the  defendant  or  per- 
sonal service  on  him,  the  judgment  is  a  nullity.4 

1  Stewart  v.  Anderson,  70  T.  588  (8  S.  W.  Rep.  295).    Plaintiffs  sued  B.,  a  non- 
resident, and  had  attachment  levied  on  land  of  his  in  the  state.     Pending  the 
suit  B.  died,  and  his  non-resident  heirs  were  made  defendants,  and  upon  motion 
of  one  of  them  the  attachment  was  quashed  on  the  ground  that  the  death  of  B. 
annulled  and  discharged  the  attachment  bond  and  lien.     Plaintiffs  excepted  to 
this  order,  dismissed  the  case  and  gave  notice  of  appeal.     After  the  attachment 
was  quashed  a  dismissal  of  the  case  was  the  proper  order  to  be  made  by  the 
court,  and  plaintiffs  did  not  waive  their  right  of  appeal  by  requesting  such 
dismissal.     Rogers  v.  Burbridge,  5  Civ.  App.  67  (24  S.  W.  Rep.  300).     Where  an 
attachment  was  sued  out  by  a  non-resident  and  levied  on  land  of  a  non-resident 
corporation,  and  was  quashed  on  account  of  defects  in  the  bond,  it  was  held 
that  the  suit  should  have  abated.     Gayoso  Institution  v.  Barrow,  37  T.  88. 

Where  the  court  decides  that  a  writ  of  attachment  was  wrongfully  sued  out> 
the  attachment  is  dissolved  and  the  property  is  released  from  the  levy  and 
should  be  returned  to  the  defendant.  Hamilton  v.  Kilpatrick,  29  S.  W.  Rep.  819; 
Eikel  v.  Hanscom,  3  App.  C.  C.,  §  474.  That  the  assets  of  defendant  had  been 
placed  in  the  hands  of  a  receiver  would  not  prevent  such  defendant  from 
moving  to  set  aside  an  attachment  upon  his  property.  But  that  fact  would 
withdraw  the  property  from  subsequent  attachment  proceedings,  and  as  a. 
consequence  no  advantage  could  accrue  to  plaintiff  by  reinstating  his  defective 
attachment.  E.  &  W.  Tex.  Lumber  Co.  v.  Warren,  78  T.  318  (14  S.  W.  Rep.  783). 

2  Gibbs  v.  Petree,  7  Civ.  App.  526  (27  S.  W.  Rep.  685).     An  amendment  may  be 
made  varj'ing  the  date  of  maturity  of  the  claim.     Donnelly  v.  Elser,  69  T.  282 
(6  S.  W.  Rep.  563). 

3  Marx  v.  Abramson,  53  T.  264;  Tarkinton  v.  Broussard,  51  T.  550;  Avery  v. 
Zander,  77  T.  207  (13  S.  W.  Rep.  971). 

<  Stewart  v.  Anderson,  70  T.  588  (8  S.  W.  Rep.  295).  An  attachment  was  sued 
out  upon  the  note  declared  on.  In  the  amended  petition  the  plaintiff  set  up  the 
account  for  which  the  note  was  given,  and  recovery  was  had  upon  the  account^ 
and  it  was  held  that  the  change  in  the  cause  of  action  in  the  pleadings  was 
fatal  to  the  attachment,  which  ought  to  have  been  set  aside.  Lutterloh  v.  Mc- 
Ilhenny  Co.,  74  T.  73  (11  S.  W.  Rep.  1063). 

Suit  was  brought  upon  several  notes  and  an  account.  Affidavit  for  attach- 
ment was  made  alleging  indebtedness  the  aggregate  of  the  claims  set  out  in 
the  petition.  Neither  the  petition  nor  affidavit  showed  what  of  the  claims  were 
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A  plaintiff  cannot  by  amendment  extend  the  lien  secured  by  the 
levy  of  the  writ  so  as  to  embrace  a  further  indebtedness  not  de- 
clared on  in  the  original  suit.1  Under  the  practice  in  this  state 
courts  look  to  the  substance  of  the  issue  and  the  facts  as  pleaded, 
and  not  to  the  form  of  the  action,  in  ascertaining  the  nature  of 
plaintiff's  demand.  Where  the  suit  is  on  a  note,  and  the  original 
petition  seeks  to  hold  the  defendant  liable  as  surviving  member  of 
a  firm,  an  amendment  charging  that  his  liability  results  also  from 
his  promise  to  pay  the  note  does  not  change  the  cause  of  action.2 

The  affidavit  cannot  be  amended ; 3  nor  is  it  allowable  to  amend 
the  bond  in  any  matter  of  substance.* 

The  writ  may  be  amended  so  as  to  make  it  conform,  to  the  peti- 
tion, where  the  defect  is  merely  clerical,  and  where  no  third  party 
is  interested,  or  could  likely  be  affected  by  the  amendment.5  It 
may  be  amended  by  inserting  the  amount  of  the  plaintiff's  demand 
when  omitted  from  oversight  by  the  clerk.  It  seems  such  amend- 
ment would  limit  the  attachment  lien  to  its  date ;  and  where  the 
property  remained  in  the  hands  of  the  officer  making  the  seizure 
under  other  writs,  the  amended  writ  would  take  effect  from  the 
time  it  was  so  amended.6  A  blank  date  left  in  the  attestation  of 
the  clerk  may  be  filled  on  motion  when  the  writ  itself  shows  the 
date  of  its  issuance.7  Where  the  writ  has  been  quashed  for  want 

due  and  what  not  due  at  the  filing  of  the  suit.  An  amendment  subsequently  cured; 
the  defects  in  the  petition,  and  it  was  held  that  the  action  of  the  court  below 
in  quashing  the  attachment  upon  the  objection  that  the  amount  due  and  that 
not  due  was  not  shown  was  proper.  Avery  v.  Zander,  77  T.  207  (13  S.  W.  Rep. 
971). 

i  Parks  v.  Young,  75  T.  278  (12  S.  W.  Rep.  986). 

2Massey  v.  Blake,  3  Civ.  App.  57  (21  S.  W.  Rep.  782);  Hinchman  v.  Marshall, 
22  S.  W.  Rep.  926.  Where  the  items  of  an  account  as  stated  in  the  petition 
amount  to  less  than  the  amount  claimed  in  the  affidavit,  apparently  omitting 
in  the  calculation  one  item  of  the  account  as  filed  with  the  petition,  it  is  proper 
to  remove  the  obscurity  by  an  amendment,  and  an  objection  on  the  ground  of 
variance  is  properly  overruled.  La  Force  v.  Schiff-Lewin  Co.,  29  S.  W.  Rep.  77. 

3  Marx  v.  Abramson,  53  T.  264;  Sydnor  v.  Chambers,  Dallam,  601. 

4  E.  &  W.  Tex.  Lumber  Co.  v.  Warren,  78  T.  318  (14  S.  W.  Rep.  783). 

5  Martin-Brown  Co.  v.  Milburn,  2  App.  C.  C.,  §  215.     The  plaintiff  in  this  case 
described  itself  in  the  petition  as  the  "  Martin-Brown  Company,"  and  in  the  writ 
the  name  was  stated  "  Martin,  Brown  &  Co."    The  defect  was  amendable.    See 
Porter  v.  Miller,  7  T.  468. 

6  Munzenheimer  v.  Manhattan  Co.,  79  T.  318  (15  S.  W.  Rep.  389). 

7  Brack  v.  MoMahan,  61  T.  1.     In  the  tender  of  issues  upon  the  trial  of  the  right 
of  property  levied  upon  under  several  writs  of  attachment  the  amount  claimed 
in  one  of  the  writs  was  stated  to  be  $1,076.     The  writ  showed  the  amount  to  be 
$10,076.     Objections  being  made  to  the  writ  when  offered  in  evidence,  the  court 
permitted  the  insertion  of  a  cipher  so  as  to  make  the  plea  correspond  with  the 
writ.     No  postponement  was  asked  nor  surprise  shown,  and  no  injury  appearing 
this  was  no  ground  for  reversal.     Fort  Worth  Pub.  Co.  v.  Hitson,  80  T.  216  (14  S. 
W.  Rep.  843;  16  S.  W.  Rep.  551). 
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of  the  official  seal  of  the  clerk,  it  is  not  error  to  set  aside  the  order 
and  permit  an  amendment  by  affixing  the  seal.1 

The  return  of  the  officer  may,  by  leave  of  court,  be  amended  so 
as  to  make  it  formal,  or  to  state  something  additional  to  the  state- 
ment as  originally  made,  and  the  amendment  will  relate  back  to 
the  time  when  the  original  return  Avas  made.2 

§  795.  Variance. 

A  material  variance  between  the  affidavit  and  the  petition  will 
vitiate  the  attachment,  and  may  be  reached  by  a  plea  in  abatement 
or  by  motion  to  quash.3  No  presumption  will  be  resorted  to  in 
support  of  any  uncertainty  in  attachment  proceedings  which  is  not 
explained  by  the  record.4  A  variance  between  the  affidavit  and 
the  petition  as  to  the  date  of  maturity  of  the  demand  is  a  fatal  de- 
fect;5 also  a  variance  as  to  the  amount  of  the  claim  has  been  held 
fatal.6  But  it  is  also  held  that  a  plaintiff  in  attachment  is  not  bound 
to  attach  to  the  full  extent  of  his  demand ;  and  where,  in  such  a 
writ,  the  petition  stated  distinctly  from  the  rest  of  the  plaintiff's 
demand  therein  the  debt  for  which  the  process  of  attachment  was 
asked  and  issued,  it  was  not  error  in  the  court  to  refuse  a  motion 

1  Whittenberg  v.  Lloyd.  49  T.  633. 

2  Hill  v.  Cunningham,  25  T.  25.     In  Briggs  v.  Lane,  1  App.  C.  C.,  §  960,  the  offi- 
cer was  permitted  to  amend  his  return  so  as  to  state  that  the  property  levied 
upon  belonged  to  the  defendant.     This  statement  in  the  return  is  held  not  to 
be  necessary.     Willis  v.  Mooring,  63  T.  340. 

3  Evans  v.'  Tucker,  59  T.  249. 

4 Focke  v.  Hardeman,  67  T.  173  (2  S.  W.  Rep.  363);  Moore  v.  Bank,  82  T.  537 
(18  S.  W.  Rep.  657).  In  the  petition  in  Moore  v.  Bank  the  note  sued  on  was  de- 
scribed as  of  date  December  2,  1890,  and  due  sixty  days  thereafter,  with  inter- 
est from  maturity.  The  affidavit  described  it  as  bearing  interest  from  date, 
and  it  was  held  the  attachment  should  have  been  quashed  on  account  of  the 
variance.  In  Focke  v.  Hardeman,  67  T.  173  (2  S.  W.  Rep.  363),  suit  was  brought 
on  account  in  favor  of  John  Focke.  Henry  Wilkens  and  Herman  Lange,  consti- 
tuting the  firm  of  Focke,  Wilkens  &  Lange.  An  attachment  issued  in  the  case 
on  an  affidavit  that  defendants  were  indebted  to  John  Focke,  John  Wilkens 
and  Herman  Lange,  composing  the  firm  of  Focke,  Wilkens  &  Lange,  upon  an 
account  having  the  same  amount  due,  and  the  same  amount  to  become  due.  as 
stated  in  the  petition,  and  it  was  held  (1)  no  presumption  can  be  indulged  to 
sustain  proceedings  by  attachment;  (2)  the  petition  being  based  on  a  demand 
due  a  firm  composed  of  members  designated  therein,  and  the  affidavit  on  a  de- 
mand alleged  to  be  due  a  firm  composed  of  other  and  different  individuals,  the 
variance  was  fatal  to  the  proceedings.  The  fact  that  the  style  of  the  firm  in 
each  instance  was  the  same  is  immaterial;  (3)  the  petition  can  be  looked  to  in 
order  to  cure  a  defective  affidavit  only,  and  not  when  the  affidavit  is  complete 
and  contradicts  important  averments  in  the  petition;  even  if  the  petition  be 
looked  to  in  this  case,  the  contradiction  between  the  petition  and  affidavit 
would  remain  unexplained. 

8  Evans  v.  Tucker.  59  T.  249. 

«  Moore  v.  Corley,  1  App.  C.  C..  §  138;  Joiner  v.  Perkins,  59  T.  300. 
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to  quash  the  attachment,  based  on  the  ground  that  the  writ  was 
issued  for  an  amount  different  from  that  claimed  in  the  petition.1 

§  796.  Levy  of  writ;  duty  of  officer. 

The  sheriff  or  constable  receiving  the  writ  must  immediately 
proceed  to  execute  the  same  by  levying  upon  so  much  of  the  prop- 
erty of  the  defendant  subject  to  the  writ,  and  found  within  his 
county,  as  may  be  sufficient  to  satisfy  the  command  of  the  writ. 
The  writ  is  levied  in  the  same  manner  as  the  writ  of  execution  is 
levied  upon  similar  property.2 

The  sheriff  must  have  official  control  of  a  writ  to  authorize  a  levy 
by  him ;  and  if  the  writ  has  passed  out  of  his  control  into  the  hands 
of  the  agent  of  plaintiff,  a  levy  thereof  is  void.  He  may  make  a 
valid  levy  of  a  writ  of  attachment  though  the  writ  is  at  the  time 
in  the  hands  of  his  deputy  twenty  miles  from  the  place  of  the  levy, 
the  fact  of  possession  of  the  writ  by  the  deputy  and  contents  being 
communicated  to  the  sheriff  by  telephone.3 

In  levying  an  execution  on  personal  property,  the  officer  is  di- 
rected to  take  possession  of  the  property,  provided  the  defendant 
in  execution  is  entitled  to  the  possession;  if  he  is  not  entitled  to 
the  possession,  the  levy  is  made  by  giving  notice  to  the  person  en- 
titled, or  to  one  of  them  if  there  are  several.4  The  officer  must 
take  actual  possession  or  must  so  control  the  property  that  he 
would  be  guilty  of  a  trespass  but  for  the  writ  under  which  he  acts.5 
In  the  levy  of  executions  the  general  rule  is  that  the  officer  must 
take  such  possession  and  control  of  the  thing  as  its  nature  renders 
practicable.6 

The  taking  possession  of  a  stock  of  goods  by  a  sheriff,  and  the 
announcement  that  he  is  acting  by  virtue  of  the  writ  of  attach- 
ment, is  a  valid  levy.  No  particular  form  of  words  is  necessary.7 

i  Dwyer  v.  Testard,  65  T.  432,  citing  Evans  v.  Lawson,  64  T.  199.  When  the 
petition  and  the  affidavit  thereto  state  the  same  sum  of  money  as  being  due 
from  the  defendant,  on  account  consisting  of  many  items  which  is  attached  to 
the  petition  as  an  exhibit,  and  it  is  found  that  by  correctly  adding  up  the  items 
they  do  not  aggregate  by  a  small  amount  the  sum  alleged  to  be  due,  the  vari- 
ance will  not  vitiate  the  writ  Donnelly  v.  Elser,  69  T.  282  (6  S.  W.  Rep.  563). 

An  affidavit  for  attachment  stated  the  amount  of  the  debt,  which  was  §3  less 
than  the  amount  stated  in  the  petition,  which  was  not  verified  by  affidavit;  the 
amount  stated  in  the  affidavit  corresponded  with  the  amount  stated  in  the  writ 
which  was  issued.  The  variance  was  not  fatal.  Stewart  v.  Heidenheimer,  55 
T.  644.  See  Brashear  v.  Cuchia,  4  Civ.  App.  690  (24  S.  W.  Rep.  85). 

2R.  S.  198,  201.  As  to  the  levy  of  an  execution,  see  the  chapter  on  EXECU- 
TIONS. In  the  absence  of  other  evidence  the  sheriff's  valuation  of  attached 
property  will  be  accepted.  Saunders  v.  Ireland,  27  S.  W.  Rep.  880. 

» Taylor  v.  Evans,  29  S.  W.  Rep.  172. 

«R.  S.  2349. 

5  Freiberg  v.  Johnson,  71  T.  558  (9  S.  W.  Rep.  455). 

«Gunter  v.  Cobb,  82  T.  598  (17  S.  W.  Rep.  848). 

J  Taylor  v.  Evans,  29  S.  W.  Rep.  '172. 
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He  is  not  required  to  make  an  inventory  of  the  goods,  bat  only  to 
describe  them  with  sufficient  certainty.1  The  property  seized  must 
be  described  with  sufficient  certainty  to  distinguish  and  identify  it 
from  other  property  of  like  kind.2 

A  levy  upon  the  interest  of  a  partner  in  partnership  property  is 
made  by  leaving  a  notice  with  one  or  more  of  the  partners,  or  with 
a  clerk  of  the  partnership.  Under  such  a  levy  the  officer  does  not 
take  actual  possession,  and  the  purchaser  only  acquires  the  right  to 
require  an  accounting.3 

§  797.  Property  subject  to  attachment. 

The  writ  may  be  levied  on  such  property  only  as  is  subject  to 
levy  under  the  writ  of  execution.4  The  statutes  in  directing  the 
levy  of  an  execution  designate  the  property  subject  thereto  as  real 
estate,  personal  property,  the  interest  of  a  partner  in  partnership 
property,  and  stock  in  a  corporation  or  joint-stock  company.5  Goods- 
and  chattels  pledged,  assigned  or  mortgaged  as  security  for  any 
debt  or  contract  may  be  levied  upon  and  sold  on  execution  against 
the  person  making  the  pledge,  assignment  or  mortgage,  subject 
thereto;  and  the  purchaser  is  entitled  to  the  possession  when  it  is. 

1  Hilliard  v.  Wilson,  76  T.  180  (13  S.  W.  Rep.  25).  In  this  case  a  description  of 
the  property  as  "  a  lot  of  dry  goods,  groceries,  hats,  boots,  shoes,  drugs  and  flour, 
and  an  iron  safe,  situated  in  a  store-house  occupied  by  Hilliard  Brothers,"  was- 
held  sufficient. 

2Svveetser  v.  Sparks,  3  Civ.  App.  33  (21  S.  W.  Rep.  724).  It  is  held  that  a  re- 
turn that  the  officer  "levied  upon  and  took  possession  of  all  of  a  stock  of  dry 
goods,  clothing,  shoes,  hats,  caps,  trunks,  valises  and  goods,  wares  and  merchan- 
dise in  a  certain  store-house  on  lot  6,  in  block  22,  in  the  town  of  Temple,  Bell 
county,  Texas,  in  the  possession  of  J.  Shapera,"  is  as  certain  as  if  it  had  given 
an  inventory  of  the  goods  and  merchandise  within  the  building.  Such  de- 
scription is  sufficient. 

A  sheriff  in  levying  a  writ  of  attachment  described  the  property  seized  under 
the  writ  as  "a  stock  of  goods,  wares  and  merchandise;  "  they  were  at  once  re- 
plevied  by  the  defendant,  who  waived  an  inventory,  consented  to  the  valua- 
tion, and  gave  a  delivery  bond.  It  was  held  that  every  purpose  of  an  inventory 
having  been  subserved,  the  defendant  was  estopped  from  objecting  to  a  more- 
specific  levy.  Brack  v.  McMahan,  61  T.  1. 

3  Donald  v.  Carpenter,  8  Civ.  App.  321;  R.  S.  2353. 

4  R.  S.  200. 

5  R.  S.  2344,  2348,  2349,  2351,  2352,  2354.     The  act  authorizing  a  levy  on  corpo- 
rate stock  was  enacted  in  1875.     Prior  thereto  it  was  held  that  stock  in  a  corpo- 
ration was  not  subject  to  attachment.     Merchants'  Mut.  Ins.  Co.  v.  Brower, 
38  T.  230.     A  delivery  and  transfer  of  certificates  of  stock  by  the  owner  as 
collateral  security,  without  any  transfer  on  the  books  of  the  company,  as  re- 
quired by  the  by-laws,  vests  the  whole  right  and  interest  in  the  transferee,  so- 
long  as  his  debt  remains  unpaid;  and  in  a  suit  by  attachment  against  the 
original  owner,  in  which  the  transferee  is  summoned  as  garnishee,  a  judgment 
ordering  the  shares  to  be  sold  as  under  execution,  and  the  proceeds  to  be  paid 
first  to  the  transferee  to  the  extent  of  his  debt,  and  the  overplus,  if  any,  to  be 
applied  to  the  judgment  rendered  in  favor  of  the  attaching  creditors  to  the  ex- 
tent of  the  debt  remaining  unpaid,  was  proper.    Seeligson  v.  Brown,  61  T.  114. 
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held  by  the  pledgee,  assignee  or  mortgagee,  on  complying  with  the 
conditions  of  the  pledge,  assignment  or  mortgage.  Property  which 
the  judgment  debtor  has  sold,  mortgaged  or  conveyed  in  trust  can- 
not be  seized  on  execution  if  the  purchaser,  mortgagee  or  trustee 
will  point  out  other  property  of  the  debtor  in  the  county  sufficient 
to  satisfy  the  execution.1 

Land  conveyed  without  consideration,  and  with  no  intention  to 
vest  the  title  in  the  apparent  purchaser,  but  that  it  may  be  held  by 
him  in  trust  to  be  sold  for  the  vendor,  is  subject  to  attachment  for 
the  debts  of  the  vendor  contracted  afterwards.2 

Where  an  attaching  creditor  does  not  raise  the  issue  of  fraud 
against  one  claiming  under  a  bill  of  sale  before  attachment  from 
the  attachment  defendant,  uncontradicted  evidence  of  the  execution 
and  delivery  of  the  bill  of  sale  and  possession  thereunder  before  at- 
tachment will  entitle  the  claimant  to  judgment.3 

The  fact  that  creditors  of  the  vendee  have  attached  the  goods 
does  not  defeat  the  right  of  the  vendor  to  repossess  himself  of  the 
goods  by  stoppage  in  transitu.  The  bringing  of  suit  and  levy  of 
attachment  on  the  goods  to  secure  the  purchase-money  does  not 
estop  the  vendor  from  asserting  the  right  of  stoppage  in  transitu; 
both  remedies  recognize  the  title  of  the  vendee.4  While  the  right 
of  stoppage  in  transitu  exists,  the  seller  is  not  required  to  inter- 
vene in  an  attachment  suit  against  the  purchaser  in  order  to  pro- 
tect his  rights.5 

Property  rightfully  in  the  possession  of  a  mortgagee,  exceeding  in 
value  the  debt  it  secures,  can  be  attached  as  against  the  mortgagor; 
but,  unless  the  mortgage  debt  be  first  paid,  the  sheriff  himself  can- 
not take  possession  of  the  propertj^,  but  the  levy  must  be  made  in 
accordance  with  Eevised  Statutes,  sections  201,  2349  and  2353.  If 
the  sheriff  takes  possession,  the  mortgagee  may  proceed  directly 
against  him  and  his  sureties;  and  it  rests  upon  the  sheriff  to  take 

i  R.  S.  2347?  2353. 

2McCainant  v.  Batsell,  59  T.  363. 

3  Mayor  v.  Texas  Brewing  Co.,  26  S.  W.  Rep.  774  In  a  suit  for  damages  by 
the  claimant  of  goods  against  an  attaching  creditor  of  the  claimant's  vendor,  the 
defendant  denied  that  debtor  in  attachment  had  ever  transferred  the  goods  to  the 
claimant,  and  averred  that  if  he  had  it  was  done  fraudulently.  The  evidence 
of  the  transfer  was  clear  and  uncontradicted,  and  it  was  held:  (1)  The  exclusion 
from  the  jury  by  the  charge  of  the  issue  made  on  the  transfer  was  proper. 
(2)  The  fact  that  claimant  may  have  obtained  possession  of  the  goods  by  fraud- 
ulent means  was,  as  against  an  attaching  creditor,  immaterial,  if  his  right  to 
their  possession  existed  by  virtue  of  a  legal  purchase.  Willis  v.  Whitsitt,  67  T. 
673  (4  S.  W.  Rep.  253). 

<  Allyn  v.  Willis,  65  T.  65.  In  Fox  v.  Willis,  60  T.  373,  it  is  held  that  the  seller 
of  goods  does  lose  his  right  of  stoppage  in  transitu  by  bringing  suit  for  the 
purchase  price  and  levying  an  attachment  on  the  goods. 

s  Harris  v.  Tenney,  85  T.  254  (20  S.  W.  Rep.  82);  Tillman  v.  Kansas  City  Dis- 
tilling Co.,  3  App.  C.  C.,  §  2S5. 
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such  steps  as  would  bring  parties  on  his  indemnity  bond  promptly 
before  the  court.1  Upon  a  sale  of  the  mortgaged  property  under 
the  mortgage  the  attachment  lien  follows  the  surplus.2 

Where  an  attachment  is  believed  to  be  defective,  and  a  second 
writ  is  sued  out  and  levied  upon  the  property,  and  the  first  one  is 
then  dismissed,  the  two  writs  cannot  be  connected  so  as  to  hold 
the  property  as  against  one  who  purchased  it  before  the  second 
writ  was  sued  out.3 

Creditors  not  secured  by  a  conveyance  in  the  nature  of  a  mort- 
gage made  by  a  debtor  to  secure  preferred  claims  may  reach  any 
residuary  interest  the  debtor  may  have  in  the  property  conveyed 
by  appropriate  process;  but  when  by  the  terms  of  the  instrument 
the  trustee  is  entitled  to  possession  of  the  property  conveyed,  it 
cannot  be  taken  from  him  by  levy  of  attachment  or  other  writ,  on 
the  application  of  unsecured  creditors.4  An  attaching  creditor 
claiming  the  proceeds  of  the  debtor's  property,  which  had  been 
conveyed  by  valid  assignment  for  the  benefit  of  named  creditors, 
must  show  that  the  claims  enumerated  in  the  deed  of  assignment 
have  been  paid  in  order  to  subject  the  fund  in  the  hands  of  the  as- 
signee to  the  satisfaction  of  his  debt.5  No  creditor  can,  by  at- 
tachment or  garnishment,  divert  the  estate  in  the  hands  of  an 
assignee  under  a  valid  assignment,  or  subject  it  to  any  other  than 
the  creditors  entitled  under  the  assignment.6 

Property  in  the  hands  of  a  receiver  appointed  by  a  court  of  this, 
state  is  not  subject  to  execution  or  attachment.7  It  is  also  exempt 

i  Stiles  v.  Hill,  62  T.  429. 

'Dahoney  v.  Allison,  1  U.  C.  112;  Wynne  v.  Bank,  82  T.  378  (17  S.  W.  Rep. 
918).  A.  delivered  his  stock  of  goods  to  B.  in  consideration  of  a  conveyance  of 
land,  which  he  directed  made  to  the  cashier  of  a  bank  to  which  he  was  indebted, 
by  a  deed  absolute  in  form  but  in  fact  to  secure  such  indebtedness,  and  it,  was 
held  that  in  the  absence  of  proof  of  insolvency  a  creditor  could  not  attach  the 
land  thus  in  fact  mortgaged  without  redeeming  from  the  debt  thereby  secured. 
Compton  v.  Seley,  27  S.  W.  Eep.  1077. 

The  interest  conferred  by  a  lien  upon  property  is  not  subject  to  attachment. 
The  creditors  of  a  mortgagee  can  acquire  by  attachment  no  title  to  the  prop- 
erty mortgaged.  Failure  to  record  a  mortgage  could  not  avail  attaching  cred- 
itors of  the  mortgagee  who  should  seek  to  subject  his  interest  in  the  mortgaged 
property  to  the  satisfaction  of  their  claim.  Adoue  v.  Jemison,  65  T.  680. 

3  Smith  v.  Whitfield,  67  T.  124  (2  S.  W.  Rep.  822).  The  proposition  of  the 
seller  having  been  accepted  by  the  buyer,  the  purchase-money  paid,  and  every- 
thing done  to  complete  the  sale,  the  property  ceases  to  belong  to  the  seller  and 
to  be  liable  for  his  debts. 

*  Scott  v.  McDaniel,  67  T.  315  (3  S.  W.  Rep.  291). 

*  Kellogg  v.  Muller,  68  T.  182  (4  S.  W.  Rep.  361). 

fi  Moody  v.  Carroll,  71  T.  143  (8  S.  W.  Rep.  510);  Lovenberg  v.  Bank,  67  T.  440 
(2  S.  W.  Rep.  874);  Nave  v.  Britton,  61  T.  572;  Barber  v.  Hutchins,  66  T.  319 
(1  S.  W.  Rep.  275);  Windham  v.  Patty,  62  T.  490. 

^  Ellis  v.  Water  Co.,  86  T.  109  (23  S.  W.  Rep.  858);  Tex.  Trunk  Ry.  Co.  v.  Lewis, 
81  T.  1  (16  S.  W.  Rep.  647);  Harrison  v.  Waterbury,  27  S.  W/Rep.  109;  Ed- 
wards v.  Norton,  55  T.  405. 
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from  seizure  where  an  injunction  is  issued  to  enjoin  interference 
with  it  pending  an  application  for  a  receiver.1  Property  claimed 
by  a  receiver  appointed  by  a  court  of  another  state  may  be  at- 
tached.2 

In  this  state,  where  land  is  rented  on  shares,  it  is  held  that  the 
landlord  ordinarily  has  an  attachable  interest  in  the  crops,  and  not 
a  mere  lien  thereon.3 

§  798.  Exemptions. 

The  statute  designates  certain  property  belonging  to  a  family,, 
or  to  a  person  not  a  constituent  of  a  family,  or  to  counties,  cities 
and  towns,  and  all  public  libraries,  as  exempt  from  attachment  or 
execution  and  every  species  of  forced  sale  for  the  payment  of  debts.4 
For  the  wrongful  seizure  of  exempt  property  the  sheriff  and  those 
who  advise  or  assist  him  are  liable  in  damages,  jointly  or  severally, 
at  the  suit  of  the  owner.5  The  measure  of  actual  damages  is  the 
market  value  of  the  property  at  the  date  of  the  seizure,  with  inter- 
est, or  the  reasonable  value  of  the  use  of  the  propert}^.6  In  such 
a  suit  evidence  showing  cause  for  the  issuance  of  the  attachment  is 
irrelevant.7  The  defendant  cannot  plead  in  set-off  the  debt  on 
which  the  attachment  proceedings  were  based.8  The  removal  of 
exempt  property  out  of  the  county  will  not  justify  its  seizure.9 

§  799.  Property  in  the  custody  of  the  law. 

Property  in  custodia  leyis  is  not  subject  to  attachment,10  and 
it  is  held  that  from  the  date  of  ordering  the  appointment  of  a 
receiver  the  property  is  in  the  custody  of  the  law.11  It  has  been 
held  that  when  a  claimant's  bond  has  been  filed  to  try  the  right  of 

«/  o 

property  which  has  been  seized  under  attachment,  such  property  is 

»  City  Nat.  Bank  v.  Merchants'  Nat.  Bank,  27  S.  W.  Rep.  848  (7  Civ.  App.  584). 

2  Moseby  v.  Burrow,  52  T.  396.     The  contrary  ruling  in  Gayoso  Sav.  Inst.  v. 
Burrow,  37  T.  88,  was  obiter  dictum. 

The  rule  that  property  in  the  hands  of  a  receiver  is  in  custodia  legis  and  not 
subject  to  process  issuing  from  another  court  is  not  affected  by  the  provision 
of  the  statute  permitting  suits  against  a  receiver  without  first  obtaining  per- 
mission from  the  court.  Harrison  v.  Waterbury,  27  S.  W.  Rep.  109. 

3  Rentfrow  v.  Lancaster,  31  S.  W.  Rep.  229. 

4  R.  S.  2395-2402. 

5  Cunningham  v.  Coyle,  2  App.  C.  C.,  §  424. 

6  Willis  v.  Whitsitt,  67  T.  673  (4  S.  W.  Rep.  253);  Grabfelder  v.  Lockett,  26  S. 
W.  Rep.  168;  Yancy  v.  Felker,  3  App.  C.  C.,  §  249. 

•  Brown  v.  Bridges,  70  T.  661  (8  S.  W.  Rep.  502). 

8Craddock  v.  Goodwin,  54  T.  578.  It  is  held  in  this  case  that  the  wilful  and 
deliberate  seizure  of  exempt  property  under  void  process  will  entitle  the  owner 
to  exemplary  damages. 

9Neeper  v.  Irons,  3  App.  C.  C.,  §  184, 

10  Pace  v.  Smith,  57  T.  555,  and  authorities  cited. 

11  Texas  Trunk  Ry.  Co.  v.  Lewis,  81  T.  1  (16  S.  W.  Rep.  647);  City  Nat.  Bank  v. 
Merchants'  Nat.  Bank,  27  S.  W.  Rep.  848  (7  Civ.  App.  584);  Harrison  v.  Water- 
bury,  27  S.  W.  Rep.  109. 
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no  longer  in  custodia  legis  after  its  surrender  and  delivery  into  the 
possession  of  the  claimant,  but  is  subject  to  seizure  and  sale  under 
other  attachments  against  the  real  owner.  The  bond  executed  to 
release  it  from  the  first  attachment  furnishes  the  security  to  which 
the  first  attaching  creditor  must  look,  and  after  the  execution  of 
such  bond  the  lien  of  his  attachment  is  gone.  Even  if  the  lien  of 
the  h'rst  attachment  continued,  it  would  not  preclude  the  seizure 
and  sale  of  the  property  under  an  attachment  for  another  debt,  sub- 
ject to  such  lien.1  Under  the  present  statute  the  property  re- 
mains in  custodia  legis.  It  may  be  levied  on  by  giving  notice,  and 
the  claimant's  bond  inures  to  the  benefit  of  the  plaintiff  in  a  writ 
so  levied.2 

While,  as  a  general  principle,  goods  seized  under  attachment  by 
one  officer  cannot  be  attached  by  another  officer,  the  fact  that  a 
deputy  sheriff  is  also  a  constable  will  not  affect  the  levy  of  an  at- 
tachment made  by  him  as  deputy  sheriff  upon  goods  already  in  the 
sheriff's  hands  under  former  attachment.  The  possession  of  the 
deputy  is  the  possession  of  the  sheriff;  his  acts  are  the  acts  of  his 
principal,  and  for  their  proper  performance  the  principal  is  respon- 
sible. One  who  has  seized  under  attachment  two  different  stocks 
of  goods  may  be  compelled  by  a  subsequent  attaching  creditor, 
whose  writ  was  levied  upon  but  one  of  the  stocks,  to  exhaust  first 
his  remedy  upon  the  goods  on  which  he  had  secured  an  exclusive 
lien;  nor  is  this  right  affected  by  any  subsequent  levy  made  by  a 
third  party.3 

§  800.  As  to  time  of  levy  of  writ. 

The  officer  receiving  the  writ  is  required  to  levy  immediately. 
The  command  of  the  writ  is  to  attach  forthwith*  A  levy  made  on 
the  return  day  of  the  writ  is  valid;5  but  a  levy  made  after  the  re- 
turn day  creates  no  lien.6 

§  801.  Levy  on  real  estate. 

In  levying  an  execution  upon  real  estate  the  statute  does  not  re- 
quire the  officer  to  go  upon  the  land,  but  it  is  sufficient  for  him  to 

1  Freiberg  v.  Elliott,  64  T.  867. 

2  Act  1887;  R.  S.  5287.    Before  the  enactment  of  this  statute  the  decisions 
were  conflicting.    Bailey  v.  Miears,  1  App.  C.  C.,  §  84,  and  Le  Gierse  v.  Pierce,  2 
App.  C.  C.,  §  89.  holding  that  the  property  was  in  custodia  legis,  and  Freiberg  v. 
Elliott,  64  T.  367,  and  Brown  Manuf.  Co.  v.  Watson,  3  App.  C.  C.,  §  330,  holding 
the  contrary  view. 

3  Heye  v.  Moody,  67  T.  615  (4  S.  W.  Rep.  242).    See  Vinton  v.  Bradford,  13  Mass. 
116:  and  Watson  v.  Todd,  5  Mass.  273.     Horses  levied  on  "as  they  run  at  large 
on  the  range  "  in  the  county  in  which  the  levy  is  made  are  in  custodia  legis. 
Rice  v.  Miller,  70  T.  613  (8  S.  W.  Rep.  317). 

*  R.  S.  196,  198. 

OTobar  v.  Losano.  6  Civ.  App.  698  (25  S.  W.  Rep.  973). 

*  Nance  v.  Barber,  26  S.  W.  Rep.  151  (7  Civ.  App.  111). 
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indorse  the  levy  on  the  writ.1  This  was  the  mode  of  levying  an 
attachment  in  the  absence  of  any  statute  on  the  subject,2  and  the 
rule  is  now  adhered  to.3  The  indorsement  upon  the  execution  or 
attachment  levied  upon  land  must  take  place  before  the  levy  is  com- 
plete, and  no  other  steps  can  give  validity  to  a  levy  not  accom- 
panied by  an  indorsement.4  The  lien  of  the  attachment  upon  the 
property  seized  dates  from  the  time  the  officer  indorses  the  levy  on 
the  writ.  The  presence  of  the  officer  on  the  land  intended  to  be 
levied  on,  and  his  declaration  there  made  that  he  levied  a  writ  of 
attachment  thereon,  cannot,  without  suck  indorsement,  constitute 
a  valid  levy.5 

When  a  levy  is  made  upon  several  tracts  of  land  each  should  be 
specifically  described,  and  if  the  description  of  each  is  not  certain 
in  itself,  it  should  <°t  all  events  refer  to  some  document  that  would 
make  it  certain.  ^L  levy  upon  a  tract  of  land  subdivided  into  town 
lots  is  insufficient  unless  the  separate  lots  levied  upon  are  specified 
in  the  return  upon  the  writ.6 

§  802.  Range  levy. 

Stock  running  at  large  in  a  range,  which  cannot  be  herded  and 
penned  without  great  inconvenience  and  expense,  may  be  levied 
upon  by  designating  by  reasonable  estimate  the  number  of  animals 
and  describing  them,  by  their  marks  and  brands,  or  either.  The 
levy  must  be  made  in  the  presence  of  two  or  more  credible  persons, 
and  notice  thereof  must  be  given  to  the  owner  in  writing,  or  to  his 

1R.S.2348. 

2  P.  D.  149;  Hancock  v.  Henderson,  45  T.  479;  Cavanaugh  v.  Peterson,  47  T. 
197. 

3  Riordan  v.  Brittou,  69  T.  198  (7  S.  W.  Rep.  50). 

4  Sanger  v.  Train  mell,  66  T.  361  (1  S.  W.  Rep.  378).    In  this  case  two  attaching 
creditors  levied  upon  the  real  estate  of  their  debtor  on  the  same  day.    One  writ 
purported  to  have  been  indorsed  at  3  A.  M.  and  the  other  at  8:30  A.  M.     In  a 
suit  between  the  creditors,  it  was  held:  (1)  Evidence  was  admissible  to  show  that 
the  first-mentioned  indorsement  was  made  subsequent  to  the  other.     (2)  The 
indorsement  was  conclusive  as  to  all  parties  to  the  writ  upon  which  it  was  made 
and  those  in  privity  with  them,  but  not  as  to  strangers  to  the  judgment  ren- 
dered in  that  cause. 

5  Riordan  v.  Britton,  69  T.  198  (7  S.  W.  Rep.  50);  Sanger  v.  Trammell,  66  T.  361 
{I  S.  W.  Rep.  378).    A  writ  of  attachment  was  levied  on  a  stock  of  goods,  and 
the  officer  indorsed  on  the  writ,  after  stating  his  levy  on  the  goods,  the  follow- 
ing words:     "Also  store-house  and  lots,"  without  describing  the  lots.    A  more 
specific  description  was  afterwards  made  by  the  officer  in  amending  his  levy. 
Held,  that  as  against  a  creditor  of  the  defendant  who  claimed  under  an  attach- 
ment lien  on  the  lots  secured  by  levy  afterwards  made,  whose  attorney  direct- 
ing the  levy  had  full  knowledge  of  the  house  and  lots  intended  to  be  and  which 
were  actually  seized  under  the  first  levy,  the  first  levy  secured  the  prior  lien 
and  also  against  all  claiming  under  the  junior  levy  with  notice.    Riordan  v«, 
Britton,  69  T.  198  (7  S.  W.  Rep.  50). 

6  San  Antonio  &  A.  P.  Ry.  Co.  v.  Harrison,  72  T.  478  (10  S.  W.  Rep.  556). 
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herder  or  agent,  if  residing  within  the  county  and  known  to  the  offi- 
cer.1 Although  it  has  been  held  that  a  levy  on  cattle  running  at  large 
on  a  range  must  be  without  restriction  based  on  county  boundaries, 
yet  a  levy  is  not  void  under  this  rule  where  the  return  of  the  writ 
mentions  the  location  of  the  cattle  levied  on  as  a  means  of  furnish- 
ing information  as  to  such  location  and  not  to  restrict  the  levy. 
And  it  is  held  that  a  levy  is  not  invalid  because  it  describes  the 
cattle  levied  upon  as  running  at  large  in  the  range  in  Clay  and  ad- 
joining counties.2 

The  levy  places  the  entire  herd  in  custodia  legis,  so  as  to  prevent 
the  owner  from  selling  or  otherwise  disposing  of  any  part  thereof 
in  such  manner  as  will  interfere  with  the  right  of  selection  given 
the  purchaser  by  the  statute;  and  it  is  the  duty  of  the  officer  to 
exercise  such  supervision  as  to  see  that  this  is  not  done.  For  the 
purpose  of  feeding,  branding  and  caring  for  the  herd,  the  owner  is 
still  left  in  control,  and  for  his  own  neglect  neither  the  officer  nor 
the  plaintiff  in  the  attachment  would  be  liable;  it  would  be  other- 
wise, however,  if  the  officer  should  take  actual  possession  of  the 
stock  and  exclude  the  owner  from  all  control.3 

§  800.  Levy  on  property  of  third  party. 

One  having  an  interest  in  personal  property  seized  under  attach- 
ment proceedings  to  which  he  is  not  a  party  has  his  election  to  re- 
plevy  and  try  his  right  to  it  under  the  statute,4  to  sue  the  sheriff 
for  the  trespass  committed  by  his  wrongful  levy,  or  to  sue  the  pur- 
chaser holding  under  the  sheriff's  sale.  He  has  no  claim  to  money 
realized  by  the  sheriff  at  the  attachment  sale.  If  in  equity  he  could 
assert  a  claim  to  the  money,  he  would  have  to  show  a  valid  excuse 
for  his  failure  to  resort  to  the  adequate  remedies  afforded  him  at 
law.5  He  cannot  recover  from  the  officer  levying  the  writ  more 
than  actual  damages,  if  the  writ  was,  upon  its  face,  valid,  if  there 


1 R.  S.  201,  2350.  2373.     See  the  chapter  on  EXECUTIONS. 

2  Davis  v.  Dalias  Nat.  Bank,  26  S.  W.  Rep.  222  (7  Civ.  App.  41).    In  Gunter  v, 
Cobb,  82  T.  598  (17  S.  W.  Rep.  848),  several  executions  were  levied  upon  cattle 
running  at  large  in  different  counties,  and  in  each  instance  the  levy  was  re- 
stricted to  the  cattle  running  in  the  particular  county  in  which  the  execution 
was  levied.     It  was  held  that  the  levy  was  invalid  because  a  purchaser  under 
the  attachment  would  not  know  what  cattle  to  select.     It  is  also  held  that  cat- 
tle running  in  an  inclosed  pasture  of  four  hundred  and  thirty  thousand  acres, 
through  which  first-class  roads  ran,  the  entrances  being  guprded,  were  running 
at  large  on  the  range,  within  the  meaning  of  the  statute. 

3  Donald  v.  Carpenter,  8  Civ.  App.  321.     In  Carothers  v.  Wilkerson,  2  App.  C.  C.,. 
§§  353,  354,  it  was  held  that  whilst  a  range  levy  on  sixty  head  of  gentle  cattle 
might  properly  be  held  invalid,  the  objection  could  not  be  made  in  a  collateral 
proceeding  —  a  purchaser  of  a  part  of  the  cattle  after  a  judgment  of  foreclosure- 
could  not  attack  the  title  of  a  purchaser  under  the  judgment  of  foreclosure. 

4  R.  S.  5286.    See  the  chapter  on  TRIAL  OF  THE  RIGHT  OF  PROPERTY. 
*Rodrigues  v.  Trevino,  54  T.  198.    See  §  215,  ante. 
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was  evidence  that  goods  of  the  defendant  in  attachment  were  stored 
with  the  goods  of  the  plaintiff,  and  if  the  officer  acted  without  mal- 
ice, but  in  good  faith,  believing  that  the  goods  seized  belonged  to 
the  defendant  in  attachment.  A  plaintiff  in  attachment,  not  hav- 
ing authorized  his  agent  to  seize  goods  of  another  than  the  defend- 
ant in  attachment,  and  being  ignorant  of  any  wrongful  seizure  by 
his  agent,  is  not  liable  for  exemplary  damages  to  the  owner  of  goods 
Avrongfully  seized.  If  he  does  nothing  more  than  to  receive  such 
benefits  as  he  would  be  entitled  to  receive  under  the  lawful  execu- 
tion of  his  writ,  he  cannot  be  held  to  be  even  a  participant  in  the 
officer's  trespass,  much  less  to  have  ratified  the  malicious  act  of  his 
agent.' 

§  804.  Excessive  or  inadequate  levy. 

The  writ  prescribed  by  the  statute  directs  the  officer  to  levy  on 
property  of  sufficient  value  to  make  a  specified  sum,  and  the  prob- 
able costs  of  suit,  and  the  statute  further  commands  him  to  levy 
upon  so  much  of  defendant's  property  as  may  be  sufficient  to  satisfy 
the  command  of  the  writ.2  The  question  of  excessive  levy  not  being 
shown  by  the  facts  cannot  be  raised  by  motion  to  quash.3 

When  a  sheriff  is  sued  for  damages  for  making  an  insufficient 
levy,  his  return  showing  a  levy  on  property  to  an  amount  in  excess 
of  the  demand  isprima  facie  evidence  in  his  favor.  The  fact  that 
the  property  sold  for  less  than  the  amount  of  plaintiff's  claim  is  not 
sufficient  to  charge  the  sheriff.  He  is  required  to  act  with  prudence 
and  sound  judgment.  He  must  not  neglect  plaintiff's  interests,  and 
must  not  needlessly  oppress  the  defendant.  He  should  take  more 
in  value  than  the  amount  of  the  claim  and  the  probable  costs  and 
expenses,  but  how  much  more  cannot  be  determin6d  by  any  fixed 
rule.  He  is  only  required  to  exercise  a  cautious  and  reasonable  dis- 
cretion, such  as  should  influence  the  conduct  of  prudent  and  discreet 
men  generally  in  the  management  of  their  own  affairs.4 

If  a  sheriff  is  commanded,  under  a  writ  of  attachment,  to  seize 
property  sufficient  to  make  a  debt  of  a  specified  amount,  and  he 
wilfully  seizes  a  much  greater  quantity  of  goods  than  is  necessary 
for  that  purpose,  and  deprives  the  defendant  of  the  possession  and 
use  of  them,  he  commits  as  flagrant  a  wrong  as  if  he  had  seized  the 
excess  without  any  process  whatever.  It  is  as  much  an  abuse  of  the 
writ  of  attachment  to  fraudulently  and  wilfully  sacrifice  property 
after  levy  for  the  benefit  of  the  attaching  creditor  as  it  is  to  wrong- 
fully and  oppressively  seize  more  than  the  Avrit  commands.  Where 

1  Heidenheimer  v.  Sides,  67  T.  32  (2  S.  W.  Rep.  87). 

-'R.S.  196,  198. 

3Branshaw  v.  Tinsley,  4  Civ.  App.  131  (23  S.  W.  Rep.  184). 

<Everhart  v.  O'Bannon,  1  App.  C.  C.,  g  1288;  Dewitt  v.  Oppenlieimer,  51  T.  103. 
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the  officer,  overstepping  the  bounds  of  discretion  allowed  him  by 
the  writ,  makes  use  of  it  to  wrongfully  and  unnecessarily  oppress 
and  injure  the  defendant,  he  commits  a  trespass,  for  which  a  civil 
action  will  lie  against  him;  and  if  the  plaintiff  in  attachment  insti- 
gates or  countenances  such  wrong  and  oppression,  he  becomes  a 
participant  in  the  trespass  and  is  liable  to  a  suit.1  In  an  action 
against  an  officer  for  making  an  excessive  levy,  it  appearing  that 
the  attachment  was  regular  on  its  face  and  no  irregularity  in  the 
action  of  the  officer  being  shown  in  evidence,  either  in  the  seizure 
or  sale  of  the  goods  levied  upon,  and  the  inventory  as  made  by  the 
officer  was  but  slightly  in  excess  of  the  debt,  the  court  should  have 
instructed  the  jury  to  find  for  the  officer.2 

§  805.  Bond  of  indemnity. 

An  officer  levying  a  writ  of  attachment  does  so  at  his  own  risk, 
and  may,  for  his  own  indemnification,  require  the  plaintiff  in  at- 
tachment to  execute  and  deliver  to  him  a  bond  of  indemnity  to 
secure  him,  if  it  should  afterward  appear  that  the  property  levied 
upon  by  him  does  not  belong  to  the  defendant.3  Where  the  officer 
is  sued  for  damages  he  may  have  the  principal  and  sureties  on  the 
indemnit^y  bond  brought  in  as  parties  defendant;4  but  he  must 
move  promptly  in  the  matter.5 

Where  there  is  no  statute  regulating  the  matter,  the  plaintiff, 
directing  the  sheriff  to  attach  specific  property,  is  liable  to  him  for 
any  loss  he  may  sustain  on  account  of  the  levy  upon  an  implied 
promise  of  indemnity.  But  under  the  above  statute  there  is  no  im- 
plied liability  on  the  part  of  a  creditor,  having  given  an  indemnity 
bond  to  an  officer,  for  pointing  out  specific  property  to  be  seized 
under  the  writ.  The  officer  having  a  bond  of  indemnity  can  only 
recover  upon  it  for  damages  recovered  for  the  wrongful  seizure  of 

1  Hilliard  v.  Wilson,  65  T.  287. 

2  Blum  v.  Strong,  71  T.  321  (6  S.  W.  Rep.  167). 

3  R.  S.  199.     Where  a  sheriff  levying  an  attachment  is  sued  for  damages,  and 
has  an  indemnity  bond  from  the  plaintiff  in  attachment  protecting  him  against 
all  "  costs,  charges,  damages  and  suits  that  he  might  incur  by  reason  of  the 
levy,"  the  plaintiffs  in  attachment  being  joined  with  the  sheriff  in  the  suit  for 
damages,  it  is  not  error  to  allow  the  sheriff,  against  the  makers  of  such  indem- 
nity bond,  reasonable  attorney  fees  incurred  by  him  in  defending  the  damage 
suit.     Schmick  v.  Noel,  72  T.  1. 

4R.  S.  1204:  §  166,  ante,  and  notes. 

»  Stiles  v.  Hill,  62  T.  429;  Land  v.  Klein,  29  S.  W.  Rep.  657.  The  owner  of  per- 
sonal property,  seized  under  an  attachment  against  the  goods  of  another,  joined 
as  defendants  (1)  the  officer  making  the  seizure  and  his  sureties,  (2)  the  plaint- 
iffs in  attachment,  and  the  securities  upon  an  indemnity  bond  made  to  the  offi- 
cer. The  officer  also  asked  judgment  over  against  hisindemnitors.  The  objec- 
tion for  misjoinder  of  parties  was  properly  overruled.  Stevens  v.  Wolf,  77  T. 
215  (14  S.  W.  Rep.  29). 
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property  under  attachment,  and  his  recovery  is  limited  by  the- 
amount  of  the  bond.1 

Where  a  sheriff  made  a  levy  under  directions  from  plaintiff's; 
attorney,  and  on  a  promise  by  the  attorney  that  he  would  hold  him 
harmless  and  would  get  the  required  bond,  it  was  held  that  the 
sheriff,  when  sued  for  making  an  insufficient  levy,  could  not  justify 
on  the  ground  that  no  bond  had  been  given.  A  bond  executed 
ufter  the  levy  would  be  valid.2 

§  806.  Return  of  writ. 

The  officer  executing  the  writ  of  attachment  must  return  it  with 
his  action  indorsed  thereon  or  attached  thereto,  signed  by  him  offi- 
cially, to  the  court  from  which  it  issued  on.  or  before  the  first  day 
of  the  next  term  thereof.  The  return  must  describe  the  property 
attached  with  sufficient  certainty  to  identify  it,  and  must  state  when 
the  same  was  attached,  and  whether  any  personal  property  attached 
remains  still  in  his  hands,  and  if  not,  the  disposition  made  of  the 


fjame.3 

It  is  the  duty  of  an  officer  making  a  levy  under  an  attachment 
to  incorporate  in  or  annex  to  his  return  a  specific  description  of  the 
articles  attached.  From  such  return  the  defendant  in  attachment 
cun  obtain  a  description  for  use  in  suing  for  damages  or  other  pur- 
pose. The  return  of  an  officer  making  a  levy  is  conclusive  between 
the  parties,  and  in  an  action  by  a  defendant  in  attachment  against 
the  plaintiffs  in  attachment  for  damages  for  an  illegal  seizure  the 
recovery  is  limited  to  value,  etc.,  of  the  goods  shown  upon  the  offi- 

1  Stevens  v.  Wolf,  77  T.  215  (14  S.  W.  Rep.  29).  Plaintiffs  obtained  a  writ  of 
attachment.  It  was  levied  upon  a  lot  of  goods  not  in  the  possession  of  the  de- 
fendant, but  of  others  claiming  them.  By  consent  of  the  plaintiffs  the  sheriff 
left  the  goods  with  the  claimants.  Before  the  levy,  plaintiffs  had  given  to  the 
sheriff  an  indemnity  bond.  The  writ  of  attachment  was  found  to  be  defective, 
and  plaintiffs,  a  week  later,  in  same  suit,  obtained  a  second  writ,  upon  which, 
by  consent  of  plaintiffs,  the  sheriff  indorsed  the  levy,  copied  from  the  return 
upon  the  first,  the  returns  showing  that  the  goods  were  left  in  possession  of  the 
claimants.  The  second  writ  was  foreclosed,  no  notice  being  taken  of  the  first. 
The  claimants  kept  the  goods.  In  motion  against  the  sheriff  for  the  value  of 
the  goods  alleged  to  have  been  lost  by  him,  it  was  held  (1)  that  the  sheriff  re- 
ceiving an  indemnity  bond  before  making  the  levy  did  not  prevent  him  from 
showing  that  the  goods  belonged  to  the  claimants  and  were  not  subject  to  seiz- 
ure. (2)  After  receiving  an  indemnity  bond,  the  sheriff  making  a  levy  upon 
property  claimed  by  others  can  either  retain  the  goods  or  surrender  them.  In 
the  case  of  surrender  he  would  assume  the  burden  of  proving  that  they  were 
not  liable  to  seizure.  (3)  The  sheriff  could  show  in  defense  that  in  fact  no  levy 
had  been  made  upon  the  goods,  (4)  or  that  after  levy  he  had  released  the  goods, 
at  request  of  the  plaintiffs  in  the  attachment,  or  (5)  that  by  the  acts  of  the 
plaintiffs  he  had  been  induced  to  release  them.  Freiberg  v.  Johnson,  71  T.  558 
<i)  S.  W.  Rep.  455). 

2Dewitt  v.  Oppenheimer,  51  T.  103. 

3R.  S.  210,  211. 


806  ORIGINAL   ATTACHMENT.  [§  807. 

cer's  return.  In  such  suit  it  is  not  permitted  to  go  outside  of  the 
return,  and  to  recover  for  property  not  included  in  it  by  showing 
that  additional  goods  were  actually  seized.  As  between  the  parties 
to  the  action  in  which  the  return  is  made,  it  cannot  be  attacked  in 
a  collateral  suit ;  and  the  remedy  of  the  party  aggrieved  by  an  in- 
correct return  is  by  a  direct  proceeding  to  have  it  amended  or  by 
an  action  against  the  officer  for  a  false  return.1 

The  failure  to  file  the  writ  with  the  clerk  until  after  the  lapse  of 
the  term  to  which  it  was  properly  returnable  was  held  not  to  vitiate 
the  attachment,  there  being  no  intervening  rights  and  a  proper  re- 
turn being  indorsed.2  The  return  need  not  state  that  the  property 
levied  upon  was  the  property  of  the  defendant.  The  officer  is  di- 
rected to  seize  property  of  the  defendant,  and  it  will  be  presumed 
that  he  has  obeyed  the  writ  when  he  returns  that  he  has  levied  on 
property.3 

§  807.  Report  of  disposition  of  property. 

When  the  property  levied  on  is  claimed,  replevied  or  sold,  or 
otherwise  disposed  of,  after  the  writ  has  been  returned,  the  officer 
having  the  custody  of  the  same  must  immediately  make  a  report  in 
writing,  signed  by  him  officially,  to  the  clerk,  showing  such  dispo- 
sition of  the  property;  and  such  report  will  be  filed  among  the 
papers  of  the  cause.4 

1  Schneider  v.  Ferguson,  77  T.  572  (14  S.  W.  Rep.  154).     The  sheriff's  return  on 
a  writ  of  attachment,  which  recited  that  the  writ  was  levied  on  land  designated 
by  the  return,  which  was  "pointed  out  as  the  property  of  J.  M. Cupp  &  Co.  (the 
defendants  in  attachment)  by  Frank  Ball,"  is  sufficient  whether  Ball  was  a  pai'ty 
to  the  proceeding  in  attachment  or  not.     The  return  was  equivalent  to  a  state- 
ment that  the  officer  levied  on  the  land  as  the  property  of  the  defendants.    City 
Nat.  Bank  v.  Cupp,  59  T.  268. 

2  City  Nat.  Bank  v.  Cupp,  59  T.  268;  Willis  v.  Mooring,  63  T.  340;  Riordan  v. 
Britton,  69  T.  198  (7  S.  W.  Rep.  50). 

3  Willis  v.  Mooring,  63  T.  340.     The  contrary  view  was  held  in  Meuley  v.  Zeig- 
ler,  23  T.  88,  following  Tiffany  v.  Glover,  3  la.  387.     These  cases  are  said  to  be 
contrary  to  the  weight  of  authority.     Drake  on  Attach.,  §§  207,  208.     An  officer's 
return  is  an  estoppel  only  as  to  facts  which  he  is  required  to  state.     Where  a 
defendant  reconvened  for  damages,  it  was  held  error  to  reject  evidence  offered  by 
the  plaintiff  to  show  the  goods  attached  were  of  less  value  than  as  stated  in  the 
return.     Mulhaul  v.  Feller,  1  App.  C.  C.,  §  1164. 

4R.  S.  212.  The  appellee,  Taylor,  while  he  was  a  sheriff,  levied  an  attachment, 
at  the  suit  of  appellant,  on  counters  and  shelving  in  a  store-house.  The  lot, 
house  and  stock  of  goods  therein  were  already  held  under  former  attachments, 
to  satisfy  which  they  were  sold  by  the  sheriff's  successor  in  office,  to  whom  the 
counters  and  shelving  had  not  been  turned  over,  and  who  had  not  taken  posses- 
sion because  the  doors  of  the  house  were  locked.  Neither  the  defendants  in  at- 
tachment nor  any  other  person  claimed  or  asserted  any  right  adverse  to  that  of 
the  attaching  creditors,  to  sell  the  same.-  In  a  suit  by  the  attaching  creditor 
against  the  sheriff  who  levied  the  writ,  and  his  securities,  to  recover  the  value 
of  the  property  seized,  on  the  ground  that  the  debtor  was  insolvent,  that  the 
property  had  passed  from  the  possession  of  the  sheriff,  and  the  plaintiff's  seen- 
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§808.  Custody  of  personal  property;  third  person  may  claim;  order 
for  preservation  of. 

When  personal  property  is  attached  it  remains  in  the  hands  of 
the  officer  attaching  until  final  judgment,  unless  a  claim  be  made 
thereto  and  bond  be  given  to  try  the  right  to  the  same,  or  unless 
the  same  be  replevied  or  be  sold  as  provided  by  law.  Any  person 
other  than  the  defendant  may  claim  the  property,  or  any  part 
thereof,  upon  making  the  affidavit  and  giving  the  bond  required 
by  the  provisions  of  the  title  relating  to  the  trial  of  the  right  of 
property.1  If  the  property  be  not  replevied  or  claimed  or  sold 
under  the  several  provisions  of  the  statute,  the  judge  may,  either 
in  term  time  or  in  vacation,  make  such  order  for  the  preservation 
or  use  of  the  same  as  shall  appear  to  be  to  the  interest  of  the  par- 
ties.2 

§  809.  Sale  of  perishable  property. 

Whenever  personal  property  which  has  been  attached  shall  not 
Ihave  been  claimed  or  replevied,  the  judge  out  of  whose  court  the 
writ  was  issued  may,  either  in  term  time  or  in  vacation,  order  the 
same  to  be  sold,  when  it  shall  be  made  to  appear  that  such  prop- 
erty is  in  danger  of  serious  and  immediate  waste  or  decay,  or  that 
the  keeping  of  the  same  until  the  trial  will  necessarily  be  attended 
with  such  expense  or  deterioration  in  value  as  greatly  to  lessen  the 
amount  likely  to  be  realized  therefrom.  In  ascertaining  the  facts 
which  authorize  the  making  of  such  order  of  sale  the  judge  may 
require  or  dispense  with  notice  to  the  parties,  and  may  act  upon 
such  information,  by  affidavit,  certificate  of  the  attaching  officer, 
•or  other  proof  as  may  seem  to  him  necessary  to  protect  the  interest 
of  the  parties. 

The  sale  is  conducted  in  the  same  manner  as  sales  of  personal 
property  under  execution,  except  as  to  the  time  of  advertisement, 

rity  had  been  destroyed,  it  was  held:  (1)  The  claim  of  no  third  party  interven- 
ing, the  property  might  still  have  been  sold  to  satisfy  appellant's  lien.  (2)  The 
•fact  that  the  purchaser  of  the  goods,  and  the  store-house  in  which  the  counters 
arid  shelving  were,  went  into  possession  thereof  and  used  the  latter  for  his  con- 
venience, constituted  him  a  custodian,  under  the  sheriff,  of  the  property  levied 
on,  and  not  an  adverse  claimant  thereof.  (3)  There  having  been  no  adverse 
possession  or  claim  to  the  property  seized,  there  was  no  abandonment  or  loss  of 
lien  as  between  the  sheriff  and  the  attaching  creditor.  <4)  The  statutes  (R.  S. 
1462,  1463)  requiring  the  sheriff  to  turn  over  property  to  his  successor  do  not 
a-efer  to  the  character  of  property  above  described.  (5)  It  was  the  duty  of  the 
sheriff's  successor  to  execute  the  mandate  of  the  court  and  sell  the  property, 
and  his  failure  to  do  so  could  not  be  excused  on  the  ground  that  his  predecessor 
in  office  had  failed  to  formally  turn  over  to  him  the  property.  (6)  The  sheriff 
who  levied  the  writ  was  not  liable.  Wolf  v.  Taylor,  68  T.  660  (5  S.  W.  Rep.  855). 

1  R.  S.  202,  203,  5286-5288.  As  to  rights  of  claimants,  see  the  chapter  on  TRIAL 
'-OF  RIGHT  OF  PROPERTY. 

-  R.  S.  209. 

IRS; 
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which  may  be  fixed  by  the  judge  for  a  shorter  period,  according  to 
the  exigency  of  the  case.  The  proceeds  of  the  sale  must,  within 
five  days  thereafter,  be  paid  over  by  the  officer  making  the  sale  to 
the  clerk  of  the  court,  accompanied  by  a  statement  in  writing, 
signed  by  such  officer  officially,  to  be  filed  with  the  papers,  stating 
the  time  and  place  of  the  sale,  the  name  of  the  purchaser,  and  the 
amount  received,  with  an  itemized  account  of  the  expenses  attend- 
ing the  sale.1 

The  clerk  is  required  to  seal  up  the  identical  money  received  by 
him  in  a  safe  package,  and  deposit  it  in  some  safe  or  bank  vault, 
keeping  it  always  accessible  and  subject  to  the  order  of  the  court.2 
The  sale  passes  the  title  to  the  property  free  from  prior  liens,  and 
the  proceeds  returned  into  court  take  the  place  of  the  property  and. 
may  be  subjected  to  the  payment  of  prior  liens.3 

Where  property  has  been  sold,  and  afterwards  the  writ  of  at- 
tachment is  quashed,  and  the  clerk  ordered  to  pay  over  the  pro- 
ceeds to  the  defendant  in  attachment,  those  proceeds  in  the  hands 
of  the  clerk  are  not  subject  to  garnishment;  they  are  in  custodia 


§  810.  Replevy  by  the  defendant. 

At  any  time  before  judgment,  should  the  property  not  have  been 
previously  claimed  or  sold,  the  defendant  may  replevy  the  same,  or 
any  part  thereof,  by  giving  bond,  with  two  or  more  good  and  suffi- 
cient sureties,  to  be  approved  by  the  officer  Avho  levied  the  writ, 
payable  to  the  plaintiff,  in  double  the  amount  of  the  plaintiff's  debt,, 
or,  at  the  defendant's  option,  for  the  value  of  the  property  re- 
plevied,  to  be  estimated  by  the  officer,  conditioned  that  should  the 
defendant  be  condemned  in  the  action  he  shall  satisfy  the  judg- 
ment which  may  be  rendered  therein,  or  shall  pay  the  estimated; 
value  of  the  property,  with  lawful  interest  thereon,  from  the  date 
of  the  bond.5  The  officer  must  deliver  the  replevy  bond  to  the 
clerk,  to  be  filed  with  the  papers  of  the  cause.6 

A  bond  more  onerous  in  its  terms  than  the  statute  requires  may 
be  enforced  as  a  common-law  bond,  if  executed  voluntarily.  Such 

i  R.  S.  205-208. 

2R.  S.  1462. 

3 Better-ton  v.  Eppstein,  78  T.  443  (14  S.  W.  Rep.  861);  Meyer  v.  Sligh,  81  T. 
836.     The  sheriff  was  ordered  by  the  court  to  sell  goods  seized  under  attach 
raent  after  giving  four  days'  notice.     This  notice  was  given  for  January  13th:. 
on  that  day,  by  consent  of  parties,  the  sale  was  postponed  to  the  16th  of  Jaiuii 
ary;  no  other  notice  of  the  day  of  sale  was  given.     The  sale  was  made  in  bulk 
and  for  a  fair  price,  and  it  was  held  that  the  defendants  in  attachment  had  no- 
legal  grounds  of  complaint  against  the  acts  of  the  sheriff,    Hilliard  v.  Wilson,. 
76  T.  180  (13  S.  W.  Rep.  25). 

4  Pace  v.  Smith,  57  T.  555. 

»R.  S.  204. 

«R.  S.  211. 
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a  bond  is  on  sufficient  consideration,  as  the  defendant  could  not 
obtain  possession  of  the  attached  property  without  giving  a  bond.1 
The  general  rule  is  that  a  bond,  whether  required  by  statute  or  not, 
is  good  at  common  law  if  entered  into  voluntarily,  and  for  a  valid 
consideration,  and  if  not  repugnant  to  the  letter  or  policy  of  the 
law.  But  if  it  be  executed  colore  offiicii,  or  as  the  condition  to 
some  act  or  proceeding  to  which  the  party  would  be  entitled  with- 
out giving  the  bond,  then  it  is  void  for  duress.2 

The  execution  of  the  bond  by  the  defendant,  and  its  approval  by 
the  officer,  have  the  effect  to  release  the  property  levied  upon  from 
the  lien  of  the  attachment  and  restore  it  to  the  defendant,  together 
with  the  right  of  perfect  control  over  it,  with  the  right  to  dispose- 
of  it  as  though  it  had  never  been  levied  upon.  The  bond  differs  in 
this  respect  from  that  required  by  article  150  of  Paschal's  Digest,, 
which  Avas  practically  a  forthcoming  bond.3 

§  811.  Judgment  on  replevy  bond  when  property  is  replevied. 

When  personal  property  has  been  levied  on  the  judgment  must 
also  be  against  the  defendant  and  his  sureties  on  his  replevy  bond 
for  the  amount  of  the  judgment,  interest  and  costs,  or  for  the  value 
of  the  property  replevied  and  interest,  according  to  the  terms  of 
the  replevy  bond.4 

§812.  Order  of  court  when  attachment  quashed;  right  of  defendant 
to  replevy. 

Where  an  attachment  is  quashed  or  otherwise  vacated  by  inter- 
locutory judgment  or  order  of  the  court,  the  court  makes  the 

1  Colorado  City  Nat.  Bank  v.  Lester,  73  T.  542  (11  S.  W.  Rep.  626).    In  this  case 
the  plaintiff  amended  after  the  execution  of  the  bond  and  prayed  for  judgment 
against  the  sureties  in  the  replevin  bond,  but  the  judgment  was  entered  against 
the  defendant  alone,  ignoring  the  prayer,  and  it  was  held  that  the  sufficiency 
of  the  bond  as  a  statutory  bond  having  been  put  in  issue,  the  judgment  was 
conclusive  in  a  future  proceeding  against  the  validity  of  the  bond  as  a  statu- 
tory bond,  though  not  on  the  question  of  its  validity  as  a  common-law  obliga- 
tion, no  breach  of  the  bond  having  occurred  before  the  judgment. 

2  Leona  I.  &  M.  Co.  v.  Roberts,  62  T.  615.     See,  also,  Wooters  v.  Smith,  56  T. 
198;  Jacobs  v.  Daugherty,  78  T.  682  (15  S.  W.  Rep.  160).    Property  attached  during 
the  pendency  of  a  suit  was  replevied  by  the  owner.     Judgment  was  entered 
against  the  owner,  but  the  replevy  bond  had  been  lost  between  the  date  of  the 
judgment  and  the  time  when  it  should  have  been  indorsed  "forfeited,"  the 
property  not  having  been  delivered  according  to  the  stipulation  of  the  bond. 
More  than  four  years  later  suit  was  brought  to  substitute  the  bond  and  obtain 
a  judgment  of  forfeiture  upon  it,  and  it  was  held:  (1)  That  the  substituted  bond 
would  occupy  the  position  of  the  one  lost,  which,  never  having  been  forfeited 
in  the  manner  prescribed  by  statute,  was  not  a  judgment  against  the  sureties 
who  signed  it.     (2)  That,  had  the  bond  been  indorsed  according  to  the  statute, 
it  would  have  required  ten  years  to  bar  an  action  upon  it;  but,  being  a  mere 
moneyed  demand  against  the  obligors  under  the  then  existing  statute,  four 
years  barred  a  recovery  on  it.     Poland  v.  Henry,  64  T.  542. 

3  Carothers  v.  Wilkers,  2  App.  C.  C.,  g  355. 
*  R.  S.  215. 
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proper  order  making  disposition  of  the  property,  or  the  proceeds 
of  the  sale  thereof,  if  the  same  has  been  sold  under  order  of  the 
court,  directing  that  it  be  turned  over  to  the  defendant.  But  the 
property,  or  the  proceeds  of  the  sale  thereof,  if  the  same  has  not 
been  replevied,  must  remain  in  the  hands  of  the  officers  pending 
the  final  disposition  of  the  main  case  and  until  it  shall  be  finally 
disposed  of,  or  until  the  time  for  perfecting  an  appeal  has  elapsed 
and  no  appeal  has  been  perfected,  when  the  order  disposing  of  the 
property  must  be  carried  into  effect.  Pending  the  final  disposition 
of  the  main  case  the  defendant  has  the  right  at  any  time  to  replevy 
the  property  in  the  same  manner  as  is  provided  for  in  section  810 
of  this  chapter,  or  if  the  property  has  been  sold  he  may  replevy  the 
proceeds  of  the  sale  by  giving  a  bond  in  double  the  amount  of  the 
money  arising  from  such  sale,  with  like  conditions  as  are  con- 
tained in  said  section.  And  any  replevy  bond  given  in  such  case, 
whether  before  or  after  the  quashing  or  vacating  such  attachment, 
will  be  as  valid  and  binding  as  if  such  attachment  had  never  been 
quashed  or  vacated.1 

§  813.  Conflicting  attachments;  priorities. 

The  right  of  an  attaching  creditor  to  intervene  in  an  action  in 
which  a  prior  attachment  has  been  levied,  for  the  purpose  of  show- 
ing that  the  older  attachment  is  based  on  a  fraudulent  demand,  or 
one  which  has  in  fact  no  existence,  for  the  purpose  of  having  his 
lien  declared  superior  and  enforcing  payment  out  of  the  attached 
property,  is  fully  recognized  by  the  decisions  of  this  state.2  The 
right  is  recognized  where  the  prior  suit  is  collusive,  and  has  for  its 
object  a  fraudulent  disposition  of  the  debtor's  property.3  The  in- 
tervention is  not  allowed  for  the  purpose  of  defeating  the  prior  at- 
tachment for  mere  irregularities  in  the  proceedings.4  If  the  prior 
attachment  was  obtained  upon  an  affidavit  known  to  be  false,  any 
benefit  to  be  derived  from  it  should  be  subordinated  to  the  lien  of 
the  intervening  creditors;5  but  the  false  affidavit  must  be  made 
knowingly;  the  writ  is  not  fraudulent  if  the  affiant  believed  the 
ground  stated  to  be  true.6 

1 R.  S.  216.  The  ruling  in  Gallagher  v.  Goldfrank,  63  T.  473,  that  proceeds  of 
a  sale  of  the  property  cannot  be  replevied,  is,  of  course,  no  longer  in  force. 

'Goodbar  v.  Bank,  78  T.  461  (14  S.  W.  Rep.  851). 

3  Johnson  v.  Heidenheimer,  65  T.  263;  Bateman  v.  Ramsey,  74  T.  589  (12  S.  W. 
Rep.  235). 

« Nenney  v.  Schluter,  62  T.  327. 

»  Bateman  v.  Ramsey,  74  T.  589  (12  S.  W.  Rep.  235). 

6  Orr  &  Lindsey  Shoe  Co.  v.  Harris,  82  T.  273  (18  S.  W.  Rep.  308).  Where  a 
creditor  is  prior  in  time  in  attaching  the  debtor's  property,  subsequent  attaching 
•creditors  cannot  complain  because  by  consent  of  such  prior  creditor  and  the 
debtor  the  lien  of  the  prior  levy  is  foreclosed  before  the  return  day  of  the  writ. 
Walton  v.  Kendrick,  27  S.  W.  Rep.  881. 
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An  attaching  creditor  seeking  in  good  faith  the  enforcement  of 
a  claim  which  he  believes  is  due  him  may  have  his  attachment  lien 
foreclosed  for  the  amount  justly  due  though  less  than  that  claimed ; 
but  this  rule  will  not  apply  as  against  a  subsequent  attaching  cred- 
itor who  seeks  to  avoid  the  prior  attachment  on  the  ground  that  it 
was  issued  to  enforce  a  claim  fictitious  and  fraudulent  in  whole  or 
in"  part.  It  is  held  that  an  attaching  creditor  who  fraudulently 
seeks  to  enforce  a  claim  for  a  larger  amount  than  is  due  him,  though 
part  of  his  claim  may  be  just,  can  recover  nothing  as  against  a 
creditor  subsequently  attaching  the  same  property  and  who  seeks 
the  collection  of  an  honest  debt.1 

§  814.  Registration  of  writs  of  attachment. 

The  statute  provides  as  follows:  "Whenever  an  attachment  is 
levied  upon  real  estate,  the  officer  levying  the  writ  shall  imme- 
diately file  with  the  county  clerk  of  the  county  or  counties  in  which 
the  real  estate  so  levied  upon  is  situated,  a  copy  of  the  writ,  to- 
gether with  a  copy  of  so  much  of  his  return  as  relates  to  the  land 
in  said  county.  Said  clerk  shall  enter  in  a  book,  to  be  kept  for 
that  purpose,  the  names  of  the  plaintiffs  and  defendants  in  attach- 
ment, the  amount  of  the  debt,  and  the  return  of  the  officer  in  full. 
Should  the  writ  of  attachment  be  quashed  or  otherwise  vacated, 
the  court  in  which  the  attachment  suit  is  pending  shall  cause  a  cer- 
tified copy  of  said  order  to  be  sent  to  the  county  clerk  of  the  county 
or  counties  in  which  the  real  estate  levied  upon  is  situated.  Said 
clerk  shall,  upon  the  receipt  of  the  same,  enter  in  the  book  afore- 
said the  names  of  the  plaintiffs  and  defendants  and  record  the  order 
of  the  court  in  full.  If  the  real  estate  levied  upon  is  situated  in 
any  county  other  than  the  one  in  which  the  suit  is  pending,  then, 
in  case  of  failure  to  make  the  record  aforesaid,  the  attachment  lien 
shall  not  be  valid  against  subsequent  purchasers  for  value  and  with- 
out notice  and  subsequent  lienholders  in  good  faith.  The  county 
clerk  of  every  county  in  this  state  shall  keep  a  well-bound  book 
for  the  record  of  the  matters  aforesaid,  and  shall  keep  a  direct  and 
reverse  index  thereto,  in  which  shall  be  entered  the  names  of  all 
the  plaintiffs  and  defendants  in  the  various  attachments  recorded 
by  him,  and  the  order  of  the  court  aforesaid  shall  be  indexed  in  the 

i Freiberg  v.  Freiberg,  74  T.  122  (11  S.  W.  Rep.  1123),  and  cases  cited;  Goodbar 
v.  Bank,  78  T.  481  (14  S.  W.  Rep.  851).  An  attachment  sued  out  upon  a  fictitious 
debt  arid  causing  damage  to  another  creditor  is  a  cause  of  action  in  favor  of 
such  injured  party.  Zadick  v.  Schafer,  77  T.  501  (14  S.  W.  Rep.  153).  Attach- 
ments upon  fictitious  debts  protracted  litigation  and  delayed  the  distribution 
of  funds  realized  upon  the  sale  of  an  attached  stock  of  goods.  A  subsequent 
attaching  creditor  entitled  to  a  surplus  which  was  consumed  by  interest  upon 
the  prior  attachments  which  were*  valid  was  held  entitled  to  judgment  for 
amount  of  such  surplus  which  was  lost  by  the  delay.  Zadick  v.  Schafer,  77  T. 
oOl  (14  S.  W.  Rep.  150),  citing  Adams  v.  Paige,  7  Pick.  542. 
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same  manner,  and  certified  copies  of  such  records  shall  be  admissi- 
ble in  lieu  of  the  original  writ  and  entries."1 

§  815.  Lien  of  attachment. 

The  execution  of  the  writ  of  attachment  upon  any  property  of 
the  defendant  subject  thereto,  unless  the  writ  should  be  quashed 
or  otherwise  vacated,  creates  a  lien  from  the  date  of  such  levy  on 
the  real  estate  levied  on  and  on  such  personal  property  as  remains 
in  the  hands  of  the  attaching  officer,  and  on  the  proceeds  of  such 
personal  property  as  may  have  been  sold.2  « 

The  levy  of  an  attachment  by  a  creditor  creates  such  a  lien  in 
his  favor  as  will  enable  him  to  intervene  and  show  that  a  prior  at- 
tachment is  fraudulent  and  collusive,  and  made  for  the  purpose 
of  procuring  a  fraudulent  disposition  of  the  debtor's  property.  He 
is  not  required  to  allege  and  prove  the  insolvency  of  the  debtor. 
The  attachment  secures  to  the  creditor  such  lien  as  entitles  him  in 
equity  to  have  all  obstructions  to  its  fair  fruition  removed.3  He- 
is  not  required  to  give  bond.4  Before  the  adoption  of  the  statute 
of  1889,5  providing  for  the  registration  of  attachments,  a  valid 
levy  of  an  attachment  upon  land  created  a  lien,  of  the  existence 
of  which  all  parties  were  required,  pending  attachment,  to  take 
notice;  and  such  lien  was  not  lost  by  reason  of  the  delay  of  a  fe\v 
months  in  securing  service  of  citation  by  publication  on  the  de- 
fendant in  attachment.  The  case  of  Smith  v.  Cassidy,  73  T.  165r 
announcing  the  doctrine  that  Us  pendens  begins,  not  with  the  filing 
of  the  petition,  but  only  from  the  date  of  the  service  of  the  cita- 
tion, is  distinguished  from  the  present  case  by  the  fact  that  no  at- 
tachment was  issued  or  levied  in  that  case."  The  lien  is  not  lost 
by  delay  in  returning  the  attachment.7  • 

lActs  1889,  p.  80;  R.  S.  4669.  As  to  the  fees  of  clerks  and  sheriffs  under 
the  above  provision,  see  §§  734,  735,  ante.  See  §  815,  infra,  on  the  lien  of  the  at- 
tachment. 

*R.  S.  213. 

» Johnson  v.  Heidenheimer,  65  T.  263;  Ward  v.  McKinzie,  33  T.  297;  Goodbar 
v.  Bank,  78  T.  461  (14  S.  W.  Rep.  851). 

4Grabenheirner  v.  Rindskoff,  64  T.  49.  See  Peters  Furniture  Co.  v.  Dickey,  2' 
U.  C.  237.  Where  creditors  obtain  writs  of  attachment  against  an  insolvent 
firm  before  other  creditors  sue  out  their  writs  of  attachment,  and  they  then 
change  their  original  purpose  of  attaching,  and  endeavor  by  other  means  to 
secure  their  debt,  in  such  case  the  second  sat  of  creditors  obtain  a  preference  lien 
over  the  creditors  first  obtaining  their  writs.  Sullivan  v.  Cleveland,  62  T.  677. 

Where  the  grounds  of  attaching  creditors  are  false  and  so  known  to  them  to 
be  at  the  time  of  making  the  affidavit,  the  lien  of  their  attachment  is  properly 
postponed  to  the  payment  of  liens  of  creditors  attaching  subsequently  in  good 
faith.  Kollette  v.  Seibel.  26  S.  W.  Rep.  863  (7  Civ.  App.  260). 

5R.  S.  4669.     See  £  814.  supra. 

6  Walton  v.  Cope,  3  Civ.  App.  499  (22  S.  W.  Rep.  765);  Tuttle  v.  Turner,  28  Ti 
759;  Hancock  v.  Henderson,  45  T.  479.  It  seems  that  no  decision  has  yet  beei* 
made  on  the  effect  of  the  registration  law. 

?  City  Nat.  Bank  v.  Cupp,  59  T.  268;  Willis  v.  Mooring,  63  T.  340. 
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§  816.  Judgment  for  plaintiff;  foreclosure  of  lien. 

Where  the  plaintiff  recovers  in  the  suit  the  attachment  lien  is 
foreclosed  as  in  case  of  other  liens,  and  the  court  directs  the  pro- 
ceeds of  the  personal  property  sold  to  be  applied  to  the  satisfaction 
of  the  judgment,  and  the  sale  of  personal  property  remaining  in 
the  hands  of  the  officer  and  of  the  real  estate  levied  on,  to  satisfy 
the  judgment.  When  an  attachment  issued  from  a  county  court 
is  levied  on  land,  no  order  or  decree  foreclosing  the  lien  is  neces- 
sary, but  the  judgment  must  briefly  recite  the  issuance  and  levy  of 
the  attachment,  and  such  recital  will  be  sufficient  to  preserve  the 
lien.  The  land  may  be  sold  under  execution  after  judgment,  and 
the  sale  will  vest  in  the  purchaser  all  the  estate  of  the  defendant  in 
attachment  in  the  land  at  the  time  of  the  levy  of  the  writ.1 

A  prayer  for  the  foreclosure  of  the  lien  is  not  necessary.2  The 
judgment  of  foreclosure  is  not  conclusive  as  to  the  amount  and 
character  of  the  goods  seized  under  the  writ;  the  plaintiff  might, 
either  purposely  or  through  neglect,  procure  an  order  to  sell  only 
a  part  of  the  property.3 

1  R.  S.  SI  4.  For  a  discussion  of  the  jurisdiction  of  county  courts  to  enforce 
attachment  liens  on  land,  see  §  112,  ante,  and  note. 

-'Moss  v.  Katz,  69  T.  411  (6  S.  W.  Rep.  764).  Before  the  adoption  of  the  Re- 
vised Statutes  an  express  foreclosure  of  the  lien  was  not  required;  a  recovery  of 
a  personal  judgment  was  a  sufficient  foreclosure  (Wallace  v.  Bogel,  66  T.  572; 
2  S.  W.  Rep.  96);  nor  was  an  order  of  sale  necessary.  Harris  v.  Daugherty,  74 
T.  1  (11  S.  W.  Rep.  921). 

3  Schneider  v.  Ferguson,  77  T.  572  (14  S.  W.  Rep.  154).  The  right  to  decree  a 
foreclosure  and  sale  of  the  property  attached  for  the  interest  and  costs  accruing 
up  to  the  date  of  the  judgment  is  clear  and  unquestionable.  Piggott  v,  Schram, 
454  T.  447. 

When  land  is  sold  under  a  judgment  foreclosing  an  attachment  lien,  it  is  not 
necessary  for  the  return  of  the  officer  or  the  judgment  to  show  it  was  the  land 
of  the  defendant,  nor  to  specify  the  interest  sold.  Tobar  v.  Losano,  6  Civ.  App. 
698  (25  S.  W.  Rep.  973).  When  neither  the  judgment,  order  of  sale  nor  sheriff's 
deed  contains  a  description  sufficiently  certain  of  property  sold  under  fore- 
closure of  an  attachment  lien,  the  sale  is  a  nullity.  The  judgment  and  writ 
are  the  only  sources  of  power  to  the  officer  who  sells,  and  if  these  fail  to  de- 
scribe the  property  to  be  sold  under  foreclosure  of  the  attachment  lien  no 
amendment  can  be  made  by  inserting  in  the  deed  a  sufficient  description  found 
in  the  return  of  the  officer  indorsed  on  the  writ  of  attachment.  McDonald  v. 
Red  River  County  Bank,  74  T.  539  (12  S.  W.  Rep.  235). 
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§  817.  "When  an  attachment  is  wrongful. 

An  attachment  is  wrongfully  sued  out  if  the  ground  stated  did 
not  in  fact  exist.1  Plaintiff's  belief  in  the  truth  of  his  affidavit  is 
not  material.2  The  fact  that  there  were  other  grounds  than  that 
stated  is  not  a  defense  in  a  suit  for  actual  damages,  although  it 
might  be  shown  in  mitigation.3  There  is  no  cause  of  action  if  the 
writ  is  not  levied.4 

The  irregularity  of  the  proceedings  under  which  property  is 
wrongfully  seized  and  sacrificed  can  constitute  no  defense  in  an 
action  for  damages.5 

1  Bear  v.  Marx,  63  T.  298;  Woods  v.  Huffman,  64  T.  98;  Yarborough  v.  Weaver, 
6  Civ.  App.  215  (25  S.  W.  Rep.  468):  Petty  v.  Lang,  81  T.  238  (16  S.  W.  Rep.  999). 

2 Christian  v.  Seeligson,  63  T.  405;  Dreiss  v.  Faust,  1  App.  tJ.  C.,  §  35;  Viviola 
v.  Kuzek,  1  App.  C.  C.,  §  635;  Dwyer  v.  Testard,  1  App.  C.  C.,  §  1231;  Carothers 
v.  Mcllhenny  Co.,  63  T.  138;  McNeil  v.  Morris,  27  S.  W.  Rep.  163. 

•»  Woods  v.  Huffman,  64  T.  98;  Blum  v.  Strong,  71  T.  321  (6  S.  W.  Rep.  167); 
Baines  v.  Ullmann,  71  T.  529  (9  S.  W.  Rep.  543). 

*  Johnson  v.  King.  64  T.  226;  Calm  v.  Bonnett,  62  T.  674;  Biering  v.  First  Nat-- 
Bank, 69  T.  599  (7  S.  W.  Rep.  90). 

5  Woods  v.  Huffman,  64  T.  98;  Castro  v.  Whitlock,  15  T.  437.  An  attachment 
is  wrongfully  sued  out  when  issued  against  a  partnership  for  an  individual  debt 
of  one  of  the  members,  instead  of  the  interest  of  the  partner  in  the  firm  prop- 
erty. Lee  v.  Wilkins.  1  U.  C.  287.  A  solvent  merchant  has  the  right  to  dispose 
daily  of  his  goods  and  to  use  the  money  for  his  own  private  purposes,  and  place 
it  where  it  cannot  be  reached  by  his  creditors  except  at  his  own  pleasure.  He 
may  not  intend  to  pay  this  particular  money  out  to  his  creditors,  and  yet  an 
attachment  will  not  lie  against  him.  Willis  v.  Lowry,  66  T.  540  (2  S.  W.  Rep. 
449). 

An  attachment  sued  out  on  the  ground  that  a  large  sum  of  money  sued  for 
was  obtained  by  false  pretenses,  when  in  fact  only  a  small  part  of  the  sum  sued 
for  had  been  so  obtained,  was  wrongfully  obtained.  Stiff  v.  Fisher,  85  T.  556  (22 
S.  W.  Rep.  577).  This  case  affirms  Stiff  v.  Fisher,  2  Civ.  App.  346  (21  S.  W.  Rep. 
291).  The  court  cite  Estlow  v.  Hanna.  75  Mich.  219;  Mayer  v.  Tinge,  18  Neb- 
458,  to  the  effect  that  an  attachment  issued  on  the  ground  that  the  debt  was 
fraudulently  contracted  should  be  dissolved,  if  it  appear  that  only  a  part  of  the 
claim  was  affected  by  the  fraud. 
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§  818.  The  romedy  for  wrongful  attachment. 

The  rule  that  an  action  to  recover  actual  damages  for  the  wrong- 
ful suing  out  and  levy  of  an  attachment  must  be  based  on  the  at- 
tachment bond  has  not  been  recognized  in  Texas;  the  bond  is  the 
foundation  of  the  liability  of  the  sureties,  but  not  of  the  principal. 
As  against  the  principal,  the  defendant  in  the  attachment  suit  may 
reconvene,  or  a  suit  may  be  maintained  for  wrongfully  suing  out 
the  attachment,  either  on  his  bond  or  on  his  liability,  which,  inde- 
pendent of  the  bond,  resulted  from  his  wrongful  act  in  resorting 
without  just  cause  to  the  process  of  attachment.  The  bond  is  in- 
tended as  security,  on  which  the  defendant  may  rely  or  not.1  The 
defendant  may  reconvene  although  he  has  replevied  the  property.2 
If  the  defendant  reconvenes  he  may  recover  exemplary  damages,, 
but  in  an  action  on  the  bond  only  actual  damages  are  recoverable ; 
if  both  grounds  of  cross-action  are  relied  upon,  they  should  be  pre- 
sented separately,  with  the  averments  respectively  appropriate  to- 
each  remedy.  But  the  observance  of  this  rule,  it  seems,  has  not 
been  insisted  upon  in  practice.3 

The  rule  in  ordinary  actions  for  malicious  prosecution,  that  an 
action  for  damages  will  not  lie  until  the  prosecution  has  terminated 
favorably  to  the  party  prosecuted,  has  no  application  to  an  action 
for  wrongful  or  malicious  attachment.  The  rule  applies  only  when 
the  issue  to  be  tried  in  the  last  action  was  necessarily  included  in, 
the  first.4 

§  819.  Malicious  attachment. 

An  attachment  is  malicious  in  legal  contemplation  if  sued  out 
without  probable  cause  and  with  a  deliberate  intent  to  take  advan- 
tage of  the  attachment  laws  in  order  to  enforce  a  speedy  collection 
of  the  debt.  In  such  case  malice  may  be  implied ;  but  malice  is  not 
implied  if  the  circumstances  are  such  as  to  induce  a  reasonably  pru- 
dent person  to  believe  that  just  cause  exists  for  suing  out  the  at- 
tachment.5 ~Nor  does  the  inference  follow  necessarily  as  a  conclusion 
either  of  law  or  fact;  it  is  a  mere  inference  of  fact,  which  the  jury 

1  Half  v.  Curtis,  68  T.  640  (5  S.  W.  Rep.  451);  Davis  v.  Rawlings,  1  App.  C.  C.,  §  17; 
Handel  v.  Kramer,  1  App.  C.  C.,  §  827. 

2  Green  v.  Carlton,  1  App.  C.  C.,  §  833. 

3  Wallace  v.  Finberg,  46  T.  35;  Fechheimer  v.  Ball,  1  App.  C.  C.,  §  767.    See 
Kaufman  v.  Wicks,  62  T.  234. 

*Tynberg  v.  Cohen,  76  T.  409  (13  S.  W.  Rep.  315).  The  defendant's  right  to 
reconvene  is  limited  by  the  jurisdiction  of  the  court  in  which  the  plaintiff's  suit 
is  brought,  or  where  it  is  legally  pending  when  the  defendant  asserts  his  de- 
mand. Hardeman  v.  Morgan,  48  T.  103;  Newman  v.  McCallum,  1  App.  C.  C., 
§  273.  As  to  venue,  see  §  230,  ante.  As  to  parties,  see  §  188,  ante. 

*  Parks  v.  Young.  75  T.  278  (12  S.  W.  Rep.  986);  Kaufman  v.  Wicks,  62  T.  234; 
Jacobs  v.  Crum,  62  T.  401;  Dreiss  v.  Faust,  1  App.  C.  C.,  §  38;  Dwyer  v.  Testard, 
1  App.  C.  C.,  §  1232;  Tilhnan  v.  Adams,  2  App.  C.  C.,  §  309. 
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may  or  may  not  draw,  according  to  the  facts  and  circumstances  of 
the  case.1 

Though  the  grounds  alleged  for  suing  out  the  attachment  did 
not  in  truth  exist,  but  the  plaintiff  had  probable  cause  to  believe 
that  they  did  exist,  that  fact  negatives  the  evil  animus  and  wrong- 
ful purpose  which  might  be  imputed  to  the  plaintiff,  and  the  de- 
fendant can  then  only  recover  actual  damages.2  "Want  of  probable 
cause  and  malice  must  both  be  apparent  to  authorize  a  recovery  of 
exemplary  damages  in  attachment  proceedings.  "Want  of  probable 
cause  cannot  be  inferred  from  proof  of  malice.  However  malicious 
the  act  may  be,  if  the  evidence  shows  there  was  probable  cause  to 
believe  that  the  facts  existed  which  authorized  the  attachment,  no 
vindictive  or  exemplary  damages  can  be  recovered.  If  want  of 
probable  cause  is  clearly  shown,  the  jury  may  infer  therefrom  the 
•existence  of  malice,  but  a  court  should  not  so  instruct  the  jury.3 

In  a  legal  sense,  any  unlawful  act  done  wilfully  and  purposely 
to  the  injury  of  another  is,  as  against  that  person,  malicious.  In 
this  sense  it  does  not  imply  malignity  or  corruption  in  the  proper 
use  of  those  terms;  but  any  improper  motive  actuating  one  who 
sues  out  a  writ  of  attachment  renders  the  act  malicious.4 

Probable  cause  is  a  mixed  question  of  law  and  fact,  and  should  be 
submitted  to  the  jury  under  appropriate  instructions.5  If  the  peti- 
tion omits  to  allege  want  of  probable  cause,  exemplary  damages 
cannot  be  recovered.6 

§  820.  Attachment  sued  out  by  attorney  or  agent. 
Plaintiff  may  become  liable  for  the  acts  of  his  attorney  or  agent 
in  suing  out  an  attachment.    It  seems  that  he  is  liable  in  all  cases 

i  Willis  v.  McNeill,  57  T.  465. 

a  Bear  v.  Marx,  63  T.  298;  Yarborough  v.  Weaver,  6  Civ.  App.  215  (25  S.  W.  Rep. 
468). 

3  Biering  v.  First  Nat.  Bank,  69  T.  599  (7  S.  W.  Rep.  90);  Dreiss  v.  Faust,  1  App. 
•C.  C.,  §  37;  Elser  v.  Pierce,  2  App.  C.  C.,  §  737. 

4  Carothers  v.  Mcllhenny  Co.,  63  T.  138.   The  mere  fact  that  a  creditor  examined 
the  records  and  was  satisfied  with  the  condition  of  a  firm,  and  a  short  time  after- 
wards attached  its  property,  there  being  only  one  mortgage  on  the  firm  property 
when  the  records  were  examined,  but  several  when  the  attachment  was  issued, 
does  not  prove  malice.    Stansell  v.  Cleveland,  64  T.  660. 

Suit  by  attachment  for  the  price  of  cattle  sold.  Defendant  pleaded  a  shortage 
in  the  number  of  cattle  sold,  and  offered  to  show  that  he  had  offered  to  com- 
promise or  arbitrate  the  matter.  Held,  that  the  evidence  was  proper  on  the 
•question  of  malice  in  suing  out  the  attachment.  Lewis  v.  Taylor,  24  S.  W. 
Rep.  92.  In  an  action  for  malicious  attachment,  evidence  was  admitted  of  the 
use  of  opprobrious  epithets  by  defendant  towards  plaintiff.  Held,  that  the  jury 
should  have  been  instructed  that  such  evidence  was  admitted  only  for  the  pur- 
pose of  showing  the  motive  of  defendant  in  connection  with  the  suing  out  of 
the  writ.  Tynberg  v.  Cohen,  24  S.  W.  Rep.  314. 

s  Kaufman  v.  Wicks,  62  T.  234;  Elser  v.  Pierce,  2  App.  C.  C.,  §  739. 

6  Elser  v.  Pierce,  2  App.  C.  C.,  §  737. 
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for  the  actual  damages  if  the  attachment  was  sued  out  wrongfully.1 
The  malice  of  the  agent  will  not  be  imputed  by  presumption  to  his 
principal,  but  his  wrong  judgment  in  wrongfully  suing  out  the  at- 
tachment will  be.2  The  doctrine  of  imputed  malice  is  said  to  be  of 
doubtful  propriety,  and  should  not  be  indulged  except  in  cases 
clearly  calling  for  its  application.3 

One  who  participates  in  or  by  his  conduct  ratifies  and  confirms 
the  act  of  his  agent  who  sues  out  an.  attachment,  knowing  the 
grounds  on  wThich  the  writ  is  obtained  are  without  foundation,  is 
liable  in  exemplary  damages.4 

§821.  Advice  of  counsel. 

The  fact  that  plaintiff  consulted  counsel  before  suing  out  the  at- 
tachment will  not  necessarily  shield  him  from  liability  for  exem- 
plary damages;  it  is  only  a  circumstance  in  the  case,  proper  to  be 
considered  with  other  facts  tending  to  rebut  the  presumption  of 
malice  arising  from  other  evidence  in  the  case;  and  an  instruction 
that  the  advice  of  counsel  given  in  a  case,  truly  stated,  whether 
correct  or  not,  will  constitute  a  protection  to  the  client,  if,  in  pur- 
suing it,  he  begins  attachment  proceedings,  is  properly  refused, 
when  its  tendencjr  would  be  to  divert  the  jury  from  considering 
independent  evidence  of  a  malicious  intent.5  This  is  the  rule  an- 
nounced in  actions  for  malicious  prosecution.6 

§  822.  Damages,  actual  and  exemplary. 

If  an  attachment  is  Avrongfully  sued  out,  but  not  maliciously  — 
if  there  was  probable  cause  for  believing  in  the  truth  of  the  facts 
stated  and  they  did  not  in  fact  exist, —  the  plaintiff  in  the  attach- 
ment is  liable  for  the  actual  damages  suffered  by  the  defendant  by 

i  Wallace  v.  Finberg,  46  T.  35;  Lee  v.  Wilkins,  1  U.  C.  287. 

-  Wallace  v.  Finberg,  46  T.  35. 

3Tynberg  v.  Cohen,  67  T.  220  (2  S.  W.  Rep.  734). 

4  Jacobs  v.  Crurn,  62  T.  401;  Willis  v.  McNeill,57  T.  465;  Emerson  v.  Skidmore, 
25  S.  W.  Rep.  671  (7  Civ.  App.  641);  Strauss  v.  Dundon,  27  S.  W.  Rep.  503;  Till- 
inan  v.  Adams,  2  App.  C.  C.,  §  308.  The  failure  of  a  debtor  to  pay  a  debt  does 
not  authorize  the  suing  out  of  an  attachment,  and  when,  upon  this  ground,  a 
principal  directs  his  agent  to  sue  out  and  cause  to  be  levied  an  attachment 
•without  reference  to  whether  the  grounds  recognized  by  law  as  sufficient  to  au- 
thorize it  exist,  the  agent's  act  must  be  deemed  the  act  of  the  principal,  and  his 
negligence,  rashness  or  carelessness  in  making  an  untrue  affidavit  for  an  attach- 
ment, when  such  as  to  clearly  show  a  conscious  indifference  to  the  rights  of  a 
defendant,  must  be  deemed  malicious,  and  the  act  as  authorized  by  the  principal. 
Blum  v.  Stein,  68  T.  608  (5  S.  W.  Rep.  454). 

8  Jacobs  v.  Crum,  62  T.  401 ;  Culbertson  v.  Cabeen,  29  T.  249. 

6  Ramsey  v.  Arnott,  64  T.  320;  Glasgow  v.  Owen,  69  T.  167  (6  S.  W.  Rep.  527); 
G.,  C.  &  S.  F.  Ry.  Co.  v.  James,  73  T.  12  (10  S.  W.  Rep.  744);  Shannon  v.  Jones,  76 
T.  141  (13  S.  W.  Rep.  477;;  Sebastian  v.'  Cheney,  86  T.  497  (25  S.  W.  Rep.  691); 
Hurlbut  v.  Boaz,  4  Civ.  App.  371  (23  S.  W.  Rep.  446). 
52 
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the  seizure  of  his  property.1  If  there  was  not  even  probable  cause, 
the  jury  may  yet  find  that  there  was  no  malice,  and  in  that  case 
there  can  be  a  recovery  only  of  the  actual  damages.  Malice  and 
want  of  probable  cause  must  concur  to  authorize  a  recovery  of  ex- 
emplary damages;  and  whilst  a  jury  may  infer  malice  from  proof 
of  want  of  probable  cause,  the  inference  does  not  follow  necessarily 
as  a  conclusion  either  of  law  or  fact.2 

If  the  attachment  was  sued  out  without  probable  cause,  and  the 
jury  find,  either  from  the  facts  proved  or  as  an  inference  from  proof 
of  want  of  probable  cause,  that  the  act  was  wilful  and  deliberate,, 
they  may  award  exemplary  damages.'  But  exemplary  damages 
cannot  be  recovered  in  any  case  where  no  actual  damage  is  shown.4 

§  823.  Elements  and  measure  of  damages. 

It  is  not  for  the  mere  wrongful  issuing  of  an  attachment  that 
damages  can  be  given.  There  must  also  be  a  levy  and  seizure  of 
property  causing  damage  to  the  defendant.5  An  ordinary  levy 
upon  real  estate  will  not  authorize  a  recovery  of  damages;6  but 
there  is  an  exception  to  this  rule,  where  the  defendant  had  an  op- 
portunity to  sell  which  was  defeated  by  the  levy,  and  the  property 
depreciated  in  value.7 

The  actual  damages  are  limited  to  the  natural  and  proximate 
result  or  consequences  of  the  attachment.8  Loss  of  business  is  not 

1  Bear  v.  Marx,  63  T.  298;  Woods  v.  Huffman,  64  T.  98;  Yarborough  v.  Weaver,. 
6  Civ.  App.  215  (25  S.  W.  Rep.  468);  Petty  v.  Lang,  81  T.  238  (16  S.  W.  Rep.  999). 

2Biering  v.  First  Nat.  Bank,  69  T.  599  (7  S.  W.  Rep.  90);  Willis  v.  McNeill,  57 
T.  465;  Driess  v.  Faust,  1  App.  C.  C.,  §  37;  Jacobs  v.  Crum,  62  T.  401. 

3  Jacobs  v.  Crum,  62  T.  401;  Willis  v.  McNatt,  75  T.  69  (12  S.  W.  Rep.  478); 
Kaufman  v.  Wicks,  62  T.  234.  To  authorize  a  verdict  for  exemplary  damages 
for  maliciously  suing  out  an  attachment,  there  must  be  evidence  to  satisfy  the 
mind  that  the  writ  was  sued  out  through  express  malice,  relating  to  and  di- 
rected against  the  complainant,  or  from  malice  which  the  law  would  imply,, 
arising  from  the  want  of  probable  cause,  or  it  must  be  made  to  appear  that  the 
motive  inducing  the  proceeding  was  an  illegal  one.  Jacobs  v.  Crum,  62  T.  401. 

4Girard  v.  Moore,  86  T.  675  (24  S.  W.  Rep.  652);  Flanagan  v.  Womack,  54  T, 
45;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Levy,  59  T.  653;  Jones  v.  Matthews,  75  T.  1  (12  S.  W. 
Rep.  823):  Ritz  v.  City  of  Austin,  1  Civ.  App.  455  (20  S.  W.  Rep.  1029);  Gregory 
v.  Coleman,  3  Civ.  App.  166  (23  S.  W.  Rep.  181).  The  institution  of  a  groundless 
suit,  by  the  ordinary  process,  with  intent  to  harass,  does  not  amount  to  a  legal 
injury.  Salado  College  v.  Davis,  47  T.  131;  Dibrell  v.  Robinson,  1  App.  C.  C.r 
§  721.  In  Biering  v.  Bank,  69  T.  599  (7  S.  W.  Rep.  90),  the  court  say:  "However 
malicious  the  act  complained  of  may  be,  if  the  evidence  shows  that  there  was 
probable  cause  for  belief  in  the  existence  of  the  facts  upon  which  defendant 
acted,  there  can  be  no  recovery,  except  for  such  damages  as  necessarily  flmv  from 
the  act  as  merely  wrongful" 

&Cahn  v.  Bonnett,  62  T.  674;  Johnson  v.  King,  64  T.  226;  Biering  v.  First  Nat, 
Bank,  69  T.  599  (7  S.  W.  Rep.  90). 

6Trawick  v.  Martin  Brown  Co.,  79  T.  460  (14  S.  W.  Rep.  564). 

7  Wetsell  v.  Tillman,  3  Civ.  App.  559  (22  S.  W.  Rep.  980). 

8  Lee  v.  Wilkins,  1  U.  C.  287;  Tynberg  v.  Cohen,  24  S.  W.  Rep.  314;  Schwartz 
v.  Burton,  1  App.  C.  C.,  §  1216;  Elser  v.  Pierce,  2  App.  C.  C.,  §  738. 
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an  element  of  actual  damages,  but  may  be  recovered  for  in  exem- 
plary damages.1  Evidence  of  loss  of  credit  and  prospective  profits 
is  not  admissible  when  no  malice  is  alleged.2  Loss  of  or  injury  to 
credit  is  not  the  natural,  proximate,  legal  consequence  of  wrong- 
fully suing  out  the  writ.3  Plaintiff  may  prove  his  business  capac- 
ity, good  credit,  amount  of  liabilities,  capital  in  business  and  profits, 
but  the  value  of  his  credit  is  a  conclusion  to  be  drawn  by  the  jury 
from  the  facts  proved.4 

Attorney  fees  to  prosecute  the  claim  of  defendant  in  attachment 
for  damages  cannot  be  considered  as  a  natural  and  proximate  con- 
sequence of  the  suing  out  and  levy  of  the  attachment,  and  is  not  an 
element  of  damage  which  the  defendant  in  attachment  is  entitled 
to  have  considered  by  the  jury,  and  evidence  relating  thereto  is  in- 
admissible.5 There  seems  to  be  a  conflict  in  the  cases  as  to  whether 
damages  for  loss  of  time  and  attorneys'  fees  may  be  allowed.  It  is 
held  in  some  cases  that  they  may  be  in  a  proper  case,  but  that  it  is 
necessary  to  plead  and  show  such  damage  specially.6  In  an  action 
for  damages  for  malicious  prosecution  the  court  say:  "When  a 
party  is  entitled  to  vindictive  damages,  the  jury  may,  if  they  are  so 
disposed,  consider  the  plaintiff's  expenses  in  prosecuting  the  suit. 
And  if  their  verdict  is  not  so  grossly  excessive  as  to  warrant  the 
court  setting  it  aside,  no  inquiry  can  be  made  as  to  the  inducement 
operating  on  their  minds  in  reaching  their  conclusion.  And  there 
are,  unquestionably,  cases  in  which  the  court  has  suggested  such  ex- 
penses as  a  proper  subject  for  the  consideration  of  the  jury  in  fixing 
the  sum  that  should  be  allowed  the  plaintiff.  But  we  are  of  opin- 
ion that  the  decided  weight  of  authority  is  against  the  proposition 
that  the  plaintiff  has  the  right  to  claim  his  counsel  fees,  even  in 
such  cases,  as  a  part  of  his  damages.  .  .  .  There  is,  unquestion- 
ably, some  conflict  in  the  decisions,  and  we  readily  admit  that  some 
of  the  earlier  decisions  of  this  court  tend  in  some  degree  to  main- 
tain the  proposition  that,  when  fraud  or  malice  is  the  gist  of  the 
plaintiff's  action,  he  may  recover  his  counsel  fees  in  prosecuting  the 

iKirbs  v.  Provine,  78  T.  353  (14  S.  W.  Rep.  849). 

2  Kaufman  v.  Armstrong,  74  T.  65  (11  S.  W.  Rep.  1048). 

3  Schwartz  v.  Burton,  1  A  pp.  C.  C.,  §  1216;  Landez  v.  Eichelberger,  2  App. 
C.  C.,  §  134;  Biering  v.  Bank,  69  T.  599  (7  S.  W.  Rep.  90);  Trawick  v.  Martin 
Brown  Co.,  79  T.  460  (14  S.  W.  Rep.  564). 

*Kauffman  v.  Babcock,  67  T.  241  (2  S.  W.  Rep.  878);  Tynberg  T.  Cohen,  24 
S.  W.  Rep.  314. 

»Yarborough  v.  Weaver,  6  Civ.  App.  217  (25  S.  W.  Rep.  468);  Webb  v.  Harris. 
1  App.  C.  C.,  §  1035;  H.  &  T.  C.  Ry.  Co.  v.  Oram,  49  T.  341. 

6  Burnett  v.  Whaley,  2  U.  C.  487.  Expenses  in  attending  court  and  loss  of 
time  by  one  whose  property  has  been  wrongfully  seized  under  attachment, 
which  were  expended  and  incurred  in  defending  the  suit,  cannot,  in  an  action 
for  damages  for  wrongfully  suing  out  the  attachment,  be  considered  as  proof 
of  actual  injury.  Craddook  v.  Goodwin,  54  T.  578. 
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suit  as  part  of  his  damages.  But  while  we  do  not  mean  to  intimate 
that  there  are  no  cases  in  which  the  plaintiff  may  be  entitled  to 
their  recovery,  he  is  only  entitled,  as  we  think,  where  they  are  a 
part  of  the  damages  resulting  as  the  natural  and  proximate  conse- 
quences of  the  act  complained  of." 1  When  attorneys'  fees  are  .made 
necessary  by  the  wrongful  act,  it  is  held  that  they  may  be  recov- 
ered as  vindictive  damages.2 

Interest  at  the  legal  rate  may  be  allowed,  for  the  time  property 
or  money  is  detained,  as  a  part  of  the  actual  damages.3  Interest 
cannot  be  allowed  eo  nomine  unless  expressly  provided  for  by  stat- 
ute, but  in  many  instances  it  may  be  assessed  as  damages  to  indem- 
nify a  party  for  an  injury  inflicted  by  his  adversary,  though  the 
statute  be  silent  upon  the  subject.4 

Injury  to  feelings  may  be  considered  in  estimating  exemplary 
damages,  but  it  is  not  an  element  of  actual  damages.5 

The  plaintiff  in  the  damage  suit  is  entitled  to  recover  the  market 
value  of  the  goods  at  the  date  of  the  seizure,  with  legal  interest.6 
If  the  levy  was  on  real  estate,  Avithout  any  disturbance  of  the  right 
of  possession,  and  there  is  no  proof  of  depreciation  in  value,  there 
is  no  actual  damages,  and  exemplary  damages  for  loss  of  business 
or  credit,  or  for  injury  to  the  feelings,  cannot  be  recovered.7 

lLanda  v.  Obert,  45  T.  539,  citing  Hicks  v.  Foster,  13  Barb.  663;  Lincoln  v. 
Saratoga  &  Schenectady  R.  Co.,  23  Wend.  425;  Day  v.  Wood  worth,  13  How.  363, 
and  other  cases.  Laiida  v.  Obert  is  followed  in  Brooks  v.  Price,  2  U.  C.  118.  In 
MeCart  v.  Maddox,  68  T.  456  (5  S.  W.  Rep.  150),  suit  was  brought  for  the  recovery 
of  damages  for  the  wrongful  levy  of  a  writ  of  attachment  on  goods  held  under 
a  deed  of  assignment.  The  court  say:  ''It  is  alleged  that  the  seizure  was  mach> 
wilfully  and  deliberately  and  against  the  protest  of  plaintiff,  but  every  levy 
should  be  made  wilfully  and  deliberately,  and  in  cases  of  this  character  they 
are  usually  made  against  the  protest  of  the  part}'  who  claims  adversely  to  the 
defendant  in  the  writ.  It  is  alleged,  however,  that  the  levy  was  'wantonly 
and  fraudulently '  made,  but  no  act  of  wanton  violence  is  stated.  Nor  is  any 
fraudulent  device  averred.  As  we  construe  the  petition,  it  merely  shows  a 
seizure  by  the  sheriff  in  his  official  capacity  under  a  writ  at  the  instance  of 
creditors,  who  sought  to  contest  the  validity  of  the  assignment.  The  allegations 
do  not  warrant  the  recovery  of  attorneys'  fees,  and  so  much  of  the  petition  as 
claimed  such  damages  was  subject  to  defendant's  third  special  exception."  And 
see  Strauss  v.  Dundon,  27  S.  W.  Rep.  503. 

-Anderson  v.  Larreniore,  1  App.  C.  C.,  §  948;  Findley  v.  Mitchell,  50  T.  143. 

3  Kauffman  v.  Babcock,-67  T.  241  (2  S.  W.  Rep.  878);  Biering  v.  First  Nat.  Bank, 
69  T.  599  (7  S.  W.  Rep.  90);  Willis  v.  Lowry,  66  T.  540  (2  S.  W.  Rep.  449). 

4  Heidenheimer  v.  Ellis,  67  T.  426  (3  S.  W.  Rep.  666).     See  Tex.  &  Pac.  Ry.  Co. 
v.  Ferguson,  1  App.  C.  C.,  §  1254,  for  a  discussion  of  the  rule  and  its  modifica- 
tions. 

•Trawick  v.  Martin  Brown  Co.,  79  T.  460  (14  S.  W.  Rep.  564);  Craddock  v. 
Goodwin,  54  T.  578;  Crawford  v.  Doggett,  82  T.  139  (17  S.  W.  Rep.  929);  B.  C. 
Evans  Co.  v.  Kingsbury,  25  S.  W.  Rep.  729. 

6  Willis  v.  Whitsitt,  67  T.  673  (4  S.  W.  Rep.  253);  Grabfelder  v.  Lockett,  26  S. 
W.  Rep.  168;  Willis  v.  Lowry,  63  T.  540  (2  S.  W.  Rep.  449);  Tucker  v.  Hamlin, 
60  T.  174;  Hart  v.  Blum,  76  T.  113  (13  S.  W.  Rep.  181). 

i  Trawick  v.  Martin  Brown  Co.,  79  T.  460  (14  S.  W.  Rep.  564).     It  is  said  in  this 
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If  the  actual  damages  recovered  are  only  nominal,  or  such  only 
as  would  be  awarded  on  proof  simply  that  the  attachment  was 
wrongful,  exemplary  damages  will  not  be  awarded.1  To  recover 
actual  damages  more  than  nominal,  besides  proving  that  the  attach- 
ment was  wrongful,  the  damages  necessarily  resulting  from  the 
attachment  must  be  proved.2  If  actual  damages  are  recovered,  the 
jury  may  then  consider  the  question  of  exemplary  damages,  if  it  be 
proved  that  the  attachment  was  malicious  and  without  probable 
cause ;  and  while  it  is  necessary  to  allege  and  prove  damage  from 
loss  of  business  or  profits,  injury  to  credit,  etc.,  it  would  seem  that 
no  exact  proof  of  the  amount  of  either  item  is  required.3  It  has 
been  said  in  some  cases  that  exemplary  damages  should  not  be  dis- 
proportioned  to  actual  damages;  but  it  was  not  meant  by  this  that 
the  one  should  be  in  any  exact  or  approximate  ratio  to  the  other. 
All  that  was  meant  was  that  the  imposition  of  heavy  exemplary 
damages  where  the  actual  damages  recoverable  were  small  was  a 
fact  which  ought  to  be  looked  to  to  determine  whether  passion 
rather  than  reason  dictated  the  verdict.  Whenever  this  appears, 
or  is  rendered  highly  probable  by  contrasting  the  actual  injury 
with  the  extent  of  punishment  awarded,  looking  to  all  the  circum- 
stances of  aggravation,  new  trials  should  be  granted.4 

case  that  "  there  is  much  confusion  as  to  the  grounds  upon  which  exemplary 
damages  are  allowed.  It  is  sometimes  said  that  they  are  purely  punitory. 
Again,  it  is  claimed  that  they  are  the  mere  inclusion  of  elements  of  damage 
not  allowed  where  there  has  been  no  malice,  fraud  or  oppression.  Our  decis- 
ions recognize  the  rule  that  exemplary  damages  are  allowed  as  a  matter  of 
punishment,  but  at  the  same  time,  when  a  proper  case  is  made,  permit  the  jury 
in  assessing  their  amount  to  take  into  consideration  damages  too  remote  to  be 
considered  strictly  compensatory."  See  Mayer  v.  Duke,  72  T.  445  (10  S.  W.  Rep. 
565). 

1  Girard  v.  Moore,  86  T.  675  (26  S.  W.  Eep.  945).  But  see  Flanagan  v.  Womack, 
54  T.  45. 

2Dwyer  v.  Testard,  1  App.  C.  C.,  §  1230. 

3Kirbs  v.  Pro  vine,  78  T.  353  (14  S.  W.  Rep.  849);  Kauffman  v.  Armstrong,  74 
T.  65  (11  S.  W.  Rep.  1048). 

<Tynberg  v.  Cohen,  76  T.  409  (13  S.  W.  Rep.  315). 
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§824.  Nature  of  the  proceeding;  construction  of  statute. 

Garnishment  is  a  statutory  proceeding,  auxiliary  to  writs  of  exe- 
cution and  attachment,  in  the  enforcement  of  the  collection  of 
money.1  In  construing  the  act  it  should  be  remembered  that  the 
garnishee  is  not  in  default  in  the  payment  of  his  debt ;  his  creditor 
is  not  making  the  demand.  His  liability  is  dependent  upon  his 
being  indebted  to,  or  of  having  effects  of,  the  defendant  in  the 
original  suit.  The  process  of  garnishment  is  an  inquisitorial  pro- 
ceeding, given  to  ascertain  these  facts,  so  that  the  effects  of  the 
original  defendant  may  be  reached  and  subjected  to  the  payment 
of  his  just  debts.  The  act  giving  this  remedy  is  not  entitled  to, 


1  Winslett  v.  Randle,  1  App.  C.  C.,  §  1189. 


^  825.]  GARNISHMENT.  823 

nor  has  it  ever  received,  a  liberal  construction  in  favor  of  the  party 
resorting  to  the  remedy.1 

The  garnishee  cannot  be  charged  as  a  debtor  of  the  defendant 
unless  it  appear  affirmatively  that  at  the  time  of  the  garnishment 
the  defendant  had  a  cause  of  action  against  him  for  the  recovery 
of  a  legal  debt  due  or  to  become  due  by  efflux  of  time.2  As  regards 
the  liability  of  the  garnishee,  he  stands  precisely  in  the  position  he 
would  occupy  should  the  defendant  sue  him  —  his  liability  must  be 
proved.3  He  stands  upon  the  defensive.* 

§  825.  Proceedings  in  equity  necessary  to  subject  property  to  pay- 
ment of  debts,  when. 

Equity  will,  in  a  proper  case,  aid  a  judgment  creditor,  when  he 
cannot  otherwise  obtain  satisfaction  of  his  debt  by  the  ordinary 
legal  remedies.5  As  a  general  rule,  where  a  third  party  is  indebted 
to  the  judgment  debtor,  or  has  in  his  possession  property  or  effects 
•of  the  debtor,  the  law  affords  an  adequate  remedy  by  garnishment. 
"The  statutory  remedy  by  garnishment,  however,  is  a  legal  one,  and 
-ordinarily  contemplates  only  such  rights,  credits  and  effects  as  are 
of  a  legal  nature,  and  which  are  not  incumbered  with  the  embar- 
rassments thrown  around  trust  estates;  and  when  they  are  thus  in- 
-volved,  a  proceeding  in  equity  would  be  the  more  appropriate 
remedy.6 

The  proceeding  by  garnishment  is  purely  statutory,  and  cannot 
be  pushed  in  its  operation  beyond  the  statutory  authority  under 
which  it  is  resorted  to.  It  cannot  be  extended  beyond  the  point  of 
reaching  the  defendant's  effects  in  the  hands  of  the  garnishee.  It 
will  not  be  aided  by  a  court  of  equity,  as  by  injunction  or  other 
proceeding.7  So  where  a  judgment  was  obtained  in  a  state  court 
against  one  summoned  as  garnishee  in  a  federal  court,  an  injunction 
$o  enjoin  the  execution  of  the  judgment  against  the  garnishee  was 
denied.  The  garnishment  proceeding  was  sued  out  after  the  suit 
in  the  state  court  against  the  garnishee  was  commenced.8 

1  Willis  v.  Lyinan,  22  T.  268;  Jamison  v.  Scarborough,  56  T.  358;  Scurlock  v. 
'G.,  C.  &  S.  F.  Ry.  Co.,  77  T.  478  (14  S.  W.  Eep.  148);  Seaton  v.  Brooking,  1  App. 
'C.  C.,  §  1045. 

2  Peel  v.  Farmers'  &  Merchants'  Bank,  1  App.  C.  C.,  §  180;  Grace  v.  Koch,  1 
App.  C.  C.,  §  1064. 

» Winslett  v.  Randle,  1  App.  C.  C.,  §  1194 

4  East  Line  R.  R.  Co.  v.  Terry,  50  T.  129. 

5  Freeman  on  Executions,  §§  424,  425. 

«G.,  H.  &  S.  A.  Ry.  Co.  v.  McDonald,  53  T.  510;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Butler, 
:r>6  T.  506;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Hume,  59  T.  47.  See  Carter  v.  Hightower,  79 
T.  135  (15  S.  W.  Rep.  223). 

'  Noyes  v.  Brown,  75  T.  458  (13  S.  W.  Rep.  36). 

8  Arthur  v.  Batte,  42  T.  159.    See  Price  v.  Brady,  21  T.  614. 
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§  826.  Writs  of  garnishment,  by  whom  and  when  issued. 

The  clerks  of  the  district  and  county  courts  and  justices  of  the 
peace  may  issue  writs  of  garnishment,  returnable  to  their  respective 
courts,  in  the  following  cases: 

1.  Where  an  original  attachment  has  been  issued  as  provided  in 
the  chapter  on  attachment. 

2.  Where  the  plaintiff  sues  for  a  debt  and  makes  affidavit  that 
such  debt  is  just,  due  and  unpaid,  and  that  the  defendant  has  not, 
within  his  knowledge,  property  in  his  possession,  within  this  state,, 
subject  to  execution,  sufficient  to  satisfy  such  debt;  and  that  the 
garnishment  applied  for  is  not  sued  out  to  injure  either  the  defend- 
ant or  the  garnish ee. 

3.  Where  the  plaintiff  has  a  judgment  and  makes  affidavit  that 
the  defendant  has  not,  within  his  knowledge,  property  in  his  pos- 
session within  this  state,  subject  to  execution,  sufficient  to  satisfy 
such  judgment.1 

The  statute  permits  a  writ  of  garnishment  to  issue  only  when; 
the  debt  sued  for  is  due,  unless  in  a  case  in  which  an  original  at- 
tachment has  been  issued.2  The  Avrit  may  issue  in  vacation.3 

§  827.  Application  for  writ,  when  and  how  made. 

Before  the  issuance  of  the  writ  the  plaintiff  must  make  applica- 
tion therefor  in  writing  under  oath,  signed  by  him,  stating  the- 
facts  authorizing  the  issuance  of  the  writ,  and  that  the  plaintiff  has 
reason  to  believe,  and  does  believe,  that  the  garnishee,  stating  his 
name  and  residence,  is  indebted  to  the  defendant,  or  that  he  has  in 
his  hands  effects  belonging  to  the  defendant,  or  that  the  garnishee 
is  an  incorporated  or  joint-stock  company,  and  that  the  defendant 
is  the  owner  of  shares  in  such  company  or  has  an  interest  therein.4 

The  affidavit  may  be  made  by  the  party,  or  by  his  agent  or  at- 
torney.5 The  application  must  state  the  fact  or  facts  authorizing 
the  issuance  of  the  writ;  if  in  aid  of  an  attachment,  it  must  state 
that  an  attachment  has  issued ;  and  it  must  state  the  fact  of  the 
indebtedness  of  the  garnishee  or  the  belief  of  such  indebtedness.6 

The  amount  of  the  indebtedness  must  be  stated.7  Where  the  affi- 
davit is  made  by  an  attorney,  it  is  sufficient  for  him  to  state  that  he,, 
the  attorney,  believes  the  garnishee  to  be  indebted.8 

1  R.  S.  217. 

2  Brown  v.  Chancellor,  61  T.  437. 
3R.  S.  1107,  1163. 

4  R.  S.  219. 

5R.  S.  5;  Erwin  v.  City  of  Austin,  1  App.  C.  C.,  §  1040;  Carter  Bros.  v.  Wise- 
County  Coal  Co.,  2  App.  C.  C.,  §  213.  Or  by  the  wife  where  she  sues  with  the 
husband  to  recover  her  money.  Seaton  v.  Brooking,  1  App.  C.  C.,  §  1042. 

"Scurlock  v.  G.,  C.  &  S.  F.  Ry.  Co.,  77  T.  478  (14  S.  W.  Rep.  148);  Lynch  v. 
Markowitz,  1  App.  C.  C.,  §  1312. 

?  Lynch  v.  Markowitz,  1  App.  C.  C.,  §  1312. 

8  Erwin  v.  City  of  Austin,  1  App.  C.  C.,  §  1040. 
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Where  the  writ  is  applied  for  in  aid  of  a  judgment,  the  affidavit 
need*  not  state  that  it  is  not  sued  out  to  injure  either  the  defendant 
or  the  garnishee.1  An  affidavit  stating  in  the  alternative  that  the 
garnishee  is  indebted,  or  has  effects  of  defendant  in  his  hands,  is 
not  objectionable.2  Where  a  judgment  has  been  obtained  against 
several  defendants,  the  affidavit  must  state  that  none  of  the  de- 
fendants has  property  out  of  which  the  debt  can  be  made.  It  is 
not  sufficient  to  state  that  the  defendant  has  no  property  within 
the  countjr;  if  there  is  sufficient  property  within  the  jurisdiction 
of  the  court,  the  writ  will  not  issue.3 

§  828.  Bond  must  be  executed,  when. 

Where  the  plaintiff  sues  for  a  debt  without  an  original  attach- 
ment, he  must  execute  a  bond,  with  two  or  more  good  and  sufficient 
sureties,  to  be  approved  by  the  officer  issuing  the  writ,  payable  to 
the  defendant  in  the  suit,  in  double  the  amount  of  the  debt  claimed 
therein,  conditioned  that  he  will  prosecute  his  suit  to  effect  and  pay 
all  damages  and  costs  that  may  be  adjudged  against  him  for  wrong- 
fully suing  out  such  garnishment.4 

Where  a  married  woman  sues  with  her  husband  to  recover  her 
money,  she  is  authorized  to  sign  the  bond.5 

§  829.  To  what  county  writ  issues. 

The  writ  issues  in  the  first  instance  to  any  county  in  which  the 
garnishee  is  alleged  to  reside  or  be.6  Should  the  garnishee,  being 
a  resident  of  a  county  other  than  the  one  in  which  suit  is  brought, 
fail  to  answer,  a  commission  must  issue  to  the  county  of  his  resi- 
dence to  take  his  answer,  and  the  issues  must  be  there  made  up  and 
tried.7  In  the  latter  case,  the  statute  does  not  require  the  garnishee,, 

1  Carter  Bros.  v.  Wise  County  Coal  Co.,  2  App.  C.  C.,  §  213. 

2  Carter  Bros.  v.  Wise  County  Coal  Co.,  2  App.  C.  C.,  §  213;  White  v.  Lynch, 
26  T.  195. 

3  Willis  v.  Lynch,  22  T.  268. 

4  R.  S.  218.    In  Heimsoth  v.  Le  Suer,  26  S.  W.  Rep.  522,  it  is  held  that  attorneys' 
fees  for  the  defense  of  the  suit  in  which  a  writ  of  garnishment  was  sued  out,, 
and  loss  of  time  and  expenses  incurred,  were  not  within  the  conditions  of  the 
bond  here  mentioned.     Nor  would  the  person  who  obtained  the  writ  of  garnish- 
ment, and  his  bondsmen,  be  responsible  for  the  pay  of  witnesses  that  were  used 
in  the  trial  of  the  orfginal  suit,  nor  for  loss  of  credit  and  time  in  defense  of  that 
suit.    All  of  the  items  of  damages  in  this  case  were  held  to  be  the  outcome  of 
another  suit  than  the  garnishment  proceedings,  and  are  not  shown  to  have 
arisen  by  reason  of  the  issuance  of  the  writ  of  garnishment. 

5Seaton  v.  Brookings,  1  App.  C.  C.,  §  1042.  In  Swearingen  v.  Wilson,  2  Civ. 
App.  157  (21  S.  W.  Rep.  74),  writs  were  sued  out  and  bond  given,  and  subse- 
quently a  writ  was  sued  out  on  an  additional  affidavit  against  Swearingen 
without  giving  an  additional  bond.  There  was  a  motion  made  to  quash  on  this 
ground,  but  as  the  record  showed  no  action  on  the  motion,  no  ruling  was  inade^ 

6  R.  S.  220. 

•  R.  S.  229-232. 
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when  the  answer  is  contested,  to  litigate  elsewhere  than  at  his  resi- 
dence, and  where  a  writ  was  sued  out  against  an  insurance  company 
in  P.  county  and  served  on  the  agent  of  the  company  in  T.  county, 
and  the  agent  appeared  and  pleaded  to  the  jurisdiction,  it  was  held 
«rror  to  overrule  the  plea,  the  plaintiff's  pleadings  containing  no 
allegation  showing  a  liability  of  the  company  to  be  sued  in  P. 
Bounty.1  Objection  that  the  trial  was  had  in  a  county  other  than 
that  of  the  garnishee's  residence  comes  too  late  on  appeal.2 

§  830.  Jurisdiction. 

When  both  the  affidavit  for  a  writ  of  garnishment  and  the  re- 
turn of  the  officer  thereon  are  fatally  defective,  and  the  court  is 
without  jurisdiction  to  hear  and  determine,  such  jurisdiction  can- 
not be  acquired  by  the  answer  of  an  agent  of  the  party  sought  to 
be  garnished.  Garnishment  rests  wholly  on  judicial  process,  and 
depends  on  the  due  pursuit  of  the  steps  prescribed  by  law  for  its 
prosecution.  It  can  derive  no  aid  from  the  volunteer  acts  of  the 
garnishee,  and  such  acts  will  be  regarded  as  void  when  they  inter- 
fere with  the  rights  of  third  persons.  The  power  in  a  court  to 
render  judgment  against  one  sought  to  be  charged  as  garnishee 
cannot  be  derived  from  an  answer  he  may  file  or  an  issue  made 
thereon;  it  can  exist  only  when  the  steps  made  requisite  by  the 
statute  to  bring  the  garnishee  before  the  court  have  been  taken.3 

Garnishments  are  dependent  upon  the  validity  of  the  attach- 
ment upon  which  they  are  founded,  and  upon  the  jurisdiction  of 
the  court  over  the  case  in  which  they  and  the  attachment  were  is- 
sued. "When  the  court  has  decided  its  want  of  jurisdiction  and  dis- 
missed the  suit,  all  subsequent  proceedings,  including  garnishments, 
are  dismissed  also.4  Jurisdiction  conferred  by  the  garnishee's  an- 
swer is  not  affected  by  the  plaintiff's  contesting  plea,  filed  after 
exceptions  to  the  answer,  which  are  sustained.5 

§  831.  Proceedings  docketed  and  writ  issued,  when. 

When  the  application  has  been  duly  made,  and  bond  executed, 
when  required,  the  judge  or  clerk  will  docket  the  case6  in  the  name 
of  the  plaintiff  as  plaintiff,  and  of  the  garnishee  as  defendant;  and 
must  immediately  issue  a  writ  of  garnishment,  ^  directed  to  the 
sheriff  or  any  constable  cf  the  county  where  the  garnishee  is  al- 

1  Atlantic  Ins.  Co.  v.  Sinker,  1  App.  C.  C.,  §  954.     See  Venue,  §§  247,  248,  ante. 

2  Swearingen  v.  Wilson,  2  Civ.  App.  157  (21  S.  W.  Rep.  74). 

3  Insurance  Co.  of  North  America  v.  Friedman,  74  T.  56  (11  S.  W.  Rep.  1046). 
^Holek  v.  Phosnix  Ins.  Co.,  63  T.  66;  Haggerty  v.  Ward,  25  T.  144. 

5  Gerhard  Hardware  Co.  v.  Texas  Cotton  Press  Co.,  26  S.  W.  Rep.  168. 

6  The  failure  to  docket  a  proceeding  in  garnishment  is  a  mere  irregularity 
which  will  not  affect  the  validity  of  the  judgment,  where  the  proceeding  is 
otherwise  regular.    Sun  Mutual  Insurance  Co.  v.  Seeligson,  59  T.  3;  Cohfl  v. 
Oilman,  66  T.  98  (18  S.  W.  Rep.  111). 
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leged  to  reside  or  be,  commanding  him  forthwith  to  summon  the 
garnishee  to  appear  before  the  court  out  of  which  the  same  is  is- 
sued, on  the  first  day  of  the  ensuing  term  thereof,  to  answer  upon 
oath  what,  if  anything,  he  is  indebted  to  the  defendant,  and  was 
when  such  writ  was  served,  and  what  effects,  if  any,  of  the  de- 
fendant he  has  in  his  possession,  and  had  when  such  writ  was 
served,  and  what  other  persons,  if  any,  within  his  knowledge,  are 
indebted  to  the  defendant  or  have  effects  belonging  to  him  in  their 
possession.1  The  statute  prescribing  the  form  of  the  writ  to  be  is- 
sued states  also  the  amount  of  the  indebtedness  claimed  by  the 
plaintiff.2  But  it  is  held  that  the  failure  of  the  writ  to  set  out  the 
amount  will  not  invalidate  it.  It  was  intended  by  article  220  to 
prescribe  the  essential  elements  of  the  writ,  and  any  additional  re- 
citals, averments  or  commands  appearing  in  article  222  were  in- 
tended to  be  merely  directory.8 

No  judgment  by  default  can  be  rendered  against  a  garnishee 
when  the  writ  of  garnishment  fails  to  designate  the  cause  in  which 
the  garnishee  is  called  upon  to  answer,  or  when  the  affidavit  for 
the  writ  omits  to  state  that  the  garnishee  resides  in  the  county  in 
which  the  original  suit  is  brought.4  A  judgment  against  a  gar- 
nishee is  erroneous  in  the  absence  of  either  an  affidavit,  bond,  writ, 
or  evidence  of  their  loss  or  that  such  papers  ever  existed.5 

§  832.  Writ  against  incorporated  or  joint-stock  company. 

"Where  it  appears  from  the  plaintiff's  affidavit  that  the  garnishee 
is  an  incorporated  or  joint-stock  company,  in  which  the  defendant 
is  the  owner  of  shares,  or  is  interested  therein,  the  writ  of  garnish- 
ment must  further  require  the  garnishee  to  answer  upon  oath  what 
number  of  shares,  if  any,  the  defendant  owns  in  such  company,  or 
owned  when  such  writ  was  served,  and  what  interest,  if  any,  he 
has  in  such  company,  or  had  when  such  writ  was  served.6 

An  affidavit  stating  that  a  certain  insurance  company  is  indebted 
to  the  defendant,  and  that  a  designated  person  is  its  agent,  but  fail- 
ing to  state  that  the  company  is  a  corporation  or  joint-stock  com- 
pany, is  insufficient ;  and  a  writ  issued  pursuant  to  such  affidavit, 
commanding  the  officer  to  summon  the  alleged  agent,  was  held  fa- 
tally defective.7  An  affidavit  alleging  the  indebtedness  of  the  agent 

1  R.  S.  220. 

2  R.  S.  223. 

3  Curtis  v.  Henrietta  Nat.  Bank,  78  T.  260  (14  S.  W.  Rep.  614);  Curtis  v.  Ford, 
78  T.  262  (14  S.  W.  Rep.  614). 

4  Johnson  v.  McCutchings,  43  T.  553. 

5  Blankenship  &  Blake  Co.  v.  Moore,  4  App.  C.  C.,  §  145. 

6  R.  S.  221. 

insurance  Co.  of  Nortli  America  v.  Friedman,  74  T.  56  (11  S.  W.  Rep.  1046); 
Sun  Mut.  Ins.  Co.  v.  Seeligson,  59  T.  3. 
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of  the  corporation  is  insufficient;  it  must  allege  that  the  corpora- 
tion is  indebted.1 

§  833.  Writ  executed  and  returned,  how. 

The  writ  must  be  dated  and  tested  as  other  writs,2  and  may  be 
delivered  to  the  sheriff  or  constable  by  the  officer  who  issued  it,  or 
he  may  deliver  it  to  the  plaintiff,  his  agent  or  attorney,  for  that 
purpose.3  The  sheriff  or  constable  receiving'the  writ  must  imme- 
diately proceed  to  execute  it  by  delivering  a  copy  thereof  to  the 
garnishee,  and  must  make  return  thereof  as  of  other  citations.4* 

Before  a  judgment  can  be  taken  by  default  against  a  garnishee, 
the  return  on  the  citation  must  show  that  a  valid  citation  has  been 
served.5  A  garnishee  cannot  accept  service  or  voluntarily  answer- 
so  as  to  affect  the  right  of  the  defendant  in  the  original  suit  or 
judgment,  or  that  of  his  creditors.  The  writ  of  garnishment  takes 
effect  so  as  to  fix  a  prior  claim  upon  the  fund  which  is  sought  to  be 
reached  only  by  the  service  of  the  Avrit  in  the  manner  provided  by 
law.  Until  this  is  done  the  garnishee  cannot  be  in  any  manner 
affected  by  the  suit.  The  court  acquires  no  jurisdiction  over  the 
garnishee  by  a  defective  service,  though  the  service  be  such  as  to 
charge  him  with  actual  notice  of  the  proceeding.6 

§  834.  Service  on  a  corporation. 

Service  of  a  writ  of  garnishment  upon  a  corporation  must  be 
made  by  delivering  a  copy  thereof  to  the  officer  or  agent  of  the 
corporation,  or  by  leaving  a  copy  of  the  same  at  the  principal  office 
of  the  company  during  office  hours.  A  return  is  not  sufficient 
which  shows  the  service  of  a  true  copy  "  upon  the  within  named 

1  Bowers  v.  Continental  Ins.  Co.,  65  T.  51. 

2  See  §§  272,  274,  ante. 

3  R.  S.  223. 

4  R.  S.  224.     See  g§  287,  288.  293,  ante. 

5  Sun  Mut.  Ins.  Co.  v.  Seeligson.  59  T.  3. 

«  Barrel  v.  Mexico  Cattle  Co.,  73  T.  012  (11  S.  W.  Rep.  863).  It  was  contended 
in  this  case  that  the  service  was  made  upon  the  secretary  and  treasurer  of  the 
company  on  the  first  day  of  the  month,  but  it  was  satisfactorily  proved  that 
the  person  served  was  not  elected  to  the  position  of  secretary  and  treasurer 
until  the  fourth  day  following,  and  it  was  accordingly  held  as  above  stated, — 
.that  the  company  was  not  bound  to  take  notice  of  the  proceeding.  In  -Free- 
man v.  Miller,  51  T.  443,  it  is  said  that  the  rule  which  prevails,  that,  as  between 
two  contesting  creditors,  the'garnishee  has  no  right  to  accept  or  waive  service 
of  the  proceedings,  thereby  favoring  one  party  at  the  expense  and  injury  of  an- 
other, does  not  apply  in  the  suit  of  a  creditor  against  the  garnisbee  himself  on 
his  answer,  when  he  has  voluntarily  appeared  before  the  officer,  no  rights  of 
an  opposing  creditor  being  involved.  In  Adams  v.  McCown.  15  T.  349.  it  is  held 
that  an  answer  of  the  garnishee  taken  upon  a  defective  commission  would  sup- 
port a  judgment  in  favor  of  the  garnishee.  In  this  case  the  commission  merely 
required  him  to  answer  what  lie  was  then  indebted  to  the  defendant  and  what 
effects  and  credits  were  then  in  his  hands.  The  answer  of  the  garnishee  was 
responsive  to  the  question  and  he  was  not  hound  to  go  any  further. 
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J.  S.,  garnishee,  in  person,  in  the  county  of,"  etc.1  Service  must  be 
made  on  the  president,  treasurer,  principal  officer  or  agent  of  the 
corporation,  or  on  the  agent  or  person  representing  such  corpora- 
tion in  the  county  within  which  the  cause  of  action  arose.  Service 
upon  a  trustee  of  the  corporation  will  not  be  sufficient  unless,  in 
addition  to  being  such  trustee,  he  sustains  to  the  corporation  some 
one  of  the  relations  above  enumerated.2 

The  service  must  be  made  at  the  principal  office  of  the  company; 
and  service  on  a  bank  at  the  counter  of  the  paying  teller's  desk  is 
not  sufficient,  where  it  appears  that  the  business  of  the  company 
was  transacted  in  an  adjoining  room.3 

jj  835.  Effect  of  levy  of  writ;  defendant  may  replevy. 

From  and  after  the  service  of  the  writ  it  is  not  lawful  for  the 
garnishee  to  pay  to  the  defendant  any  debt  or  to  deliver  to  him  any 
effects;  nor  can  the  garnishee,  if  an  incorporated  or  joint-stock 
company  in  which  the  defendant  is  alleged  to  be  the  owner  of 
shares  or  to  have  an  interest,  permit  or  recognize  any  sale  or  trans- 
fer of  such  shares  or  interest ;  and  any  such  payment  or  delivery, 
sale  or  transfer  is  void  and  of  no  effect  as  to  so  much  of  said  debt, 
effects,  shares  or  interest  as  may  be  necessary  to  satisfy  the  plaint- 
iff's demand.  The  defendant  may  at  any  time  before  judgment 
replevy  any  effects,  debts,  shares  or  claims  of  any  kind  seized  or  gar- 
nished, by  giving  bond,  with  two  or  more  good  and  sufficient  sure- 
ties, to  be  approved  by  the  officer  who  issued  the  writ,  payable  to 

1  Sun  Mut.  Ins.  Co.  v.  Seeligson,  59  T.  3.  See  G.,  C.  &  S.  F.  Tty.  Co.  v.  Rawlins, 
80  T.  579  (16  S.  W.  Rep.  430). 

'-'  Waco  Lodge  v.  Wheeler,  59  T.  554.  In  Bank  v.  Robertson,  3  Civ.  App.  150 
•(23  S.  W.  Rep.  100),  attention  is  called  to  the  fact  that  the  commission  under 
which  the  answer  of  the  garnishee  was  taken  required  the  officer  to  whom  it 
was  directed  to  take  the  answers  of  M.,  the  cashier  of  the  bank,  not  the  answers 
of  the  bank  itself.  It  has  several  times  been  decided  that  such  return  of  serv- 
ice of  a  citation  will  not  sustain  a  judgment  by  default  against  a  corporation, 
and  it  may  well  be  doubted  whether  the  answers  of  M.  under  the  commission 
would  confer  jurisdiction  upon  the  court  to  render  a  judgment  by  default 
against  the  bank.  But  the  question  was  not  decided.  Citing  Sun  Mutual  In?. 
Co.  v.  Seeligson,  59  T.  3;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Rawlins,  80  T.  579  (16  S.  W.  Rep. 
430):  Bowers  v.  Insurance  Co.,  65  T.  51;  Insurance  Co.  of  North  America  v. 
Friedman,  74  T.  56  (11  S.  W.  Rep.  1046).  After  the  service  of  a  writ  of  garnish- 
ment on  the  cashier  of  a  national  bank,  a  second  writ  of  garnishment  sued  out 
by  another  plaintiff  was  served  on  the  president  of  the  bank,  and  it  was  claimed 
that  the  service  first  made  was  invalid  as  against  the  rights  subsequently  ac- 
quired by  service  on  the  president.  It  was  held  that  under  the  national  bank 
act  the  cashier  was  one  of  the  principal  officers  of  the  bank.  The  inherent 
powers  of  a  cashier  of  a  bank  are  such  that  he  is  not  only  an  agent  of  the  bank, 
but  he  occupies  a  position  which  embraces  the  powers  and  duties  of  the  treas- 
urer, and  for  all  practical  purposes  is  the  treasurer  of  the  bank.  Rosenberg  v. 
First  Nat.  Bank.  27  S.  W.  Rep.  897. 

"Harrell  v.  Mexico  Cattle  Co.,  73  T.  612  (11  S.  W.  Rep.  863).     See  §  283,  ante. 


830  GARNISHMENT.  [§  835. 

the  plaintiff,  in  double  the  amount  of  the  plaintiff's  debt,  and  con- 
ditioned for  the  payment  of  any  judgment  that  may  be  rendered 
against  the  garnishee.  The  bond,  when  properly  approved,  must 
be  filed  among  the  papers  in  the  cause  in  the  court  in  which  th& 
suit  is  pending.  In  all  proceedings  where  the  defendant  gives  bond 
as  here  provided  for,  he  may  make  any  defense  which  the  defendant 
in  garnishment  could  make  in  the  suit.1 

In  a  contest  involving  the  priority  of  a  garnishment  over  a  subse- 
quent attachment,  it  was  held  that  the  service  or  levy  of  the  writ 
of  garnishment  has  the  effect  of  placing  the  property  of  the  debtor 
in  the  hands  of  the  garnishee  at  the  time  in  custodia  legis,  and  of 
creating  at  least  a  right  ad  rem  or  "  quasi-\\Qn  "  upon  the  effects  or 
property  in  favor  of  the  plaintiff  in  the  writ,  to  secure  the  pa}^ment 
of  the  debt  sued  upon,  and  evidenced  by  a  valid  judgment  superior 
to  the  rights  of  other  creditors  subsequently  attaching  the  prop- 
erty. Before  the  enactment  of  article  213  of  the  Revised  Statutes, 
which  expressly  makes  the  levy  of  an  attachment  constitute  a  lien, 
it  had  been  repeatedly  held  and  recognized  in  this  state  that  such 
was  the  effect  of  the  levy  of  the  writ,  without  any  such  statutory 
provision.2  By  analogy  of  reasoning  it  would  follow  that  the  pro- 
visions of  the  Revised  Statutes3  are  sufficient  to  invest  the  plaintiffs 
in  the  writ  of  garnishment  with  a  right  ad  rem,  or  at  least  a  "quasi- 
lien,"  in  the  effects  garnished,  and  in  the  possession  of  the  garnishee 
at  the  time  of  the  service  of  the  writ;  or,  in  other  words,  that  the 
execution  of  the  writ  under  such  circumstances  gives  to  the  garnish- 
ing creditor  a  paramount  right  to  such  property  itself  as  a  security 
for  the  satisfaction  of  his  demand.4  Before  the  adoption  of  the 
Revised  Statutes,  the  lien  fastened  upon  attached  property,  and  pre- 
served during  the  progress  of  the  suit,  was  not  presumed  to  have 
been  abandoned,  unless  there  was  something  in  the  judgment  or  in 
the  record  of  the  case  inconsistent  with  its  continuance;  and  recov- 
ery of  a  personal  judgment  Avas  a  sufficient  foreclosure  of  the  lien.5 
Therefore  the  lien  was  not  waived  by  a  failure  to  make  an  order  in 
the  judgment  for  the  condemnation  of  the  property  attached,  or 

1R.  S.  225:  Acts  1889,  p.  1. 

2Baird  v.  Trice,  51  T.  555;  Cloud  v.  Smith,  1  T.  611;  Hillebrand  v.  McMahanr 
59  T.  450;  Wallace  v.  Bogel,  66  T.  572  (2  S.  W.  Rep.  96);  Harris  v.  Daugherty,  74 
T.  1  (11  S.  W.  Rep.  921). 

3  R.  S.  225,  240,  241. 

4Focke  v.  Blum,  82  T.  436  (17  S.  W.  Rep.  770).  In  this  case  the  plaintiffs  had 
served  a  writ  of  garnishment  upon  the  assignee  of  a  stock  of  goods,  and  subse- 
quently the  defendants  levied  an  attachment  upon  the  same  goods  and  appro- 
priated them  to  their  own  use.  Plaintiffs  sued  for  damages  for  the  conversion, 
and  it  was  held  that  the  action  was  properly  brought  and  that  they  could  re- 
cover. And  see  Ash  v.  Akin,  2  Civ.  App.  83  (21  S.  W.  Rep.  618). 

5  Wallace  v.  Bogel,  66  T.  572  (2  S.  W.  Rep.  96). 
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by  the  failure  therein  to  recognize  the  existence  of  the  attach- 
ment.1 

As  the  service  of  the  writ  prevents  the  voluntary  payment  of  a; 
debt  by  the  garnishee,  it  necessarily  deprives  the  debtor  of  all 
power  to  compel  its  payment.  As  between  the  debtor  and  the 
plaintiff  in  garnishment  the  superior  right  to  the  money  is  in  the 
latter.  To  say  that  the  debtor  may  transfer  the  garnished  debt  to 
a  third  person  so  as  to  defeat  the  garnishment  is  to  recognize  in 
the  debtor  a  power  to  invest  his  assignee  with  a  property  in  the 
debt  that  he  does  not  own  himself.2  A  writ  served  upon  a  trustee 
in  charge  of  goods  for  the  benefit  of  creditors,  under  a  valid  trust 
deed,  will  reach  only  the  surplus  remaining  after  executing  the 
trust ;  but  if  the  deed  is  void  for  fraud,  and  the  trustee  had  notice 
that  the  same  would  be  contested  by  non-preferred  creditors,  and 
he  afterwards,  without  an  order  of  court,  disposes  of  the  goods,  he 
acts  in  his  own  wrong,  and  is  liable  for  their  value  at  the  date  of 
notice.3  The  service  of  a  writ  upon  a  corporation  fixes  a  lien  upon 
the  shares  of  stock  of  the  corporation  owned  by  the  defendant. 
This  lien,  if  followed  by  judgment  and  foreclosure,  appropriates 

i  Harris  v.  Daugherty,  74  T.  1  (11  S.  W.  Rep.  921);  Focke  v.  Blum,  83  T.  436  (17 
S.  W.  Rep.  770). 

2Gause  v.  Cone,  73  T.  239  (11  S.  W.  Rep.  162).  "Whatever  becomes  due  after 
the  garnishee  answers  is  not  held  by  the  writ.  Schepflin  v.  Small,  4  Civ.  App. 
493  (23  S.  W.  Rep.  432).  The  case  of  Tirrell  v.  Canada,  25  T.  455,  is  an  authority 
for  holding  that  the  garnishment  binds  what  the  garnishee  is  indebted  as  well 
at  the  date  of  his  answer  as  at  the  service  of  the  writ. 

The  case  of  Mensing  v.  Engelke,  67  T.  532  (4  S.  W.  Rep.  202).  seems  to  recognize 
the  doctrine  that  the  writ  binds  indebtedness  accruing  between  the  service  of 
the  writ  and  the  date  of  the  answer.  It  does  not  change  the  result  if  the  debt 
is  not  due  or  fully  earned  at  the  date  of  the  service  of  the  writ  if  it  shall  have 
fully  accrued  at  the  date  of  the  answer.  It  appeared  in  this  case  that  between 
the  service  of  the  garnishment  and  the  return  day  of  the  term  on  which  the 
garnishee  answered,  he  had  received  cotton  under  a  contract  with  the  debtor, 
made  before  the  issuance  of  the  writ,  that  it  should  belong  to  the  garnishee  and 
be  under  his  absolute  control  until  the  payment  of  the  debtor's  drafts  cashed  by 
the  garnishee  and  drawn  on  his  principals  in  the  east,  against  the  cotton  pur- 
chased by  the  debtor  for  them  and  to  be  shipped  east.  The  garnishee  advanced 
in  this  manner,  from  time  to  time,  money,  with  the  distinct  stipulation  that 
any  and  all  balances  at  any  time  due  from  the  debtor  to  the  garnishee  on  bank 
account  were  hypothecated  to  the  garnishee  until  all  amounts  thus  due  were 
settled  and  all  drafts  cashed  in  the  manner  above  referred  to  were  paid;  this 
being  also  as  security  against  the  failure  of  the  debtor's  eastern  principals,  de- 
preciation in  the  value  of  cotton  purchased,  and  its  loss  by  accident  or  fire.  It 
•was  held  that  the  service  of  the  writ  could  not  work  a  change  in  the  contract 
between  the  garnishee  and  the  debtor,  or  compel  the  former  to  violate  his  con- 
tract in  order  to  create  a  fund  for  the  payment  of  the  debts  of  the  latter,  and 
that  the  contract  could  be  carried  out,  notwithstanding  the  garnishment,  and 
the  garnishee  could  only  be  charged  with  the  amount  of  such  balances  as  might 
become  due  the  debtor,  or  for  such  effects  of  his  as  might  come  to  the  gar- 
nishee's  possession. 

3  Simon  v.  Ash,  1  Civ.  App.  202  (20  S.  W.  Rep.  719). 
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such  stock  from  the  date  of  the  service  of  the  writ.  Nor  is  the 
right  of  the  plaintiff  affected  by  the  subsequent  service  upon  the 
corporation  by  other  creditors  of  like  writs,  even  though  these 
creditors  should  obtain  judgment  before  the  plaintiff  in  the  first 
writ  obtains  his  judgment.1  Service  of  the  writ  on  goods  in  the 
hands  of  the  garnishee  will  entitle  the  plaintiff  to  priority  in 
payment  over  debts  secured  by  a  prior  deed  of  trust  for  the  benefit 
of  the  garnishee's  creditors,  who  have  not  manifested  an  accept- 
ance of  its  provisions.2 

After  the  service  of  a  writ  the  defendant  replevied  the  debt, 
whereupon  the  garnishee  (a  city)  paid  the  debt  to  the  defendant, 
who,  with  the  sureties  on  the  replevy  bond,  appeared  and  defended 
the  garnishment  suit.  The  court  rendered  judgment  in  favor  of 
the  plaintiff  for  the'  amount  of  its  debt,  against  the  garnishee  and 
against  the  defendant  and  the  sureties  on  the  bond.  It  is  said  that 
it  may  very  well  be  questioned  whether  a  judgment  against  the 
garnishee  for  the  debt  was  proper  after  it  had  in  obedience  to  the 
law  paid  the  money  to  the  debtor  upon  giving  security  to  the  plaint- 
iff. But  the  question  was  not  determined.  It  was  held,  however, 
that  as  the  garnishee  was  exempt  from  liability  as  a  garnishee  under 
the  provisions  of  its  charter,  the  exemption  would  inure  to  the  bene- 
fit of  the  bondsmen.3 

§  836.  Debts  and  effects  subject  to  garnishment. 

The  rule  is  that  personalty  in  the  hands  of  the  garnishee  in  re- 
spect to  which  he  may  be  charged  must  be  such  as  is  capable  of 
being  seized  and  sold  under  execution.  Thus,  choses  in  action,4 
notes  and  accounts,5  funds  in  the  custody  of  the  law,6  etc.,  are  not 
subject  to  garnishment.  It  is  held  that  a  policy  of  insurance  is  a 
mere  chose  in  action,  and  is  not  subject  to  attachment  or  garnish- 
ment.7 But  after  a  loss  under  a  fire  insurance  policy,  it  seems  that 
a  garnishment  will  lie  to  secure  the  amount  due,  although  filed  be- 

1  Harrell  v.  Mexico  Cattle  Co.,  73  T.  612  (11  S.  W.  Rep.  863). 

2  Murphy  v.  Arkansas  City  Milling  Co.,  26  S.  W.  Rep.  853. 

3  City  of  Dallas  v.  Western  Electric  Co.,  83  T.  243  (18  S.  W.  Rep.  552). 

*  Price  v.  Brady,  21  T.  614;  Carter  v.  Bush,  79  T.  29  (15  S.  W.  Rep.  167). 

5  Taylor  v.  Gillean,  23  T.  508;  Price  v.  Brady,  21  T.  614;  Tirrell  v.  Canada,  25  T. 
455. 

8  Curtis  v.  Ford,  78  T.  262  (14  S.  W.  Rep.  614) ;  Taylor  v.  Gillean,  23  T.  508.  Prop- 
erty in  the  hands  of  the  deceased  husband's  administrator,  which  belonged  to 
the  husband  at  the  time  of  his  death,  cannot  be  reached  by  a  garnishment  by  a 
creditor  of  the  widow  for  goods  furnished  her  after  the  husband's  death  to  en- 
able her  to  continue  the  business.  Cleveland  v.  Harding,  67  T.  396  (3  S.  W.  Rep. 
537).  Rents  arising  from  the  separate  real  estate  of  the  wife  are  subject  to  gar- 
nishment for  the  debts  of  the  husband.  Schepflin  v.  Small,  4  Civ.  App.  493  (23 
S.  W.  Rep.  432). 

'Grace  v.  Koch,  1  App.  C.  C.,  §  1065. 
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fore  proof  of  loss  is  made.  It  is  said  that  the  issuance  of  the  writ 
is  not  an  action  for  the  recovery  of  the  debt,  but  that  it  is  more  in 
the  nature  of  a  bill  of  discovery,  and  may  be  filed  in  anticipation  that 
a  debt  or  other  obligation  will  mature  at  some  future  time ;  that 
this  practice  is  evidently  contemplated  by  the  statute  on  garnish- 
ment. In  this  case,  the  property  having  been  destroyed  by  fire, 
the  agreement  to  pay  the  policy  was  no  longer  contingent,  but  had 
become  absolute  by  the  happening  of  the  event  mentioned  in  the 
policy,  subject  to  be  defeated,  however,  by  defenses  pleaded  and 
proved,  as  might  be  done  in  other  cases.  Consequently  the  garnish- 
ment was  not  premature.1 

The  debt  sought  to  be  charged  upon  the  garnishee  must  be  ab- 
solutely payable  at  present  or  in  future,  and  not  dependent  on  any 
contingency.  If  the  contract  between  the  parties  be  of  such  a  nat- 
ure that  it  is  uncertain  and  contingent  whether  anything  will  ever 
be  due,  it  will  not  give  rise  to  such  credit  as  may  be  attached.  So 
where  the  owner  of  a  house  under  process  of  construction  paid  to 
the  laborers  and  mechanics  under  the  contractor  the  amount  of  their 
claims,  on  notices  served  by  them,  after  the  service  of  the  writ  but 
before  the  answer  was  filed,  the  amount  so  paid  absorbing  the  amount 
due  the  contractor,  it  was  held  that  the  proceeding  must  fail.2 

The  proceeding  is  held  to  be  in  the  nature  of  a  proceeding  in  rem, 
and  in  effect  a  suit  by  the  plaintiff  for  the  recovery  of  the  credits 
or  property  of  the  defendant,  without  his  concurrence  and  against 
his  will.3 

The  general  rule  is  that  partnership  debts  cannot  be  reached  for 
the  satisfaction  of  the  debt  of  an  individual  partner,  or  any  number 
of  them  less  than  the  whole,  by  process  of  garnishment.4 

§  837.  Property  in  hands  of  assignee  under  insolvent  law. 

Any  creditor,  not  consenting  to  the  assignment,  may  garnish 
the  assignee  for  any  excess  of  the  estate  remaining  in  his  hands 
after  payment  of  consenting  creditors  the  amount  of  their  debts 
and  the  costs  and  expenses  of  executing  the  assignment.5 

The  law  in  case  of  an  assignment  becomes  a  part  of  the  deed, 
and  will  control  the  assignee  in  the  administration  of  the  assets, 
although  some  of  the  terms  of  the  deed  are  at  variance  with  the 

i  Phenix  Ins.  Co.  v.  Willis,  70  T.  12  (6  S.  W.  Rep.  825). 

2Eikel  v.  Frelich,  1  App.  C.  C.,  §  1117.  Money  deposited  with  a  bailee,  to  be 
deposited  with  a  third  party  for  a  valuable  consideration,  of  which  the  third 
party  had  notice  from  the  bailor  and  bailee,  and  to  which  he  assents,  is  not  sub- 
ject to  garnishment  in  the  hands  of  the  bailee  on  the  happening  of  the  event 
on  which  it  is  to  become  payable  to  the  third  party.  Hearn  v.  Foster,  21  T.  401. 

3Winslett  v.  Randle,  1  App.  C.  C.,  §  1189. 

4Seaton  v.  Brooking.  1  App.  C.  C.,  §  1044. 

OR,  S.  79;  Act  1879,  §  8;  Winslett  v.  Randle,  1  App.  C.  C.,  §  119t 
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law.  "No  creditor  can,  by  attachment  or  garnishment,  divert  the 
estate  in  the  hands  of  the  assignee  under  a  valid  assignment,  and 
compel  its  application  to  the  payment  of  his  debt.  After  the  trust 
deed  has  been  fully  executed,  if  there  should  be  any  excess,  non- 
accepting  creditors  may  have  it  applied  by  garnishment.  The 
garnishment  should  be  allowed  to  stand  until  accepting  creditors 
are  satisfied  or  paid,  and  so  give  the  garnisher  any  prior  right  he 
may  have  over  other  garnishments  against  any  fund  or  property 
that  may  remain  after  the  assignee  has  executed  the  trust;  and  an 
order  should  be  entered  to  that  effect.1  A  non-consenting  creditor, 
in  case  of  a  deed  of  trust  to  secure  creditors,  may  garnish  for  the 
purpose  of  discovery,  and  the  assignee  should  disclose  the  condition 
of  the  estate  as  to  the  assets  and  the  preferred  claims  upon  them.2 
The  proposition  that  the  garnishment  will  reach  only  the  surplus 
remaining  in  the  hands  of  the  garnishee,  as  trustee  in  a  deed  of 
trust,  after  executing  his  trust,  is  true  only  when  applied  to  deeds- 
of  assignment  that  are  not  void;  where  the  intent  is  to  hinder, 
delay  and  defraud  creditors  the  proposition  cannot  be  maintained.* 
When  the  trustee  is  garnished  by  non-preferred  creditors,  who  at- 
tack the  validity  of  the  trust  deed  upon  the  ground  of  fraud,  the 
service  of  the  writ  places  the  effects  held  by  him  under  the  trust 
deed  in  the  custody  of  the  law  and  fixes  a  lien  upon  them  in  case 
they  are  subject  to  the  non-preferred  debts  of  the  debtor  in  favor 
of  such  creditors.4 

1  Moody  v.  Carroll,  71  T.  143  (8  S.  W.  Rep.  510);  Loyenberg  v.  Bank,  67  T.  440 
(2  S.  W.  Rep.  874);  Langham  v.  Lanier,  7  Civ.  App.  4. 

2  Craddock  v.  Grand.  72  T.  36  (12  S.  W.  Rep.  208).   A  merchant  made  an  assign- 
ment for  the  benefit  of  certain  creditors,  the  surplus,  if  any,  to  be  returned  to 
the  maker  of  the  assignment.     Other  creditors  brought  suit  upon  their  claims 
and  procured  writs  of  garnishment  against  the  assignee.     The  garnishee  an- 
swered, claiming  that  the  assets,  merchandise,  notes  and  accounts  were  not  of 
value  in  excess  of  the  claims  secured.   The  plaintiffs  contested  the  answer.   The 
case  being  called,  the  plaintiffs  requested  that  it  be  postponed  as  to  the  question 
of  garnishment  until  the  garnishee  had  executed  his  trust.     This  was  denied^ 
and  the  parties  proceeded  to  trial,  and  it  was  held:  1.  The  court  erred  in  refus- 
ing to  postpone  the  garnishment  proceedings  until  after  the  execution  of  the 
trust.     2.  But  as  the  plaintiffs  went  to  trial  without  objection,  on  appeal  they 
were  not  entitled  to  favor.     3.  The  interest  being  large  and  there  being  a  prob- 
ability of  a  surplus  after  paying  those  secured  in  the  trust,  the  judgment  was 
reversed  for  the  error  in  not  postponing  the  case.  The  case  should  be  postponed 
until  the  trust  shall  have  been  fully  executed,  when  the  garnishee  should  be 
required  to  make  a  supplemental  answer  showing  the  condition  of  the  estate, 
etc.     Carter  v.  Bush,  79  T.  29  (15  S.  W.  Rep.  167). 

»  Simon  v.  Ash,  1  Civ.  App.  202  (20  S.  W.  Rep.  719). 

4  Ash  v.  Akin,  2  Civ.  App.  83  (21  S.  W.  Rep.  618).  In  this  case  the  plaintiff 
tendered  the  garnishee  a  bond  of  indemnity,  and  it  was  held  that  there  is  no- 
authority  by  which  a  garnishee  may  be  required  to  surrender  property  which 
he  is  entitled  to  hold  for  his  protection,  and  to  accept  in  its  stead  the  personal 
undertaking  of  the  creditor  and  his  sureties. 
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Where  a  general  assignment  is  made  under  sections  1  and  2  of 
the  assignment  act,1  it  is  held  that  the  assignee  has  the  right  to 
hold  the  property  for  the  purposes  of  the  assignment,  and  that  no 
creditor  for  whose  benefit  he  thus  holds  it  is  entitled  to  seize  it  under 
process  of  law  for  the  satisfaction  of  his  claim.  The  provision  at 
the  head  of  this  section  is  held  to  refer  only  to  assignments  made 
for  the  benefit  of  consenting  creditors,  under  section  3  of  the  act 
of  1879,  being  article  73  of  the  Revised  Statutes.2 

§  838.  Property  in  the  custody  of  the  law  not  subject  to  garnish- 
ment. 

The  general  rule,  that  property  in  the  custody  of  the  law  is  not 
subject  to  garnishment,  is  too  well  settled  upon  authority  to  be 
questioned.  The  rule,  besides  other  officers,  includes  receivers,'  as- 
signees in  bankruptcy,  disbursing  officers,  sheriffs,  clerks,  executors, 
administrators  and  guardians.  The  general  principle  underlying 
the  doctrine  is,  that  no  person  deriving  his  authority  from  the  law, 
and  obliged  to  execute  it  according  to  the  rules  of  law,  can  be  held 
by  process  of  this  kind.3  A  fund  is  not  subject  so  long  as  it  remains 
in  the  custody  of  the  law,  that  is  to  say,  in  the  hands  of  the  officer 
intrusted  with  its  keeping.  This  ruling  was  made  in  a  case  in  which 
sequestered  property  was  sold  and  the  proceeds  paid  into  the  bands 
of  the  district  clerk.  The  case  was  removed  to  the  federal  court, 
and  before  an  adjudication  was  made  the  garnishment  was  served, 
but  the  garnishee  answered  after  the  judgment  of  the  federal  court 
determining  the  ownership  of  the  fund.  It  was  held  that  the  fund 
still  remaining  in  the  hands  of  the  clerk  was  in  the  custody  of  the 
law.4 

i  R.  S.  7ir  72. 

2Winslett  v.  Randle,  1  App.  C.  C.,  §  1192.  For  a  case  in  which  garnishment 
was  used  to  reach  property  conveyed  in  fraud  of  creditors,  see  Willis  v.  Yates, 
12  S.  W.  Rep.  232.  See,  also,  Finnigan  v.  Floeck,  8  Civ.  App.  518. 

The  trustee  under  a  fraudulent  and  void  assignment  holds  the  effects  in  his 
own  wrong,  and  the  law  makes  him  a  trustee  of  an  implied  trust  for  the  benefit 
of  the  creditors  of  the  assignor;  and  such  effects  or  funds  may  be  readied  by 
garnishment  or  by  a  creditor's  bill.  Morris  v.  House,  32  T.  492. 

Where  debts  have  been  assigned,  the  debtors  may  be  garnished  and  the  as- 
signee made  a  party  to  contest  the  validity  of  the  assignment.  Taylor  v.  Gil- 
lean,  23  T.  508.  See  Tirrell  v.  Canada,  25  T.  455;  Dobbin  v.  Wy brant,  3  T.  457* 

3  Pace  v.  Smith,  57  T.  555:  Drake  on  Attachments,  ch.  22;  Freeman  on  Execu- 
tions, g§  129-133;  Taylor  v.  Gillean,  23  T.  508;  Edwards  v.  Norton,  55  T.  405: 
Curtis  v.  Ford,  78  T.  262  (14  S.  W.  Rep.  614). 

<  Curtis  v.  Ford,  78  T.  262  (14  S.  W.  Rep.  614).  In  Pace  v.  Smith,  57  T.  555,  at- 
tached property  was  sold  as  perishable  and  the  proceeds  were  paid  to  the  clerk. 
Afterwards  the  attachment  was  quashed,  and  the  clerk  was  ordered  to  pay  the 
fund  to  the  defendant.  The  fund  was  held  not  subject  to  garnish 7nent.  In 
Leroux  v.  Baldus,  13  S.  W.  Rep.  1019,  it  is  held  that  where  money  is  deposited 
with  the  clerk  of  a  court  to  await  the  result  of  a  suit,  and  a  part  of  it  is  paid  in 
satisfaction  of  a  judgment  rendered  in  favor  of  plaintiff,  defendant,  to  whom. 
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An  assignee  appointed  in  proceedings  at  law  for  the  benefit  of 
insolvent  debtors  seems  to  stand  in  the  same  position  as  a  receiver. 
He  is  an  officer  of  the  court,  and  moneys  and  effects  in  his  hands 
are  in  the  custody  of  the  law,  and  it  is  said  that  they  cannot  be 
reached  by  garnishment  "unless  a  dividend  has  been  declared,  and 
the  assignee  has  been  directed  to  pay  it  over  to  the  respective  cred- 
itors." l 

Where  a  sheriff,  on  making  an  arrest,  takes  from  the  prisoner 
money  and  other  effects,  the  property  while  in  the  hands  of  the 
officer  is  not  subject  to  garnishment.2  An  independent  executor  is 
held  liable  to  garnishment  in  a  suit  against  the  legatee.  He  holds 
the  property  in  trust  for  the  legatees  after  payment  of  the  debts  of 
the  estate,  and  where  his  answer  shows  that  he  has  property  in  his 
hands  more  than  sufficient  to  discharge  the  debts  proved,  prima 
facie  he  has  assets  in  his  hands  belonging  to  the  legatee.3 

§  839.  Maker  of  note  may  be  garnished,  when. 

The  rule  is  that  the  maker  of  a  negotiable  promissory  note  is  not 
subject  to  garnishment.4  But  it  is  said  the  law  is  well  settled  that 
the  maker  of  an  overdue  note  can  be  garnished  for  a  debt  due  the 
owner.  The  note  cannot  be  assigned  to  an  innocent  holder,  free 
from  such  defenses  as  the  maker  could  set  up  in  a  suit  against  him 
by  the  assignee.  Garnishment  at  the  suit  of  the  assignee's  creditor 
would  be  a  good  defense,  and  hence  the  maker  is  fully  protected 
when  compelled  by  judgment  to  pay  the  amount  of  the  note  to  the 
plaintiff  in  garnishment.  It  seems  settled,  too,  by  the  weight  of 
authority,  that  if  the  note  is  due  and  owned  by  the  payee  at  the 
time  judgment  in  garnishment  is  rendered,  the  maker  is  liable  to 
such  judgment,  though,  at  the  time  he  was  served,  the  note  had  not 
matured.5  Bonds  of  a  city,  in,  respect  to  garnishment  proceedings, 
are  considered  as  other  negotiable  paper.6 

the  money  belonged,  is  entitled  at  once  to  the  surplus,  and  that  such  surplus 
may  be  reached  by  his  creditors  by  garnishment. 

1  Winslett  v.  Randle,  1  App.  C.  C.,  §  1190,  citing  Freeman  on  Executions,  §  129; 
6  Gush.  558;  5  Allen,  94;  2  Mass.  375;  4  Mass.  101. 

2  Richardson  v.  Anderson,  4  App.  C.  C.,  §  286;  Robinson  v.  Howard,  7  Cush.  257. 

3  Weems  v.  Miles,  1  App.  C.  C.,  §  1207. 

*  Willis  v.  Heath,  75  T.  124  (12  S.  W.  Rep.  971);  Wood  v.  Bodwell,  12  Pick.  268; 
Levy  v.  Du  Bose,  3  Civ.  App.  68  (21  S.  W.  Rep.  932);  Iglehart  v.  Moore,'21  T.  501 ; 
Kapp  v.  Teel,  33  T.  811;  Bassett  v.  Garthwaite,  22  T.  230;  Garthwaite  v.  Hart, 
24  T.  314;  Price  v.  Brady,  21  T.  614. 

s  Thompson  v.  Gainesville  Nat.  Bank,  66  T.  156  (18  S.  W.  Rep.  350).  In  Peel  v. 
Farmers'  &  Merchants'  Bank,  1  App.  C.  C.,  §  180,  it  is  said  that  where  the  gar- 
nishee  answered  that  he  had  executed  to  the  defendant  a  negotiable  promis- 
sory note,  upon  which  he  still  owed  a  balance,  it  then  devolved  upon  the  plaintiff 
to  prove,  in  order  to  hold  the  garnishee  liable,  that  the  note  had  not  been  trans- 
ferred by  the  defendant  before  the  service  of  the  writ  of  garnishment.  And  see, 
to  same  effect,  Thompson  v.  Gainesville  Nat.  Bank,  66  T.  156  (18  S.  W.  Rep.  350). 

6Obenchain  v.  Reekes,  1  App.  C.  C.,  §  970.     It  was  shown  in  the  case  of  Simp- 
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A  debt  owing  by  a  corporation,  and  evidenced  by  its  outstand- 
ing negotiable  bonds,  cannot  be  reached  by  garnishment.  But  if 
the  bonds  have  not  been  delivered  at  the  time  of  service  of  the 
writ,  the  corporation  may  be  required  to  respond  and  pay  the  debt 
on  the  terms  required  by  the  bonds.1 

8  840.  Whether  a  judgment  can  be  reached  by  garnishment. 

The  question  whether  a  judgment  of  one  court  can  be  reached 
by  a  garnishment  issuing  out  of  another  court  is  left  in  some  doubt 
in  this  state.  In  a  case  in  the  court  of  appeals,  where  the  subject 
was  directly  presented,  it  was  held  that  the  judgment  of  a  district 
court  is  not  subject  to  the  process  of  garnishment  issued  from  a 
county  court,  the  latter  being  a  court  of  a  different  and  inferior 
jurisdiction,  and  because  the  judgment  in  the  latter  would  not  dis- 
charge the  judgment  in  the  former,  thus  leaving  the  garnishee  sub- 
ject to  two  judgments  at  the  same  time  for  the  same  debt.2 

That  a  judgment  has  become  dormant  by  failure  to  issue  execu- 
tion is  not  an  objection  which  can  be  urged  by  a  third  party  cited 
to  answer  as  garnishee  in  proceedings  instituted  for  the  satisfac- 
tion of  such  judgment.3 

§  841.  Debts  due  non-residents  may  be  reached. 

Debts  owed  by  resident  citizens  of  the  state  to  non-residents 
may  be  reached  by  garnishment  proceedings  in  the  courts  of  this 
state.  Such  proceedings  will  give  to  the  court  jurisdiction  to 
render  judgment,  after  citation  by  publication,  against  the  non- 
resident defendant  and  the  garnishee.  The  payment  under  such 
judgment  by  the  garnishee  is  conclusive  against  his  non-resident 
creditor.4  It  is  also  held  that  in  a  suit  against  a  corporation  domi- 

son  v.  Grinnan,  2  U.  C.  136,  that  a  draft  was  still  in  the  hands  of  the  payee; 
that  the  maker  of  the  draft  had  been  notified  of  a  fraud  or  wrong  in  connection 
with  the  matter,  had  stopped  payment  of  the  draft,  and  held  the  fund  used  in 
its  purchase  for  further  investigation.  It  was  held  that  the  draft  could  be 
reached  in  the  hands  of  the  payee  by  garnishment  of  the  maker. 

1  Marble  falls  Ferry  Co.  v.  Spitler,  7  Civ.  App.  82  (25  S.  W.  Rep.  985). 

2  Haflin  v.  Nix,  3  App.  C.  C..  §  203,  citing  Drake  on  Attachment,  §  625,  and 
2  Wade  on  Attachment,  §  498.     In  Miller  v.  Taylor.  14  T.  538.  the  question  is  re- 
ferred to  but  not  decided.     In  the  later  case  of  Burke  v.  Hance.  76  T.  76  (13  S. 
W.  Rep.  163),  the  court  say:  "It  is  not  our  purpose  to  decide  that  a  judgment 
final  in  the  courts  of  this  state,  when  all  the  proceedings  in  the  suit  in  xvhich  it 
was  rendered,  whether  original  or  appellate,  are  at  an  end.  is  not  subject  to 
garnishment  in  other  suits  pending  in  the  courts  of  this  state,  without  any 
question  of  the  inferiority  of  the  courts.     While  authorities  conflict  on  the 
question,  we  are  of  the  opinion  that  they  are  subject  to  garnishment  in  such 
cases  by  writs  sued  out  after  the  termination  of  all  proceedings." 

3  White  v.  Casey,  25  T.  552. 

*  Berry  v.  Davis,  77  T.  191  (13  S.  W.  Rep.  978).  The  following  cases  are  cited 
in  support  of  the  above  ruling:  Brashear  v.  West,  7  Pet,  620;  Mattingly  v. 
Boyd,  20  How.  28;  Sawyer  v.  Thompson,  4  Fost.  510;  Young  v.  Ross,  11  Fost. 
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ciled  in  another  state,  service  of  citation  on  its  president,  followed 
by  a  garnishment  of  resident  debtors,  will  confer  on  the  court  ju- 
risdiction to  render  judgment  against  the  corporation  to  the  extent 
of  the  effects  seized  in  the  hands  of  the  garnishee.1 

§  842.  Property  subject  to  prior  liens  subject  to  garnishment. 

Property  subject  to  prior  liens  is  subject  to  garnishment,  but  the 
mode  by  which  the  excess  in  value  can  be  reached  by  a  creditor  is 
not  prescribed  by  the  statute.  In  the  courts  of  other  states,  with 
statutes  similar  to  those  of  Texas,  it  has  been  held  that  the  trustee 
or  mortgagee  in  possession  of  mortgaged  chattels  is  answerable  in 
garnishment  to  the  creditor  of  the  mortgagor  to  the  extent  of  the 
latter's  interest.2  The  practice  recommended  in  case  of  liens  and 
incnmbrances  is  to  delay  the  proceeding  until  the  garnisheo  has 
fully  executed  his  trust,  and  then  to  require  of  him  a  supplemental 
answer.3  It  is  held,  also,  that  where  the  right  to  recover  is  em- 
barrassed by  questions  growing  out  of  trusts,  fraudulent  conspiracy, 
and  the  like,  a  proceeding  in  equity  affords  a  more  appropriate 
remedy.4 

201;  Tingley  v.  Batcman,  10  Mass.  345;  Nye  v.  Liscombe,  21  Pick.  264;  Erskine 
v.  Staley,  12  Leigh,  406:  Love  joy  v.  Albee,  33  Me.  417;  Wheat  v.  Railway,  4  Kan. 
370;  Jones  v.  Comings,  6  N.  H.  498;  Lawrence  v.  Smith,  45  N.  H.  538;  Baxter  v. 
Vincent.  6  Vt.  614:  Cronin  v.  Foster,  13  R.  L  196. 

1  Goodman  v.  Henley,  80  T.  499  (16  S.  W.  Rep.  432).     To  the  same  effect,  see 
Strauss  v.  Hernsheim,  3  App.  C.  C.,  §  408.     It  is  held  that  garnishment  being  a 
species  of  attachment,  and  a  proceeding  in  rem,  personal  service  on  the  non- 
resident and  garnishment  of  the  resident  debtor  is  sufficient  whether  the  gar- 
nishee appears  or  not.     Murphy  v.  Wallace,  3  App.  C.  C.,  §  430.     In  Haggerty  v. 
Ward,  25  T.  144,  the  plaintiff  and  defendant  were  both  non-residents,  and  there 
was  no  answer  by  tne  garnishee  showing  indebtedness  or  other  fact  that  would 
fix  liability  on  him.     Service  on  defendant  was  by  publication,  and  scire  facias 
to  the  garnishee  was  served  in  the  same  manner.     Under  this  state  of  facts  it 
was  held  that  the  court  had  not  acquired  jurisdiction  to  enter  judgment  against 
the  defendant  subjecting  anything  that  may  have  been  in  the  hands  of  the 
garnishee  to  payment  of  the  debt.     See  Berry  v.  Davis,  77  T.  191,  194  (13  S.  W. 
Rsp.  978). 

2  Carter  v.  Bush,  79  T.  29  (15  S.  W.  Rep.  167). 

3  Carter  v.  Bush,  79  T.  29  (IS  S.  W.  Rep.  167). 

*  G.,  H.  &  S.  A.  Ry.  Co.  v.  Hume,  59  T.  47;  Same  v.  McDonald,  53  T.  510.  A 
by-law  of  a  private  corporation  provided  that  stock  of  the  corporation  could 
only  be  transferred  upon  the  surrender  of  the  certificate  of  stock  to  the  presi- 
dent or  secretary  of  the  company,  "  either  of  whom  shall  see  that  the  same  is 
canceled,  by  writing  'canceled '  prominently  over  the  face  of  the  certificate,  and 
erasing  the  name  of  the  president,  before  issuing  a  new  certificate  to  be  filed 
away."  The  statute  makes  no  such  provision  as  a  test  of  ownership.  Stock 
without  being  transferred  on  the  company's  books  was  delivered  by  the  orig- 
inal owner  to  B.  as  collateral  security,  with  the  owner's  name  signed  thereon 
to  a  blank  transfer.  In  a  suit  against  the  original  owner  by  an  attaching  cred- 
itor. B.  was  garnished.  It  was  held  that  a  judgment  ordering  the  shares  to  be 
sold  as  under  execution,  and  the  proceeds  to  be  paid  first  to  B.  to  the  extent  of 
his  debt,  and  the  overplus,  if  any,  to  be  applied  to  the  judgment  rendered  in 
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£  843.  Exemptions;  current  wages. 

2u>  current  wages  for  personal  services  are  subject  to  garnishment ; 
and  where  it  appears  upon  the  trial  that  the  garnishee  is  indebted 
to  the  defendant  for  such  current  wages,  the  garnishee  must  never- 
theless be  discharged  as  to  such  indebtedness.1 

The  proceeds  of  a  voluntary  sale  of  a  homestead  deposited  in 
bank  are  not  exempt.2  But  money  due  from  an  insurance  company 
to  the  owners  of  a  homestead,  for  loss  sustained  by  fire  in  the  de- 
struction of  the  home  building,  is  exempt  at  the  suit  of  general 
creditors.3  "When  a  sale  of  a  homestead  is  made  with  the  Itonafide 
intention  of  investing  the  proceeds  in  another,  and  that  is  done,  the 
latter  will  be  exempt  from  forced  sale.4  AVhile  a  judgment  for 
damages  for  the  seizure  of  exempt  property  would  not  be  subject 
to  garnishment,  the  rule  could  not  be  invoked  when  the  record  dis- 
closed the  fact  that  the  value  of  other  than  exempt  property  entered 
into  the  judgment.5 

Wages  due  an  employee  of  a  municipal  corporation  are  exempt.6 
An  attorney's  fee  for  legal  services  rendered  or  to  be  rendered  in  a 
single  case,  or  in  the  transaction  of  a  single  matter,  or  in  the  trans- 
action of  any  amount  of  legal  business  in. any  manner,  cannot  prop- 
erly be  held  to  be  "current  wages,"  where  he  has  not  been  hired 
for  his  services  by  the  day,  week,  month  or  year,  to  be  paid  at  the 
expiration  of  the  time  for  wThich  he  was  hired,  and  not  in  propor- 
tion to  the  business  done.7  But  where  a  physician  enters  into  a 
contract  with  a  city  for  the  treatment  and  care  of  small-pox  pa- 
tients, for  a  stipulated  sum  per  day,  any  amount  due  him  under  tha 
contract  is  exempt  as  current  wages.  And  it  is  not  material  that 
payment  under  the  contract  wras  not  to  be  made  daily.8  The  ex- 
emption will  apply  whether  the  compensation  be  called  wages  or 
salary;  but  where  one  drawing  a  salary  of  $200  per  month  volun- 
tarily left  the  money  due  him  in  the  hands  of  his  employer  after  it 
became  due,  it  was  held  that  it  ceased  to  be  current  wages.9 

Injunction  will  lie  at  the  suit  of  a  citizen  of  the  state  against  an- 
other citizen  of  the  state  to  enjoin  the  latter  from  proceeding  in 

favor  of  the  attaching  creditors  to  the  extent  of  the  debt  remaining  unpaid,  was 
proper.     Seeligson  v.  Brown,  61  T.  114. 
iR  S.  252;  Const.  1876,  art.  XVI,  §  28.     See,  also,  R.  S.  2395. 

2  Kirby  v.  Giddings,  75  T.  679  (13  S.  W.  Rep.  27),  citing  Mann  v.  Kelsey,  71  T. 
609  (12  S.  W.  Rep.  43);  Whittenberg  v.  Lloyd,  49  T.  633. 

3  Cameron  v.  Fay,  55  T.  58. 

4  Watkms  v.  Davis,  61  T.  414. 

5  Burke  v.  Hance,  76  T.  76  (13  S.  W.  Rep.  163). 

« Highland  v.  City  of  Galveston,  1  App.  C.  C.,  §  623. 

'•  First  Nat.  Bank  of  Cleburne  v.  Graham,  3  App.  C.  C.,  §  462. 

8Sydnor  v.  City  of  Galveston,  4  App.  C.  C.,  §  59. 

»Bell  v.  Indian  Live-stock  Co.,  11  S.  W.  Rep.  344. 
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the  courts  of  another  state  to  appropriate  current  wages  due  the 
former,  by  writ  of  garnishment,  where  the  laws  of  the  state  in 
which  the  proceedings  are  instituted  afford  no  protection  to  the  pe- 
titioner in  respect  to  such  wages.1  The  protection  of  the  law  is 
extended  to  wages  due  non-residents.2 

£  844.  Garnishee  must  plead  exemptions. 

A  garnishee  who  is  indebted  to  the  defendant  in  the  suit  for  cur- 
rent wages  will  not  be  protected  by  a  judgment  against  him  when 
he  fails  to  state  in  his  answer  the  facts  which  show  the  exemption.* 

£  845.  Liability  of  municipal  corporations. 

In  the  absence  of  any  statute  providing  that  municipal  corpora- 
tions shall  be  exempt  from  garnishment,  a  city,  like  an  individual 
or  private  corporation,  is  subject  to  the  process  of  garnishment  for 
any  ordinary  debt  it  may  owe  to  a  third  person.  Public  policy 
may  demand  that  a  sum  set  apart  for  erecting  a  public  building 
should  not  be  taken,  during  the  process  of  its  construction,  for  the 
debt  of  the  person  contracting  to  do  the  work,  for  that  might  pre- 
vent its  completion ;  but  when  the  work  is  finished  and  the  money 
has  been  earned,  and  is  standing  to  the  credit  of  the  contractor 
with  the  city,  it  should  be  subject,  like  any  other  property,  to  the 
payment  of  his  debts.  There  is  no  statute  in  this  state  forbidding 
an  execution  against  a  city,  and  it  may  be  that  a  plaintiff  who  has 
obtained  judgment  in  garnishment  against  such  corporation  is  en- 
titled to  the  same  process  to  enforce  its  collection  as  would  be  ac- 
corded to  the  creditor  upon  whose  demand  against  the  city  the 
garnishment  is  founded.4 

In  section  169  of  the  charter  of  the  city  of  Dallas  it  is  provided 
that  the  city  shall  not  "  be  liable  to  garnishment  on  account  of  any 
debt  it  may  owe  on  funds  it  may  have  on  hand  due  any  person." 
This  is  not  unconstitutional,  and  is  operative  so  as  to  prohibit 
such  garnishment.  It  is  the  purpose  of  the  constitution  that  the 
grant  of  power  in  the  charter  of  a  city  having  more  than  ten  thou- 
sand inhabitants  shall  be  complete  without  reference  to  any  other 
law.5 

1  Moton  v.  Hull,  77  T.  80  (13  S.  W.  Rep.  849). 

2  Bell  v.  Indian  Live-stock  Co.,  11  S.  W.  Rep.  344. 

3  Mo.  Pac.  Ry.  Co.  v.  Whipsker,  77  T.  14  (13  S.  W.  Rep.  639);  Burke  v.  Hance, 
76  T.  76  (13  S.  W.  Rep.  163).     It  is  the  right  of  the  garnishee  to  set  up  such  de- 
fense, but  the  defense  will  not  be  entertained  unless  pleaded.     Davis  v.  Mc- 
Comack,  2  App.  C.  C.,  §  628.     It  is  his  duty  to  protect  himself  against  being 
compelled  to  pay  the  debt  twice.     Arthur  v.  Batte,  42  T.  159. 

4  City  of  Laredo  v.  Nalle,  65  T.  359,  following  Rodman  v.  Musselman,  12  Bush, 
315;  Whidden  v.  Drake,  5  N.  H.  13;  Bray  v.  Wallingford,  20  Conn.  416;  Mayor 
v.  Horton,  38  N.  J.  Law,  88;  Smart  v.  Hart,  33  Ala.  69. 

*  City  of  Dallas  v.  Electric  Co.,  83  T.  243  (18  S.  W.  Rep.  552). 
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Municipal  corporations  cannot  be  garnished  for  wages  due  an  em- 
ployee.1 

§  846.  Contract  relations  of  garnishee. 

It  is  a  cardinal  principle  in  the  law  of  garnishment  that  the  serv- 
ice of  the  writ  cannot  have  the  effect  of  changing  the  nature  of  a 
contract  between  the  defendant  and  the  garnishee.  The  attaching 
creditor  stands  upon  no  higher  footing  than  his  debtor,  in  relation 
to  the  garnishee,  and  cannot  compel  the  latter  to  violate  his  con- 
tract for  the  purpose  of  creating  a  fund  for  the  benefit  of  the  plaint- 
iff which  would  not  exist  in  case  the  contract  were  faithfully  carried 
out  according  to  its  terms,  and  its  true  intent  and  meaning.2  The 
fact  that  the  garnishee  holds  goods  openly  under  a  claim  of  title 
will  not  prevent  the  question  of  the  good  faith  of  his  title  and  pos- 
session from  being  controverted  in  a  contest  over  his  answer.  The 
creditor  in  such  a  case  is  not  compelled  to  resort  to  attachment.3 

§  847.  Plea  of  another  action  pending. 

During  the  pendency  of  a  suit  against  a  debtor  by  his  creditor  he 
cannot  be  compelled  to  defend  as  garnishee  in  another  court.  It  i& 
said  that  there  are  some  defenses  which  the  garnishee  is  required 
to  assert  in  all  cases  when  they  exist,  and  still  others  that  he  is  re- 
quired to  make  known  when  they  are  known  to  him;  that  the  rule 
is  a  just  one  that  relieves  him  from  asserting  his  defenses  against 
the  same  debt  in  different  courts  at  the  same  time,  and  when  a  suit 
is  pending  in  the  name  of  his  creditor  for  the  debt,  it  ought  to  be 
held  a  complete  defense  for  him  to  answer  the  pendency  of  such 
suit  in  any  other  court  where  he  may  be  cited  to  answer  for  it  as. 
garnishee.  The  rule  is  also  a  useful  one  to  prevent  confusion  in 

1  Highland  v.  City  of  Galveston,  1  App.  C.  C.,  §  623.    The  exemption,  however, 
is  in  favor  of  the  employee  by  express  provision  of  the  constitution  and  laws» 
Const.,  art.  XVI,  §  28;  R.  S.  252. 

2  Mensing  v.  Engelke,  67  T.  532  (4  S.  W.  Rep.  202),  citing  Bait.  &  Ohio  R.  Co. 
v.  Wheeler,  18  Md.  372;  Baugh  v.  Kirkpatrick,  54  Pa.  St.  84.    See,  also,  Seaton, 
v.  Brooking,  1  App.  C.  C.,  §  1046. 

3Farrar  v.  Bates,  55  T.  193.  An  agreement  by  a  debtor  with  his  creditor  that 
funds  in  the  hands  of  a  third  party  may  be  applied  in  payment  of  the  debt, 
the  third  party  not  being  present,  is  not  such  an  assignment  as  will  pre- 
vent other  creditors  from  reaching  the  fund  by  garnishment  before  payment 
has  been  made  as  agreed.  Scheuber  v.  Simmons,  2  Civ.  App.  672  (22  S.  W. 
Rep.  72).  A  garnishee  had  in  his  hands  a  check  payable  to  himself  for  money 
due  the  defendant  in  the  writ.  The  check  had  been  obtained  by  the  garnishee 
as  mode  of  payment  to  the  defendant  of  the  proceeds  of  a  sale  of  land  made  by 
him.  It  was  held  that  such  interest  as  the  defendant  had  in  the  check  was  sub- 
ject to  garnishment.  Moursand  v.  Priess.  84  T.  554  (19  S.  W.  Rep.  775).  A  gar- 
nishee is  entitled  to  retain  in  his  hands  effects  of  the  debtor  sufficient  to  secure 
him  against  loss  on  account  of  existing  debts,  and  he  is  responsible  on  the  writ 
of  garnishment  only  for  the  balance  remaining  in  his  hands  after  the  payment 
of  such  debts.  Rosenberg  v.  First  Nat.  Bank,  27  S.  W.  Rep.  897. 
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jurisdictions  and  multiplicity  of  suits,  and  to  preserve  the  substance 
instead  of  the  shadow  and  form  only  of  litigation  to  the  court  that 
first  acquired  jurisdiction.1  A  suit  by  the  assignee  of  a  claim  will 
not  abate  nor  be  continued  where  the  debtor  is  garnished  after  the 
assignment  of  the  claim,  and  sets  up  the  pendency  of  the  garnish- 
ment in  the  suit  by  the  assignee  subsequently  brought.-' 

It  has  been  held  that  a  garnishee  served  with  process  from  a 
state  court,  subsequent  to  the  institution  of  a  suit  against  him  in 
the  United  States  court,  cannot  plead  payment  under  the  proceed- 
ings in  garnishment  in  bar  of  the  suit;  nor  can  the  garnishee  pro- 
tect himself  by  pleading  the  garnishment puis  darrein  continuance?' 

The  question  as  to  the  effect  and  operation  of  proceedings  under 
the  attachment  law  of  a  state  upon  a  suit  pending  in  a  court  of  the 
United  States  is  discussed  by  the  supreme  court  of  the  United 
States.4  It  appeared  that  the  proceedings  in  attachment  were  com- 
menced in  the  state  court  after  an  action  for  the  recovery  of  a  note 
had  been  instituted  in  a  court  of  the  United  States.  The  jurisdic- 
tion of  the  district  court  of  the  United  States,  and  the  right  of  the 
plaintiff  to  prosecute  his  suit  in  that  court,  having  attached,  it  was 
held  that  such  right  could  not  be  arrested  or  taken  away  by  any 
proceedings  in  another  court.  This  would  produce  a  collision  in 
the  jurisdiction  of  courts  that  would  extremely  embarrass  the  ad- 
ministration of  justice.  If  the  attachment  had  been  conducted  to 
a  conclusion,  and  the  money  recovered  of  the  defendant  before  the 
commencement  of  the  other  suit,  there  could  be  no  doubt  that  it 
might  have  been  set  up  as  a  payment  upon  the  note  in  question. 
And  if  the  defendant  would  have  been  protected  pro  tanto,  under 
&  recovery  had  by  virtue  of  the  attachment,  and  could  have  pleaded 

1  Burke  v.  Hance,  76  T.  76  (13  S.  W.  Rep.  163).   It  is  held  that  when  the  garnishee 
has  properly  made  his  defense,  and  the  same  is  disregarded  by  the  trial  court, 
it  is  his  duty  to  pursue  such  remedies,  by  appeal  or  otherwise,  as  the  law  fur- 
nishes him.  to  relieve  himself  from  an  erroneous  judgment.     If  he  does  not 
do  so  he  will  be  charged  with  the  consequences  of  his  negligence.     B.  obtained 
a  judgment  in  the  district  court  against  H.,  who  appealed  the  case.     Pending 
the  appeal,  C.  obtained  judgment  against  B.  before  a  justice  of  the  peace,  and 
caused  a  writ  of  garnishment  to  be  served  upon  H.     H.  answered,  denying  his 
indebtedness  to  B.,  and  set  out  the  condition  of  the  judgment  in  the  district 
court,  etc.     The  justice  of  the  peace,  however,  gave  judgment  against  H.  as 
garnishee.     An  injunction  was  sought  to  restrain  an  execution  upon  this  judg- 
ment.    It  was  held  to  be  the  duty  of  H.,  when  garnished,  to  plead  the  pend- 
ency of  the  former  suit,  which  plea  should  have  been  held  sufficient.     Upon 
the  failure  of  the  justice  of  the  peace  to  recognize  his  defense,  the  case  should 
have  been  appealed.    No  appeal  having  been  taken,  the  judgment  of  the  justice 
remained  valid,  and  H.  could  not  by  injunction  prevent  its  collection. 

2  North  British  M.  Ins.  Co.  v.  First  Nat.  Bank,  3  Civ.  App.  293  (22  S.  W.  Rep. 
992). 

3  McRee  v.  Brown.  43  T.  503. 

4  Wallace  v.  McConnell,  13  Pet.  136. 
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such  recovery  in  bar,  the  same  principle,  would  support  a  plea  in 
abatement  of  an  attachment  pending  prior  to  the  commencement 
of  the  suit  on  the  note.  The  attachment  of  the  debt,  in  such  case, 
in  the  hands  of  the  defendant,  would  fix  it  there  in  favor  of  the  at- 
taching creditor,  and  the  defendant  could  not  afterwards  pay  it 
over  to  the  plaintiff.  The  attaching  creditor  would,  in  such  case, 
acquire  a  lien  upon  the  debt,  binding  upon  the  defendant,  and  which 
the  courts  of  all  other  governments,  if  they  recognize  such  proceed- 
ings at  all,  could  not  fail  to  regard.  If  this  doctrine  be  well 
founded,  the  priority  of  suit  will  determine  the  right.  The  rule 
must  be  reciprocal;  and  where  the  suit  in  one  court  is  commenced 
prior  to  the  institution  of  proceedings  under  attachment  in  another 
«ourt,  such  proceedings  cannot  arrest  the  suit ;  and  the  maxim  qui 
prior  est  tempore,  pot'ior  est.jure,  must  govern  the  case.  This  is 
the  doctrine  maintained  in  other  cases,1  and  is  in  conformity  with 
the  rule  that  prevails  in  other  courts  in  this  country,  as  well  as  in 
the  English  courts ;  and  is  essential  to  the  protection,  of  the  rights 
of  the  garnishee ;  and  will  avoid  all  collisions  in  the  proceedings  of 
different  courts  having  the  same  subject-rnatter  before  them. 

£  848.  Answer  of  garnishee,  how  made. 

The  answer  of  the  garnishee  must  be  under  oath,  in  writing,  and 
signed  by  him,  and  must  make  true  answers  to  the  several  matters 
inquired  of  in  the  writ.2 

Should  it  appear  from  the  answer  of  the  garnishee  that  he  is  not 
indebted  to  the  defendant,  and  was  not  so  indebted  when  the  writ 
of  garnishment  was  served  on  him,  and  that  he  has  not  in  his  pos- 
session any  effects  of  the  defendant  and  had  not  when  the  writ 
was  served;  and  when  the  garnishee  is  an  incorporated  or  joint- 
stock  company  in  which  the  defendant  is  alleged  to  be  the  owner 
of  any  shares  of  stock  or  interested  therein,  if  it  shall  further  ap- 
pear from  such  answer  that  the  defendant  is  not  and  was  not  when 
the  writ  was  served  the  owner  of  any  of  such  shares,  or  interested  in 
such  company ;  and  should  the  answer  of  the  garnishee  not  be  con- 
troverted, the  court  will  enter  judgment  discharging  the  garnishee.3 

If  the  garnishee  is  a  resident  of  the  county  where  the  proceeding 
is  pending  and  fails  to  answer,  judgment  by  default  will  go  against 
him  for  the  full  amount  of  the  judgment  against  the  defendant 
with  all  accruing  interest  and  costs,  but  not  until  on  or  after  de- 
fault day,  and  not  before  judgment  has  been  entered  against  the 
defendant.4 

1  Rentier  v.  Marshall,  1  Wheat.  216;  Beaston  v.  Farmers'  Bank,  12  Pet.  102. 

2  R.  S.  226. 
a  R.  S.  227. 
4R.  S.  228. 


844  GARNISHMENT.  [§  848. 

The  answer  of  the  garnish.ee  cannot  be  sworn  to  bv  an  agent,1 

o  »-  o  f 

and  this  notwithstanding  the  statute  authorizing  affidavits  to  be 
made  by  an  agent.2 

Where  the  garnishee  answers,  but  the  answer  is  defective,  he  is 
not  entitled  to  a  discharge,  but  until  it  is  excepted  to  it  is  such  an 
answer  as  will  preclude  the  rendition  of  a  judgment  by  default.  If 
excepted  to,  the  garnishee  would  have  the  right  to  amend,  or  a  new 
commission  could  be  awarded.3  The  law  does  not  seek  to  impose 
the  payment  of  the  debt  due  the  principal  debtor  upon  the  gar- 
nishee as  a  penalty  for  his  failure  to  make  full  answer,  but  pro- 
ceeds upon  the  theory  that  by  not  having  made  such  answer  he 
tacitly  admits  that  he  has  the  means  in  his  own  hands  or  knows  of 
property  by  which  payment  could  be  made.  In  order  to  entitle 
him  to  relief  in  equity  against  a  judgment  rendered  against  him  in 
such  case,  he  must  show  that  his  failure  to  make  full  answer  was 
not  attributable  to  his  own  omission,  neglect  or  default,  and  that 
he  has  a  good  defense  to  the  entire  cause  of  action,  or  to  such  part 
of  it  as  he  proposes  by  his  petition  to  litigate ;  he  must  show  clearly 
that  it  would  be  inequitable  and  unjust  to  permit  the  judgment  to 
stand.4 

Where  a  debtor  has  deposited  accounts  and  notes  with  a  bank  for 
collection,  the  bank  on  being  garnished  must  answer  specifically  as 
to  each  note  or  account,  the  name  of  the  party  owing  the  same,, 
amount  and  date  of  each,  and  when  due.5  It  is  said  that  the  gar- 
nishee is  only  required  to  make  true  answers  to  the  several  matters 
inquired  of  in  the  writ,  and  that  these  matters  are  plainly  specified 
in  articles  220  and  222  of  the  Revised  Statutes ;  that  he  is  not  re- 
quired to  set  up  any  defense  which  the  debtor  may  have,  nor  to 
plead  any  exemption  on  the  part  of  the  debtor.6  He  must  plead 
want  of  judgment  against  the  debtor.7 

A  garnishee  in  default  has  been- relieved  on  the  plea  of  ignorance 

iMensing  v.  Axer,  2  U.  C.  268;  Givens  v.  Taylor,  6  T.  315. 
2R.  S.  5;  §77 '4,  ante. 

3  Jemison  v.  Scarborough,  56  T.  358;  Simon  v.  Ash,  1  Civ.  App.  202  (20  S.  WV 
Rep.  719). 

4  Freeman  v.  Miller,  53  T.  372,  51  T.  443;  Selinan  v.  Orr,  75  T.  528  (12  S.  W. 
Rep.  697). 

5  Cullers  v.  City  Bank  of  Sherman,  27  S.  W.  Rep.  900.     See  Addison  v.  McCown, 
15  T.  349;  Cordes  v.  Kauffnian,  29  T.  179.     It  is  said  that  while  the  garnishee  has. 
the  right  to  amend  his  answer,  such  amendment  cannot  do  more  than  state 
facts  existing  at  the  time  of  the  garnishment,  and  bearing  upon  the  liability  of 
the  garnishee  at  that  date.     Atlantic  Ins.  Co.  v.  Sinker,  1  App.  C.  C.,  §954.     His 
right  to  amend  is  conceded,  where  the  answer  is  held  defective  on  exception. 
Simon  v.  Ash,  1  Civ.  App.  202  (20  S.  W.  Rep.  719). 

H  Lalonde  v.  Sun  Mut.  Ins.  Co.,  2  App.  C.  C.,  §  55.    He  must  plead  the  exemp- 
tion of  current  wages.     See  §  843,  supra. 
?Bassett  v.  Hammond,  1  App.  C.  C.,  §  108. 
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of  the  law,  a  motion  being  made  in  due  time,  accompanied  by  an 
answer,  to  set  the  judgment  aside.  On  the  day  the  judgment  was 
rendered  against  him  he  filed  his  motion,  stating  that  he  thought 
he  was  required  by  the  writ  to  appear  in  court  and  answer  orally 
to  the  court  as  a  witness,  and  that  he  was  in  fact  in  attendance  for 
that  purpose  when  the  judgment  was  taken  against  him.  In  his 
motion  he  also  included  a  full  answer,  denying  liability  as  garnishee, 
and  praying  that  the  judgment  be  set  aside.  It  was  held  that  the 
motion  was  properly  granted;  that  good  faith  and  diligence  were 
shown,  and,  besides,  the  granting  of  a  new  trial  in  term  time  will 
not  ordinarily  be  revised.  It  was  also  held  that  it  was  sufficient  to 
embody  the  answer  in  the  motion  for  a  new  trial.1 

A  failure  to  call  the  garnishee  before  rendering  judgment  by  de- 
fault against  him  vitiates  the  judgment.2 

§  849.  Commission  to  take  answer  of  garnishee. 

If  the  garnishee  is  a  resident  of  some  other  county  than  the  one 
in  which  the  proceedings  are  had,  and  fails  to  answer,  the  court, 
on  motion  of  the  plaintiff,  will  issue  a  commission  to  the  clerk  of 
the  district  court,  county  judge,  clerk  of  the  county  court,  or  any 
notary  public  of  the  county  in  which  the  garnishee  is  alleged  to 
reside  or  be,  requiring  him  to  cite  the  garnishee  to  answer  the 
writ.3  The  form  of  the  commission  is  prescribed  by  statute.4  It 
must  be  dated  and  tested  as  writs  usually  are,5  and  it  is  made  the 
duty  of  the  officer  immediately  to  issue  a  citation  to  the  sheriff  or 
any  constable  of  the  county,  commanding  him  forthwith  to  sum- 
mon the  garnishee  to  appear  at  a  time  and  place  named,  to  answer 
upon  oath  as  directed  in  the  commission.6  The  form  of  writ  to  be 
issued  by  the  officer  is  prescribed  by  statute.7  It  must  be  dated  and 
tested  by  the  officer,  with  his  official  signature  and  seal  of  office.8 


v.  Epstein,  1  App.  C.  C.,  p.  768. 

2Lockhart  v.  Bowles,  1  App.  C.  G,  §  344,  citing  Culbertson  v.  Ellison,  21  T.  103. 

3R.S.  £29. 

*R.S.  230. 

s  R.  S.  231.    See  §§  272,  274,  ante. 

6  R.  S.  232.  The  commission  and  writ  command  him  to  answer  what,  if  any- 
thing, he  is  indebted  to  the  defendant,  and  was  when  the  writ  was  served  upon 
him,  and  what  effects,  if  any,  of  the  defendant  he  has  in  his  possession  and  had 
when  the  said  writ  was  served,  and  what  other  persons,  if  any,  within  his 
knowledge,  are  indebted  to  the  defendant,  or  have  effects  belonging  to  him  in 
their  possession.  If  the  garnishee  be  an  incorporated  or  joint-stock  company, 
in  which  the  defendant  is  alleged  to  be  the  owner  of  shares,  or  interested 
therein,  the  commission  shall  proceed:  and  further  to  answer  what  number  of 
shares,  if  any,  the  defendant  owns  in  such  company  and  owned  when  the  writ 
was  served,  and  what  interest,  if  any,  he  has  in  said  company,  and  had  when 
the  writ  was  served.  R.  S.  230,  233. 

"  R.  S.  233. 

8R.S.  234. 


846  GARNISHMENT.  [§§  850,  851. 

The  writ  must  be  served  by  delivering  a  copy  to  the  garnishee,. 
and  must  be  returned  without  delay  to  the  officer  who  issued  it.1 

§  850.  Answer  of  garnishee  taken  on  commission. 

If  the  garnishee  appears  and  answers,  the  officer  returns  the  com- 
mission to  the  court  issuing  it,  together  with  the  answer,  certified 
under  his  hand  and  seal  of  office,  whereupon  like  proceedings  will 
be  had  as  provided  in  cases  of  answers  of  garnishee  residing  in  the 
county.2  If  he  fails  or  refuses  to  answer,  or  to  answer  fully,  the 
officer  makes  a  like  return  of  the  commission,  together  with  the  cita- 
tion issued  by  him,  and  the  service  indorsed  thereon,  and  a  state- 
ment, duly  certified,  of  the  failure  or  refusal  to  answer.3  On  such 
return  judgment  by  default  will  be  entered  against  the  garnishee  as 
in  other  cases,  unless  he  shall  have  previously  filed  a  full  and  com- 
plete answer,  and  shall  also  have  shown  some  good  and  sufficient 
excuse  for  his  failure  to  appear  and  answer  before  the  officer  hold- 
ing the  commission.4 

§  851.  Answer  of  garnisheo  may  be  controverted. 

If  the  plaintiff  should  not  be  satisfied  with  the  answer  of  the 
garnishee,  he  may  controvert  the  same  by  an  affidavit  in  writing, 
signed  by  him,  stating  that  he  has  good  reason  to  believe,  and  does 
believe,  that  the  answer  of  the  garnishee  is  incorrect,  stating  in 
what  particular  he  believes  the  same  is  incorrect.5  The  defendant 
may  also  in  like  manner  controvert  the  answer  of  the  garnishee.6 

JR.  S.  235.  Application  being  made  for  a  writ  of  garnishment,  process  there- 
under was  sent  to  another  county,  where  the  applicant  stated  one  of  the 
garnishees  lived,  and  was  duly  served  by  the  sheriff.  Without  other  legal  com- 
munication being  made  to  the  non-resident,  judgment  by  default  was  rendered 
against  him,  the  judgment  reciting  that  he  was  then  a  resident  of  the  county 
wherein  it  was  rendered.  It  was  held  that  when  no  answer  was  made  to  the 
process  by  the  non-resident  garnishee,  it  was  the  plaintiff's  duty  to  sue  out  a 
commission,  as  above  provided.  The  process  served  on  him  merely  notifying 
him  that  a  commission  would  subsequently  issue,  it  was  not  his  duty  to  answer 
the  writ  in  order  to  prevent  judgment  by  default  against  him.  If,  prior  to  the 
rendition  of  the  judgment,  the  non-resident  changed  his  domicile  to  the  county 
wherein  the  proceeding  was  pending,  the  court  should  have  been  notified  of 
that  fact,  and  process  sued  out  notifying  him  that  his  answer  to  the  writ  would 
be  demanded.  But  if  it  was  incumbent  upon  the  non-resident  garnishee  to 
take  notice  that,  since  his  change  of  domicile,  his  duty  was  to  answer  the  writ, 
it  should  appear  in  the  record  that  he  changed  his  domicile  within  such  a 
period  before  the  rendition  of  the  judgment  as  afforded  him  a  reasonable  time 
for  making  his  defense.  A  recital  in  the  judgment  that  he  was  of  "D.  county," 
the  county  in  which  the  proceedings  were  pending,  on  the  date  of  its  rendition, 
was  not  sufficient  showing  as  to  when  the  change  occurred.  Cohn  v.  Tillrnan, 
66  T.  98  (18  S.  W.  Rep.  111).  See  §  829,  supra. 

2R.  S.  236. 

3  R.  S.  237. 

« R.  S.  238. 

s  R.  S.  245. 

6  R.  S.  246. 
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If  the  garnishee  is  a  resident  of  the  county  in  which  the  pro- 
ceeding is  pending,  an  issue  will  be  formed  under  the  direction  of 
the  court  and  tried  as  other  cases.1  If  he  be  a  resident  of  some 
county  other  than  that  in  which  the  proceeding  is  pending,  the 
plaintiff  may  file  in  any  court  of  the  county  where  the  garnishee 
may  reside,  having  jurisdiction  of  the  amount  of  the  judgment  in 
the  original  suit,  a  duly  certified  copy  of  such  original  judgment 
and  of  the  proceedings  in  garnishment,  including  tbe  plaintiff's 
application  for  the  writ  and  the  answer  of  the  garnishee  and  the 
affidavit  controverting  the  same.2  On  receiving  such  certified  copies, 
the  clerk  of  the  court  or  justice  of  the  peace  must  docket  the  case 
in  the  name  of  the  plaintiff  as  plaintiff,  and  of  the  garnishee  as 
defendant,  and  issue  a  notice  to  the  garnishee,  stating  that  his  an- 
swer has  been  so  controverted,  and  that  the  issue  between  him  and 
the  plaintiff  will  stand  for  trial  at  the  next  term  of  the  court.3 
The  notice  must  be  dated  and  tested  as  other  process,  and  must  be 
served  by  the  sheriff  or  constable  by  delivering  a  copy.4 

Upon  the  return  of  such  notice  served,  an  issue  shall  be  formed 
under  the  direction  of  the  court,  and  tried  as  other  cases.5 

Formal  pleadings  are  not  required;  the  answer  of  the  garnishee 
and  the  affidavit  controverting  the  same  present  issues  which  may 
be  legally  tried  and  determined  by  the  jury.6  The  issues  made  up 
need  not  be  sworn  to.7  The  affidavit  puts  the  answer  in  issue,  and 
may  be  sworn  to  by  plaintiff's  attorney.8  The  admissions  of  the 
garnishee  are  admissible  to  contradict  his  answer.9 

1 R.  S.  247.  The  issues  need  not  be  in  writing  unless  the  court  should  so  di- 
rect. Stoddard  v.  Martin,  3  App.  C.  C.,  §  86;  Kelly  v.  Gibbs,  84  T.  143  (19  S.  W. 
Rep.  380,  563). 

2  R.  S.  248. 

3R.  S.  249. 

*  R.  S.  250. 

5R  S.  251. 

«  Davis  v.  McComack,  2  App.  C.  C..  §  628;  Adkins  v.  Watson,  12  T.  199;  Stod- 
dard v.  Martin,  3  App.  C.  C.,  §^  85,  86.  If  the  issues  formed  by  the  answer  and 
affidavit  are  not  sufficiently  specific,  the  parties  should  except,  and  ask  the 
court  to  cause  proper  issues  to  be  framed.  Davis  v.  McComack,  2  App.  C.  C., 
§628. 

Where  the  suit  was  against  a  corporation,  and  after  judgment  against  the 
defendant  the  garnishment  proceedings  were  sent  to  the  county  of  the  gar- 
nishee's  residence  for  trial,  a  demurrer  by  the  garnishee,  on  the  ground  that 
plaintiff's  petition  did  not  allege  the  incorporation  of  the  defendant,  was  prop- 
erly overruled.  That  question  could  only  be  properly  raised  in  the  principal 
suit,  and  only  by  the  defendant;  the  judgment  rendered  was  conclusive  of  the 
question  in  the  ancillary  proceeding.  Stoddard  v.  Martin.  3  App.  C.  C.,  §§85, 86. 

^  Phoenix  Ins.  Co.  v.  Willis,  70  T.  12  (6  S.  W.  Rep.  825);  Kelly  v.  Gibbs,  84  T. 
143  (19  S.  W.  Rep.  380,  563). 

s  Marx  v.  Eppstein,  1  App.  C.  C.,  §  1320.    But  see  Givens  v.  Taylor,  6  T.  315. 

9  Watson  v.  Montgomery,  4  App.  C.  C.,  §  74. 
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The  creditor  is  the  actor,  and  the  burden  of  proof  is  upon  him. 
It  is  not  incumbent  on  the  garnishee  to  establish  the  truth  of  his 
answer.1  It  is  error  to  render  judgment  against  him  over  his  an- 
swer which  has  not  been  controverted.2  The  plaintiff  must  make 
oath  that  he  believes  it  to  be  incorrect.3  Where  the  garnishee  ad- 
mits the  possession  of  assets,  but  denies  their  liability  to  the  pro- 
cess, no  affidavit  controverting  the  answer  is  necessary.4 

Where  it  does  not  appear  from  the  record  on  appeal  that  any 
issues,  either  written  or  verbal,  were  made  up,  but  the  judgment 
recites  that  both  plaintiff  and  garnishee  appeared  by  their  attor- 
neys, and  that  all  matters  of  fact  as  well  as  of  law  were  submitted 
to  the  court,  it  will  be  presumed  that  the  parties  did,  by  consent, 
form  the  necessary  verbal  issues,  and  the  garnishee  cannot  com- 
plain for  the  first  time  that  ;he  record  does  not  show  that  such 
issues  were  made.  It  is  as  much  his  duty  to  see  that  the  necessary 
issues  were  formed  as  it  is  that  of  his  adversary.5 

§  852.  Judgment  against  garnishee. 

Where  it  appears  from  the  answer  of  the  garnishee,  or  on  a  trial 
of  the  issue  formed  where  the  answer  is  controverted,  that  the 
garnishee  is  indebted,  or  was  when  the  writ  was  served,  judgment 
will  go  against  him  for  the  full  amount  so  found,  unless  the  amount 
exceed  the  amount  of  plaintiff's  judgment,  with  interest  and  costs, 
in  which  case  it  must  be  for  the  amount  of  such  judgment,  interest 
and  costs.6  If  it  is  found  that  he  has  or  had  effects  of  defendant  lia- 
ble to  execution,  the  decree  will  direct  a  delivery  of  so  much  of  them 
as  may  be  necessary  to  satisfy  the  execution  to  be  presented  by  the 
sheriff  or  constable  in  favor  of  the  plaintiff  against  the  defendant.7 
If  he  refuse  to  deliver  such  effects,  he  may,  on  motion  of  the  plaint- 
iff, be  cited  to  show  cause  at  the  next  term  of  the  court,  and  may 

!Scheuber  v.  Simmons,  2  Civ.  App.  672  (22  S.  W.  Rep.  72);  East  Line  R.  Co.  v. 
Terry,  50  T.  129;  Grace  v.  Koch,  1  App.  C.  C.,  §  1064;  Ellison  v.  Tuttle,  26  T.  283; 
Schneider  v.  Bullard,  1  App.  C.  C.,  §  1187;  Winslett  v.  Randle,  1  App.  C.  C., 
§  1194;  Waco  State  Bank  v.  Stephenson  Mfg.  Co.,  4  Civ.  App.  137  (23  S.  W.  Rep. 
234;. 

2  McRee  v.  Brown,  45  T.  503. 

»  Ellison  v.  Tuttle,  26  T.  283. 

4Moursund  v.  Priess,  84  T.  554  (19  S.  W.  Rep.  775);  Swearingen  v.  Wilson,  2 
Civ.  App.  157  (21  S.  W.  Rep.  74).  The  answer  of  a  corporation,  as  garnishee  in 
an  action,  stated  facts  showing  that  certain  shaves  of  corporate  stock  were 
community  property  of  defendant  and  his  wife,  and  defendant's  answer  denied 
this,  and  averred  that  the  stock  was  the  separate  property  of  his  wife;  it  was 
held  that  it  was  error  to  discharge  the  garnishee  on  defendant's  answer,  with- 
out hearing  evidence  in  support  thereof.  Waco  State  Bank  v.  Stephenson,  23 
S.  W.  Rep.  234  (4  Civ.  App.  137). 

s  Swearingen  v.  Wilson,  2  Civ.  App.  157  (21  S.  W.  Rep.  74). 

OR.  S.  239. 

"  R.  S.  2-10. 
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be  fined  as  for  a  contempt  and  imprisoned  until  he  shall  deliver 
such  effects.1  If  it  is  found  that  the  defendant  is  the  owner  of  shares 
in  an  incorporated  or  joint-stock  company  summoned  as  garnishee, 
the  statute  provides  for  a  sale  of  such  shares  on  execution.2 

Though  there  can  be  no  judgment  against  the  garnishee  unless 
there  be  a  judgment  against  the  defendant,  yet  if  the  court  had 
jurisdiction  of  the  person  of  the  defendant  and  of  the  subject-matter, 
the  garnishee  cannot  be  heard  to  question  the  conclusiveness  of  the 
judgment  in  the  proceedings  between  the  original  parties;  the  judg- 
ment against  the  garnishee  in  such  a  case  would  protect  him  in  any 
payment  he  might  make  under  it.3  A  garnishment  cannot  be  main- 
tained Avithout  a  judgment  against  the  debtor,  but  the  want  of  such 
judgment  must  be  pleaded  by  the  garnishee.4  If  judgment  in  the 
original  cause  is  rendered  in  favor  of  the  defendant,  and  the  plaint- 
iff appeals,  the  garnishment  should  be  continued  to  await  the  result 
of  the  appeal ;  it  is  error  in  such  case  to  discharge  the  garnishee.5 

A  garnishee  may  see  that  judgment  has  been  correctly  rendered 
against  the  defendant,  and  that,  when  paid,  it  will  protect  him 
against  any  subsequent  claim;  and  he  may  see  that  his  indebted- 
ness is  correctly  ascertained,  and  that  the  judgment  of  the  court  is 
rendered  according  to  law ;  but  he  cannot  be  allowed  to  defeat  the 
plaintiff's  action  on  grounds  which  the  defendant  did  not  assume,  or 
chose  to  waive.6  He  is  entitled  to  even7  defense  he  could  maintain 
against  the  defendant.7  It  is  his  duty  to  protect  himself  against 
being  compelled  to  pay  his  debt  twice,  and  the  plaintiff  will  not 
be  allowed  to  interfere  for  his  protection  against  other  creditors.8 

1  R.  S.  241. 

2  R.  S.  242. 

3  Sun  Mut,  Ins.  Co.  v.  Seeligson,  59  T.  3;  Schmidt  v.  Stern,  2  App.  C.  C.,  §  93; 
Edrington  v.  Allsbrook,  21  T.  186. 

4Bassett  v.  Hammond,  1  App.  C.  C.,  §  108;  Rowlett  v.  Lane,  43  T.  274. 
s  Thompson  v.  Burnham,  1  App.  C.  C.,  §  1058. 

6  Douglass  v.  Neil,  37  T.  528. 

7  Ellison  v.  Tuttle,  26  T.  283. 

8  Arthur  v.  Batte,  42  T.  159.     In  a  suit  against  a  firm  the  petition  alleged  that 
the  Christian  names  of  the  members  composing  it  were  unknown,  and  the  cita- 
tion followed  the  .petition.     The  return  on  the  citations  showed  service  on 
parties  having  the  same  surnames  given  in  the  petition  and  it  set  forth  their 
Christian  names.     Judgment  was  rendered  by  default.     It  is  presumed  that 
those  thus  served  were  the  members  of  the  defendant  firm.    The  judgment  was 
binding  on  those  served;  but  if  the  garnishee  was  properly  before  the  court,  he 
would  have  the  right  to  set  up  and  show  that  the  persons  cited  as  defendants 
were  not  in  fact  defendants,  and  not  those  to  whom  he  was  indebted.    Such  a 
judgment  "was  sufficient  basis  for  a  judgment  against  the  garnishee.     It  is  not 
only  the  right,  but  the  duty,  of  a  garnishee  to  resist  judgment  against  himself 
until  the  court  has  jurisdiction  over  him,  for  otherwise  his  payment  made  under 
a  judgment  against  him  without  jurisdiction  would  be  voluntary  and  would 
afford  no  protection.    Sun  Mut.  Ins.  Co.  v.  Seeligson,  59  T.  3, 
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Where  the  answer  of  the  garnishee  admits  an  indebtedness,  and  a 
third  party  intervenes  and  claims  the  debt  is  due  to  him,  and  the 
intervention  is  dismissed  on  exception,  the  garnishee,  in  order  to 
protect  himself,  should  amend  and  set  up  the  claim  of  the  inter- 
vener,  and  ask  the  court  to  compel  the  parties  to  interplead.  Fail- 
ing in  this,  he  could  not  appeal  from  the  order  dismissing  the  inter- 
vention.1 

When  the  proceedings,  including  a  judgment,  are  conducted  as 
part  of  the  suit  against  the  original  defendant,  against  whom  judg- 
ment has  already  been  rendered,  the  fact  that  the  judgment  was 
against  the  original  defendant  need  not  be  proved.  The  court  will 
take  notice  of  that  fact.2 

It  is  error  to  render  judgment  against  the  garnishee  for  a  sum 
in  excess  of  the  amount  due  at  the  date  of  his  answer;  and  espe- 
cially for  a  sum  which  is  contingent,  and  may  never  become  due. 
The  garnishment  binds  whatever  is  due  at  the  date  of  service  of 
the  writ,  and  whatever  is  owing  at  the  date  of  the  answer,  but 
nothing  more.3  So  where  a  garnishee  by  his  answer  disclosed  that 
at  the  time  of  service  of  the  writ  he  had  in  his  hands  for  sale  cer- 
tain city  bonds,  the  bonds  being  negotiable  instruments  and  not 
subject  to  garnishment,  the  rights  and  liabilities  of  the  parties  be- 
came fixed,  and  the  bonds  being  sold  after  the  answer  was  filed 
and  controverted  the  proceeds  of  the  sale  coming  into  the  hands  of 
the  garnishee  were  not  held  by  the  writ.  It  is  said  that  garnish- 
ment process  must  not  be  given  a  perpetual  force  against  the  deal- 
ings between  the  debtor  and  the  garnishee,  unless  the  statute  so 
exact ;  that  article  240,  in  providing  for  a  decree  against  the  gar- 
nishee when  effects  of  the  defendant  liable  to  execution  are  found 
in  his  hands,  evidently  defines  the  term  "  effects  "  as  used  in  pre- 
scribing the  rights  and  duties  created  by  the  service  of  the  writ.* 

A  judgment  in  garnishment  proceedings  does  not  affect  the  rights 
of  persons  not  parties  to  the  proceedings.  In  a  garnishment  pro- 
ceeding ancillary  to  a  pending  suit,  the  controlling  question  was 
whether  certain  shares  of  stock  in  a  private  corporation.were  the 
property  of  a  married  woman,  who  was  not  a  party  to  the  suit. 
The  answers  of  the  garnishee  stated  facts  which,  in  absence  of 
proof  to  the  contrary,  established  the  fact  that  the  property  be- 
longed to  the  community  estate  of  the  defendant  and  his  wife  and 
was  subject  to  a  judgment  against  him.  It  was  held,  however,  that 
the  wife  and  a  third  person  claiming  the  property  under  her  \vould 

i  Alamo  Ice  Co.  v.  Yancey,  66  T.  187  (18  S.  W.  Rep.  499). 
ZFarrar  v.  Bates,  55  T.  193. 

'Blankenship  v.  Moore,  4  App.  C.  C.,  §  145;  Grace  v.  Koch,  1  App.  C.  C..  §  1064; 
Schepflin  v.  Small,  4  Civ.  App.  493  (23  S.  W.  Rep.  432). 
*Obenchain  v.  Reeker,  1  App.  C.  C.,  §  970. 
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not  be  prejudiced  by  the  judgment  against  the  garnishee,  if  the 
stock  was  in  fact  the  wife's  separate  property.1 

§853.  Relief  against  judgment. 

After  the  adjournment  of  the  term  at  which  a  judgment  is  ren- 
dered against  a  garnishee,  he  cannot  have,  in  an  independent  pro- 
ceeding, an  injunction  to  prevent  the  enforcement  of  the  judgment, 
except  upon  facts  which  show  the  clearest  and  strongest  reasons  for 
the  interposition  of  a  court  of  equity.  It  is  not  sufficient  to  show 
that  injustice  has  been  done.  He  must  show  that  the  judgment  re- 
sulted from  no  negligence  on  his  part;  that  he  had  a  meritorious 
defense,  and  had  used  diligence,  and  was  prevented  from  making 
his  defense  by  the  fraud,  accident  or  acts  of  the  opposite  party, 
wholly  unaffected  by  any  fault  or  negligence  of  his  own.2  When  a 
judgment  has  been  rendered  against  a  garnishee  whose  answer  to 
the  writ  is  insufficient,  no  relief  against  the  judgment  can  be  granted 
when  the  failure  of  the  garnishee  to  make  a  proper  answer  resulted 
from  the  want  of  proper  care  and  diligence  either  of  himself  or  of 
those  employed  by  him  to  prepare  the  answer.  The  fact  that  a 
good  defense  to  the  proceeding  in  garnishment  existed  is  immate- 
rial, if  without  the  fault  of  the  opposing  party  it  was  not  presented 
in  proper  time  and  manner.3 

Garnishees  against  whom  judgment  has  been  rendered  upon  their 
answers  acknowledging  indebtedness  cannot  enjoin  such  judgment 
in  absence  of  fraud,  accident  or  mistake,  whereby  they  were  pre- 
vented from  making  a  proper  defense,  as  by  showing  that  the  debt 
had  been  assigned  by  the  defendant  prior  to  the  answer  in  the  gar- 
nishment proceedings.  If  garnishees  permitted  a  judgment  to  be 
rendered  against  them  when  it  ought  not  to  have  been,  the  fact 
that  the  judgment  may  not  relieve  them  from  liability  to  the  holder 
of  the  claim  by  assignment  not  a  party  to  the  proceedings  furnishes 
no  reason  why  the  plaintiffs  obtaining  judgment  upon  their  answer 
should  be  denied  the  benefit  of  such  judgment.  The  plaintiffs,  hav- 
ing judgment  against  the  garnishees  for  the  amount  acknowledged 
in  their  answer,  are  entitled  to  execution  and  to  have  it  enforced. 
Where  this  is  prevented  by  the  application  for  injunction,  which  is 
granted  upon  garnishees  depositing  the  money  in  court,  the  funds 
so  deposited  occupy  the  same  status  as  if  collected  by  the  sheriff  and 
by  him  deposited  in  court  upon  the  issuance  of  the  injunction.  There 
being  no  effort  to  set  the  judgment  aside,  nor  any  right  to  the  fund 
shown  adverse  to  plaintiffs,  upon  the  dissolution  of  the  injunction 
plaintiffs  would  be  entitled  to  the  money.4 

*  Waco  State  Bank  v.  Stephenson  Mfg.  Co.,  4  Civ.  App.  137  (23  S.  W.  Rep.  234). 

2  Nevins  v.  McKee,  61  T.  412. 

»  Melton  v.  Lewis,  74  T.  411  (12  S.  W.  Rep.  93). 

4  Goodman  v.  Henley,  80  T.  499  (16  a  W.  Kep.  432). 


852  GARNISHMENT.  [§§  854,  855. 

§  854.  Costs,  how  taxed;  compensation  of  garnishee;  attorneys' 
fees. 

Where  the  garnishee  is  discharged  upon  his  answer,  the  costs  of 
the  proceeding,  including  a  reasonable  compensation  to  the  gar- 
nishee, must  be  taxed  against  the  plaintiff.  Where  the  answer  of 
the  garnisbee  has  not  been  controverted,  and  the  garnishee  is  held 
thereon,  such  costs  shall  be  taxed  against  the  defendant  and  included 
in  the  execution  provided  for  by  the  statute.  Where  the  answer  is 
contested,  the  costs  abide  the  issue  of  such  contest.1 

The  statute  entitles  the  garnishee  to  reimbursement  for  such  sum 
of  money  as  he  was  required  to  expend  in  protecting  his  interest  in 
the  garnishment  proceedings ;  this  must  be  held  to  include  reason- 
able attorneys'  fees.  In  making  the  allowance  the  court  may  de- 
mand evidence  showing  what  amount  of  fees  had  been  paid  or 
contracted  for;  but  the  trial  judge  must  be  presumed  to  know  the 
•value  of  professional  services,  and  his  failure  to  require  evidence  on 
that  point  will  constitute  no  ground  for  a  reversal  of  the  judgment. 
The  plaintiff  has  the  right,  if  he  should  think  the  amount  allowed 
by  the  judge  too  large,  to  offer  evidence  that  a  less  amount  would 
be  reasonable.2  In  absence  of  testimony  showing  it  too  much,  an 
allowance  of  $40  will  not  be  reversed.3  If  garnishees  permit  costs 
to  accrue  subsequent  to  the  judgment  they  cannot  charge  the  funds 
in  their  hands  with  such  costs.4  Where  the  garnishee  by  his  answer 
becomes  a  litigant  instead  of  merely  disclosing  the  facts,  he  is  not 
entitled  to  an  attorney  fee  for  making  the  answer.5 

§  855.  Garnishee  discharged  from  liability  to  defendant. 

It  is  a  sufficient  answer  to  an}7  claim  of  the  defendant  against  the 
garnishee  founded  on  any  indebtedness  of  such  garnishee,  or  on  the 
possession  by  him  of  any  effects,  or  where  the  garnishee  is  an  in- 
corporated or  joint-stock  company  in  which  the  defendant  was  the 
owner  of  shares  of  stock  or  other  interest  therein,  for  the  garnishee 
to  show  that  his  indebtedness  was  paid,  or  the  effects  were  delivered, 
or  that  the  shares  of  stock  or  other  interest  in  the  company  were 
sold  under  the  judgment  of  the  court  in  accordance  with  the  pro- 
visions of  the  statute.6 

B.  recovered  a  judgment  in  the  county  court  against  S.  for  $50. 
G.  sued  B.  in  a  justice's  court  and  garnished  S.  and  obtained  a  judg- 

iR.  S.  253. 

2  Johnson  v.  Blanks,  68  T.  495  (4  S.  W.  Rep.  557). 

3  Willis  v.  Heath,  75  T.  124  (12  S.  W.  Rep.  971).    A  fee  of  $100  was  allowed  in 
Carter  v.  Bush,  79  T.  29  (15  S.  W.  Rep.  167).    In  Curtis  v.  Ford,  78  T.  262  (14  S.  W. 
Rep.  614),  the  garnishee  was  allowed  $250. 

<  Berry  v.  Davis,  77  T.  191  (13  S.  W.  Rep.  978). 

sMoursund  v.  Priess,  84  T.  554  (19  S.  W.  Rep.  775);  Llano  Imp.  &  F.  Co.  v.  Cas- 
tanola,  23  S.  W.  Rep.  1016. 
«R  S.  254. 
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ment  against  him  for  $32,  which  judgment  S.  paid  off,  and  brought 
suit  against  B.,  alleging  the  insolvency  of  B.,  and  asking  to  have 
the  $32  applied  as  a  credit  upon  the  judgment  obtained  by  B.  against 
him,  tendering  in  money  the  balance  due  on  the  judgment.  It  was 
held  that  the  payment  of  the  $32  was  made  in  pursuance  of  a  judg- 
ment of  a  court  of  competent  jurisdiction,  and  that  S.  in  paying  it 
was  not  a  volunteer  or  intermeddler,  and  was  clearly  entitled  to 
recover  the  amount  so  paid  from  B. ;  and  that,  as  B.  was  insolvent, 
S.'s  remedy  was  to  apply  to  the  county  court  to  have  the  amount 
credited  upon  the  judgment  in  that  court.1  But  the  payment  of  a 
judgment  against  the  garnishee  will  not  protect  him  if  the  judg- 
ment against  the  defendant  is  void.2 

When  a  garnishee  has  fully  answered  all  he  is  required  by  the 
statute  to  answer,  and  upon  such  answer  a  judgment  of  a  court  of 
competent  jurisdiction  has  been  rendered  against  him,  which  judg- 
ment he  has  paid,  he  is  entitled  to  have  the  amount  so  paid  cred- 
ited upon  his  debt  to  the  defendant.3  Although  the  judgment 
against  the  garnishee,  if  not  satisfied,  is  not  a  complete  defense  pro 
tanto  against  the  claim  of  the  original  creditor,  yet  it  may  be 
pleaded  to  protect  the  garnishee  from  paying  the  debt  twice.4  He 
is  entitled,  when  sued  by  his  creditor,  to  have  the  plaintiff  in  the 
original  suit  made  a  party,  and  to  have  such  a  judgment  as  will 
protect  him.5 

A  third  person,  not  a  party  to  the  proceeding,  is  not  affected  by 
a  judgment  against  the  garnishee.  But  the  judgment,  though  erro- 
neously rendered,  cannot  be  enjoined  at  the  suit  of  a  third  person 
claiming  the  fund.6 

The  reversal  of  the  judgment  against  the  defendant  annuls  the 

1  Slaughter  v.  Buck,  1  App.  C.  C..  §  105. 

2  Schmidt  v.  Stern,  2  App.  C.  C.,  §  93.    In  this  case  the  defendant  was  a  non- 
resident, and  the  judgment  was  entered  against  him  without  obtaining  juris- 
diction as  required  in  such  cases.     Before  paying  the  judgment  the  garnishee 
took  a  bond  of  indemnity  from  the  plaintiff,  and  in  a  suit  against  him  by  his 
creditor,  the  original  defendant,  the  latter  pleaded  this  bond,  and  made  the 
obligor  and  his  sureties  parties  to  the  suit.     It  was  held  that  the  judgment  in 
this  suit  should  have  been  in  favor  of  the  plaintiff,  and  in  favor  of  the  garnishee 
against  the  obligor  and  his  sureties,  for  the  amount  paid  on  the  garnishment 
judgment,  with  interest  and  costs. 

3  Lalonde  v.  Sun  Mut.  Ins.  Co.,  1  App.  C.  C.,  §  56. 

4  Farmer  v.  Simpson,  6  T.  303. 

5  Westmoreland  v.  Miller,  8  T.  168;  Dobbins  v.  Wybrants,  3  T.  457:  Iglehart  v. 
Moore,  21  T.  501.    The  judgment  against  the  garnishee  should  declare  that  it 
should  operate,  when  paid,  as  a  satisfaction  of  so  much  of  the  debt  due  from 
the  garnishee  to  the  defendant  in  the  garnishment.    Speak  v.  Kinsey,  17  T.  301. 
And  it  is  held  that  where  a  person  is  indebted  for  the  balance  of  the  considera- 
tion due  for  his  homestead,  a  mere  judgment  against  him  will  not  discharge 
the  indebtedness.    Houghton  v.  Marshall,  31  T.  196. 

SRotzein  v.  Cox,  22  T.  62. 
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judgment  against  the  garnishee.1  And  it  seems  that  where  the 
garnishee  is  sued  by  his  creditor,  and  judgment  is  obtained  against 
him.  on  the  ground  that  the  judgment  against  him  in  the  original 
suit  was  erroneous,  or  not  warranted,  the  plaintiff  in  such  original 
suit  being  joined  as  a  party,  such  judgment  will  annul  the  origi- 
nal judgment  against  the  garnishee  without  expressly  so  declaring. 
But  the  proper  practice  would  be  to  declare  in  the  judgment  that 
the  judgment  in  the  garnishment  suit  is  set  aside  and  annulled.2 

1  Hewlett  v.  Lane,  43  T.  274. 

2  Gamble  v.  Talbot,  2  App.  C.  C.,  §  732.    In  this  case  A.  was  indebted  and  in- 
solvent and  transferred  to  B.  a  stock  of  goods  in  part  payment  of  a  debt  due  to 
him.     B.  sold  the  goods  to  C.,  and  before  C.  paid  for  them  he  was  garnished  by 
D.,  a  creditor  of  A.,  and  judgment  was  rendered  against  him  on  the  ground,  it 
seems,  that  the  original  transfer  by  A.  was  fraudulent.     Afterwards  B.  sued  C. 
to  recover  the  price  of  the  goods,  D.  being  a  party,  and  recovered  a  judgment, 
notwithstanding  the  judgment  against  C.  as  garnishee. 
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§  856.  In  general. 

The  object  of  the  writ  of  sequestration  is  to  hold  the  property 
forthcoming  to  abide  the  decision  of  the  court  in  the  cause  in  which 
the  writ  issues.  During  the  pendency  of  the  suit  the  property  is 
in  the  custody  of  the  law.1  It  is  said  to  be  in  the  legal  custody  of 
the  party  by  whom  it  is  replevied,2  but  subject  to  seizure  under 
any  other  valid  writ.3  The  process  is  only  auxiliary,  and  does  not 
affect  the  judgment  on  the  merits  so  far  as  the  defendant  is  con- 
cerned, although  erroneously  issued  or  sustained.4 

The  mere  suing  out  of  the  writ  does  not  operate  a  transfer  of 
property.5  If  the  defendant  replevies  he  is  entitled  to  the  posses- 
sion as  against  the  plaintiff  until  the  suit  is  determined  or  the  writ 
or  bond  quashed,  and  can  maintain  suit  for  trespass  against  the 
plaintiff.6 

In  a  suit  to  foreclose  a  mortgage  the  plaintiff  must  rely  upon  his 
security  as  against  intervening  creditors;  the  levy  of  a  writ  of 
sequestration  confers  no  lien.7 


1  Wilkins  v.  Weller,  1  App.  C.  C.,  §  879;  Fowler  v.  Stonum,  6  T.  60. 

2  Fowler  v.  Stonum,  6  T.  60. 

SKrall  v.  Printing  Press  Co.,  79  T.  556  (15  S.  W.  Rep.  565). 
•"Cheatham  v.  Riddle,  8  T.  162;  Brown  Mfg.  Co.  v.  Watson,  3  App.  C.  C., 
Trammell  v.  Trammell,  20  T.  406. 
5Coates  v.  Elliott,  23  T.  606. 
OLinard  v.  Crossland,  10  T.  462. 
'  Peiser  v.  Peticolas,  50  T.  638. 
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§  857.  Jurisdiction. 

Jurisdiction  to  issue  writs  of  sequestration  is  vested  in  the  dis- 
trict and  county  courts  and  justices  of  the  peace,1  and  the  jurisdic- 
tion in  any  particular  case  must  be  determined  by  reference  to  the 
general  provisions  of  law  defining  the  jurisdiction  of  those  courts. 

Article  4864  of  the  Revised  Statutes,  defining  the  character  of 
action  in  which  the  writ  may  issue,  is  divided  into  seven  subdivis- 
ions. Under  subdivisions  1  (actions  by  married  women  for  divorce), 
6  (suits  to  foreclose  a  mortgage  or  enforce  a  lien  on  real  estate) 
and  7  (suits  to  try  title  to  real  property,  or  to  remove  a  cloud,  or 
to  foreclose  a  lien  on  real  property,  or  for  partition  of  real  prop- 
erty), the  jurisdiction  is  in  the  district  court  exclusively.2 

Under  subdivisions  2  (involving  the  title  or  possession  of  personal 
property)  and  3  (for  the  foreclosure  of  a  mortgage  or  the  enforce- 
ment of  a  lien  upon  personal  property),  the  jurisdiction  depends 
upon  the  amount  in  controversy.3 

Under  subdivisions  4  and  5,  if  the  action  involves  the  title  to  real 
property,  the  district  court  alone  has  jurisdiction;  if  only  the  right 
of  possession  is  involved,  it  seems  that  the .  suit  may  be  brought  in, 
the  county  court.4 

It  must  be  remembered  that  the  writ  is  merely  auxiliary  to  the 
suit;  the  plaintiff  may  institute  and  prosecute  to  judgment  any  of 
the  actions  specified  without  calling  for  the  writ;  and  where  the 
jurisdiction  depends  upon  the  amount  in  controversy  it  will  be  de- 
termined in  some  cases  by  the  amount  of  the  debt  sued  for,  and  in 
others  by  the  value  of  the  property,  where  the  title  or  possession  is 
involved.  Where  the  amount  in  controversy  determines  the  ques- 
tion of  jurisdiction,  the  county  court  has  jurisdiction  up  to  the 
value  of  $1,000,  exclusive  of  interest;5  the  statute  defining  the  ju- 
risdiction in  the  statutory  action  for  the  trial  of  the  right  of  prop- 
erty is  not  applicable." 

The  liens  contemplated  by  the  statute  are  such  as  are  created  by 
the  act  of  the  parties,  exist  before  the  suit  is  commenced  and  form 
the  basis  of  it,  and  not  such  as  are  created  by  the  levy  of  an  attach- 
ment or  execution.7 

§  858.  By  whom  issued,  and  for  what  causes. 
Judges  and  clerks  of  the  district  and  county  courts,  at  the  com- 
mencement or  during  the  progress  of  any  civil  suit,  before  final 

1 R.  S.  4864. 

2  Ante,  g§  103,  104,  111,  112. 
*Ante,  £§  103,  104,  107,  108,  109. 
*  Ante,  §111. 

5R.  S.  1154,  1155;  ante,  §  104. 

«  Morrow  v.  Short,  3  App.  C.  C.,  §  31;  ante,  §  113.  See,  also,  §  118,  ante,  on  the 
power  to  issue  writs. 

fHillebrand  v.  McMahan,  59  T.  400;  ante,  §  112,  and  not* 
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judgment,  have  power  to  issue  writs  of  sequestration,  returnable  to 
their  respective  courts,  in  the  following  cases : l 

1.  When  a  married  woman  sues  for  divorce,  and  makes  oath 
that  she  fears  her  husband  will  waste  her  separate  property,  or 
their  comrAon  property,  or  the  fruits  or  revenue  produced  by  either,. 
or  that  he  will  sell  or  otherwise  dispose  of  the  same  so  as  to  defraud 
her  of  her  just  rights,  or  remove  the  same  out  of  the  limits  of  the 
county  during  the  pendency  of  the  suit. 

2.  When  a  person  sues  for  the  title  or  possession  of  any  personal 
property  of  any  description,  and  makes  oath  that  he  fears  the  de- 
fendant or  person  in  possession  thereof  will  injure,  ill-treat,  waste 
or  destroy  such  property,  or  remove  the  same  out  of  the  limits  of 
the  county  during  the  pendency  of  the  suit.2 

3.  When  a  person  sues  for  the  foreclosure  of  a  mortgage  or  the 
enforcement  of  a  lien  upon  personal  property  of  any  description, 
and  makes  oath  that  he  fears  the  defendant  or  person  in  possession 
thereof  will  injure,  ill-treat,  waste  or  destroy  such  property,  or  re- 
move the  same  out  of  the  county  during  the  pendency  of  the  suit. 

4.  When  any  person  sues  for  the  title  or  possession  of  real  prop- 
erty, and  makes  oath  that  he  fears  the  defendant  or  person  in 
possession  thereof  will  make  use  of  his  possession  to  injure  such 
property,  or  waste  or  convert  to  his  own  use  the  fruits  or  revenue 
produced  by  the  same.3 

5.  When  any  person  sues  for  the  title  or  possession  of  any  prop- 

1  R.  S.  4864.    Provision  is  also  made  for  the  seizure  of  stock  by  the  inspector 
of  hides  and  animals.    The  writ  issues  upon  affidavit  by  the  inspector,  but  with- 
out bond.     R.  S.  5017,  5039. 

2  Where  the  vendor  has  the  right  to  stop  goods  in  transitu,  if  he  cannot  get 
possession  of  the  goods  otherwise,  sequestration  is  a -proper  remedy.     Allyn  v. 
Willis,  65  T.  65.    The  right  of  stoppage  in  transitu  depends  upon  a  lien  for  the 
price  of  the  property.     Craig  v.  Marx,  65  T.  649. 

The  plaintiff,  who  had  been  the  owner  of  personal  property,  received  from  de- 
fendant certain  notes  which  were  designated  in  a  contemporaneous  agreement 
as  having  been  executed  tor  the  rent  thereof.  The  agreement  specified  that  the 
property  was  leased  to  defendant,  and  that  plaintiff  might,  on  the  non-payment 
of  any  note  at  maturity,  enter  and  take  possession  of  the  property,  with  or  with- 
out notice ;  but  it  also  stipulated  that  if  all  the  notes  were  paid  at  maturity  the 
plaintiff  was  to  give  the  defendant  a  bill  of  sale  to  the  property  with  unin- 
cumbered  title.  Default  was  made  in  payment,  and  the  property  was  seques- 
tered by  the  plaintiff.  It  was  held  immaterial  whether  the  contemporaneous 
agreement  and  the  notes  should  be  construed  as  a  conditional  sale,  a  lease  or  a 
mortgage.  There  was  nothing  in  the  relief  sought  by  plaintiff  that  could  preju- 
dice the  rights  of  the  defendant;  and  a  decree  declaring  the  existence  of  a  lien 
on  the  property,  and  ordering  a  sale  to  satisfy  it,  afforded  no  ground  for  reversal. 
Abacock  v.  St.  Louis  Type  Foundry,  59  T.  514. 

3  Sequestration  may  issue  in  any  case  where  suit  is  brought  for  title  or  posses- 
sion of  real  property.     It  may  issue  in  trespass  to  try  title  against  a  tenant  to 
recover  possession  of  the  property  and  rent  due.     Lamb  v.  Beaumont  Temp. 
Hall  Co.,  2  Civ.  App.  289  (21  S.  W.  Rep.  713). 
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erty  from  which  he  has  been  ejected  by  force  or  violence,  and  makes 
oath  of  such  fact. 

6.  When  any  person  sues  for  the  foreclosure  of  a  mortgage  or 
the  enforcement  of  a  lien  on  real  estate,  and  makes  oath  that  he 
fears  the  defendant  or  person  in  possession  thereof  will  make  use 
of  such  possession  to  injure  such  property,  or  waste  or  convert  to 
his  own  use  the  timber,  rents,  fruits  or  revenue  thereof.1 

7.  When  any  person  sues  to  try  the  title  to  any  real  property,  or 
to  remove  cloud  upon  the  title  to  any  such  real  property,  or  to  fore- 
close a  lien  upon  any  such  real  property,  or  for  a  partition  of  real 
property,  and  makes  oath  that  the  defendant,  or  either  of  them  in 
the  event  there  be  more  than  one  defendant,  is  a  non-resident  of 
this  state. 

Sequestration  suits  may  be  commenced  and  the  process  maybe 
served  on  Sunday  or  on  any  legal  holiday.2 

§  859.  Affidavit,  requisites  of. 

The  writ  will  not  issue  in  any  cause  unless  the  applicant  file  an 
affidavit  in  writing,  as  follows: 

1.  That  he  is  the  owner  of  the  property  sued  for,  or  of  some  in- 
terest therein,  specifying  such  interest,  and  is  entitled  to  the  posses- 
sion thereof;  or, 

2.  If  the  suit  be  to  foreclose  a  mortgage  or  enforce  a  lien  upon 
the  property,  the  fact  of  the  existence  of  such  mortgage  or  lien,  and 
that  the  same  is  just  and  unsatisfied,  and  the  amount  of  the  same 
still  unsatisfied,  and  the  date  when  due. 

3.  The  property  to  be  sequestered  must  be  described  with  such 
certainty  that  it  may  be  identified  and  distinguished  from  property 
of  a  like  kind,  giving  the  value  of  each  article  of  the  property  and 
the  county  in  which  it  is  situated. 

4.  It  must  set  forth  one  or  more  of  the  causes  named  in  the  stat- 
ute entitling  the  party  to  the  writ.3 

The  county  in  which  the  property  is  situated  may  be  alleged 
either  in  the  original  or  in  a  supplemental  affidavit.4 

It  is  requisite  that  the  affidavit  definitely  state  the  value  of  each 
article  of  property  sought  to  be  sequestered.  An  alleged  sum 
"about  the  value"  is  insufficient.5  A  proceeding  to  recover  a  horse 
was  properly  quashed  where  the  affidavit  did  not  describe  the  horse 
so  as  to  identify  it,  nor  directly  allege  its  value,  nor  state  the  county 

1  When  the  statutory  remedy  by  sequestration  can  be  used  to  protect  personal 
property  pending  proceedings  to  foreclose  a  mortgage  thereon,  it  is  improper  to 
apply  for  an  injunction.  Hull  v.  Quest,  2  U.  C.  584. 

2R.  S.  1180. 

3  R.  S.  4865. 

*  R.  S.  4869. 

*  Morgan  v.  Turner,  4  Civ.  App.  192  (23  S.  W.  Rep.  562). 
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in  which  it  was  to  be  found.1  The  affidavit  is  not  invalid  because 
not  stating  who  were  the  defendants,  or  who  had  possession  of  the 
property  sought  to  be  sequestered,  these  facts  appearing  in  the  peti- 
tion.2 

§  860.  The  petition. 

In  suits  in  the  district  or  county  court  a  petition  must  be  filed  as 
in  other  cases  before  the  writ  issues.3 

The  affidavit  is  so  far  a  part  of  the  petition  as  to  allow,  on  gen- 
eral demurrer,  a  reference  to  it  when  the  facts  stated  in  it  have 
reference  to  the  allegations  in  regard  to  the  same  facts  in  the  peti- 
tion.4 Where  the  proceeding  is  duly  instituted,  a  supplemental  pe- 
tition, suggesting  the  removal  of  the  property  to  a  county  other 
than  the  one  in  which  the  property  was  originally  located,  must  be 
verified.5 

8  861.  Sequestration  bond. 

Before  the  writ  issues  the  applicant  must  file  with  the  judge  or 
clerk  a  bond,  payable  to  the  defendant,  for  a  sum  of  money  not  less 
than  double  the  value  of  the  property  to  be  sequestered,  as  stated 
in  the  affidavit,  with  two  or  more  good  and  sufficient  sureties,  to 
be  approved  by  the  judge  or  clerk,  conditioned  that  the  plaintiff,  or 
person  suing  out  the  writ,  will  pay  to  the  defendant  all  such  dam- 
ages as  may  be  awarded  against  him,  and  all  costs,  in  case  it  shall 
be  decided  that  the  sequestration  was  wrongfully  issued.6 

The  bond  is  not  required  to  be  under  seal  or  scroll.7  A  bond  for 
an  amount  less  than  double  the  value  of  the  property  is  void,  and 
the  proceedings  ought  to  be  quashed.8  A  bond  which  fails  prop- 
erly to  describe  the  parties  to  the  suit  or  the  suit  in  which  the  writ 

1  Huckins  v.  Leitner,  4  App.  C.  C.,  §  16. 

2  Watts  v.  Overstreet,  78  T.  571  (14  S.  W.  Rep.  704).     A  petition  properly  sworn 
to,  in  which  a  writ  of  sequestration  was  prayed  for,  described  the  property  to 
be  sequestered  as  saw  logs,  in  the  defendant's  possession,  in  the  county  where 
the  suit  was  brought,  "  each  marked  cross  within  a  circle  on  the  end  of  the  log, 
averaging  from  fourteen  to  thirty  feet  in  length  and  from  one  foot  to  thirty 
inches  in  diameter,  and  containing  in  the  aggregate  about  four  hundred  and 
sixty-five  thousand  seven  hundred  and  fifty  feet  by  measurement."    The  value 
of  each  log  was  stated.     The  property  was  described  with  sufficient  certainty, 
there  being  nothing  in  the  pleadings  of  either  party  showing  that  there  was  any 
other  property  than  that  seized  which  answered  the  description  given.     Boykin 
v.  Rosenfield,  69  T.  115  (9  S.  W.  Rep.  318). 

Where  the  clerk  oihits  his  certificate,  it  may  be  supplied  after  a  motion  to 
quash.  May  v.  Ferrill,  22  T.  340. 

3  R.  S.  4866. 

4  Johnson  v.  Bowling,  1  App.  C.  C.,  §  1092. 
*  Bemis  v.  Wells,  31  S.  W.  Rep.  827. 

«  R.  S.  4867. 

7  Tompkins  v.  Toland,  46  T.  584. 

8  Flynn  v.  Lynch,  1  App.  C.  C.,  §  787. 
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issued  is  fatally  defective.  The  remedies  afforded  by  sequestration 
and  attachment  are  equally  stringent,  and  they  should  be  alike 
strictly  construed.1  "When  sequestration  is  sought  against  several 
who  are  jointly  sued,  it  is  not  necessary  that  the  plaintiff  should 
execute  bond  separately  to  each  defendant.2 

A  motion  to  quash  the  bond  must  point  out  the  defects.3  As  a 
sequestration  bond  is  also  a  bond  for  costs,  there  could  be  no  error 
in  rendering  judgment  against  the  sureties  on  the  sequestration 
bond  for  the  costs  of  the  suit  where  there  is  judgment  against  the 
party  suing  out  the  sequestration.* 

§  862.  "Writ  may  issue  on  claim  not  due. 

When  any  person  has  a  mortgage  or  lien  upon  personal  property 
of  any  description,  and  makes  affidavit  and  gives  bond  as  required 
by  law,  the  writ  of  sequestration  may  issue,  although  the  right  of 
action  upon  such  mortgage  or  lien  has  not  accrued ;  and  the  same 
proceeding  may  be  had  thereon  as  in  other  cases  of  sequestration, 
except  that  no  final  judgment  shall  be  rendered  against  the  defend- 
ant until  the  right  of  action  on  such  mortgage  or  lien  shall  have 
accrued.5 

Where  the  suit  is  based  upon  a  contract,  part  not  due  at  the  in- 
stitution of  the  suit,  and  the  contract  is  fully  set  out  in  the  petition, 
and  from  its  terms  it  appears  that  all  is  due  before  the  trial,  it 
would  seem  that  the  petition  would  be  sufficient  to  support  a  judg- 
ment for  the  entire  amount;  yet  it  is  the  better  practice  to  amend, 
alleging  such  maturity.6  Where  the  writ  of  sequestration  was 
quashed,  and  the  action  was  upon  a  promissory  note  that  had  not 
matured,  though  default  had  been  made  in  the  payment  of  interest, 
required  by  its  terms  to  be  paid  before  maturity  of  the  note,  it  was. 
proper  to  dismiss  the  case  for  want  of  jurisdiction.7 

§  863.  The  writ  and  its  requisites. 

The  writ  of  sequestration  may  be  directed  to  the  sheriff  or  any 
constable  of  any  county  wherein  the  property  is  alleged  to  be  sit- 
uated, which  allegation  may  be  made  either  in  the  original  or  in  a 
supplemental  affidavit.  It  commands  the  sheriff  or  any  constable 
to  take  into  his  possession  the  property,  describing  the  same  as  it 
is  described  in  the  affidavit,  if  to  be  found  in  the  county,  and  keep 

1  Rohrbough  v.  Leopold,  68  T.  254  (4  S.  W.  Rep.  460). 

2  Boykin  v.  Rosenfteld,  69  T.  115  (9  S.  W.  Rep.  318). 

3  Burnett  v.  Whaley,  2  U.  C.  487. 

*  Windus  v.  James,  19  S.  W.  Rep.  873. 
6R.  S.  4868. 

,   6  Morgan  v.  Turner,  4  Civ.  App.  192  (23  S.  W.  Rep.  284). 
'Woessner  v.  Fly,  63  T.  198. 
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the  same  subject  to  the  future  order  of  the  judge  or  court  who  is- 
sued the  writ,  unless  the  same  is  replevied  according  to  law.1 

The  object  of  the  statute,  in  requiring  the  writ  to  describe  the 
property  to  be  sequestered  as  it  is  described  in  the  petition,  is  to 
prevent  the  officer  from  trespassing  on  property  of  the  defendant. 
If  the  writ  as  issued  would  authorize  the  sheriff  to  seize  property 
of  the  defendant  other  than  that  described  in  the  petition,  the  vari- 
ance is  fatal.2  Where  husband  and  wife  sued,  and  the  petition  de- 
scribed the  property  as  the  separate  property  of  the  wife  and  the 
writ  described  it  as  the  property  of  the  plaintiffs,  the  writ  was 
properly  quashed.3  The  writ  is  not  required  to  state  the  amount 
of  the  debt,  and  a  variance  in  this  particular  from  the  amount 
stated  in  the  petition  is  not  material.4 

Property  seized  should,  unless  replevied,  be  held  by  the  officer 
until  otherwise  disposed  of  by  order  of  court,  although  the  pro- 
ceeding may  have  been  quashed.5 

g  864.  Custody  and  care  of  property;  compensation  of  officer;  costs. 

The  officer  executing  a  writ  of  sequestration,  while  he  retains 
custody  of  the  property  sequestered,  must  take  care  of  and  manage 
the  same  in  a  prudent  manner,  and  if  he  confide  it  to  the  custody 
of  other  persons  he  will  be  responsible  for  their  acts  in  regard 
thereto;  and  is  responsible  to  the  party  injured  for  any  neglect  or 
mismanagement  by  himself  or  by  those  to  whom  he  has  confided 
the  custody  or  management  of  the  property.  The  officer  retaining 
custody  of  property  is  entitled  to  receive  a  just  compensation  and 
all  reasonable  charges  therefor,  to  be  determined  by  the  judge  from 
whose  court  the  writ  issued,  to  be  taxed  in  the  bill  of  costs  a,gainst 
the  party  cast  in  the  suit,  and  collected  in  the  same  manner  as  the 
other  .costs  in  the  case.  If  the  officer  be  compelled  to  expend  any 
sum  of  money  in  the  security,  management  or  care  of  the  property, 
he  may  retain  possession  of  the  property  until  the  money  be  re- 
funded by  the  party  offering  to  replevy  the  property,  his  agent  or 
attorney.6 

*  R.  S.  4869. 

2  Woessner  v.  Fly,  63  T.  198.    When  in  the  petition  the  property  was  described 
as  "sixteen  hundred  and  forty-six  head  of  sheep,  known  as  the  Du  Bose  sheep," 
and  the  writ  which  issued  thereon  required  the  seizure  of  the  Du  Bose  flock  of 
sheep,  computed  to  number  twenty-four  hundred  head,  it  was  held  that  the 
variance  was  fatal. 

3  Porter  v.  Miller,  7  T.  468.    It  is  held  in  this  case  that  the  writ  is  amendable 
so  as  to  cure  a  variance  between  it  and  the  petition,  even  after  an  order  quash- 
ing the  proceedings  on  account  of  the  defect.    If  the  bond  should  follow  the 
mistake  in  the  writ,  it  is  said  there  might  be  more  difficulty.     The  officer's  re- 
turn is  amendable  at  any  time  at  the  same  term. 

4  Watts  v.  Overstreet,  78  T.  571  (14  S.  W.  Kep.  704). 
8  Thompson  v.  Graves,  4  App.  C.  C.,  §  7. 

6R.  S.  4870-4872.    It  seems  that  under  article  4870  the  officer  may  take  a  valid 
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§  865.  Levy  of  the  writ. 

The  officer  is  commanded  to  take  the  property  into  his  possession 
and  hold  it  subject  to  the  future  order  of  the  court,  unless  it  be  re- 
plevied.1  What  is  known  as  a  range  levy  is  not  applicable  to  the 
execution  of  a  writ  of  sequestration.  Under  such  writ  the  property 
should  be  taken  into  actual  possession  by  the  officer,  so  that  it  may 
be  actually  delivered  by  him  when  it  is  replevied  to  the  party  who 
executes  such  bond.2 

§  866.  Defendant  may  replevy. 

The  defendant  may  retain  possession  of  the  property  by  deliver- 
ing to  the  officer  executing  the  writ  his  bond,  payable  to  the  plaint- 
iff, with  two  or  more  good  and  sufficient  sureties,  to  be  approved 
by  the  officer,  for  an  amount  of  money  not  less  than  double  the 
value  of  the  property  to  be  replevied.3 

A  statutory  bond  on  which  summary  judgment  may  be  taken 
without  notice  to  the  sureties  must,  to  be  valid,  substantially  con- 
form to  the  statute.  The  right  to  give  a  replevy  bond  is  limited  to 
the  parties  to  the  suit.  If  the  landlord  can  execute  a  bond  for  his 
tenant  in  possession  who  is  sued,  he  can  do  so  only  with  the  consent 
of  the  tenant,  and  after  he  has  in  some  proper  mode  been  entered 
on  the  record  as  a  party  to  the  proceeding  in  which  the  bond  is 
given:4  Where  cattle  were  levied  upon  while  in  the  possession  of 
one  not  a  defendant  in  the  suit,  a  bond  executed  by  such  person 
conditioned  that  the  defendant  or  some  other  person  would  return 
the  cattle,  etc.,  was  invalid ;  a  summary  judgment  on  such  a  bond 
is  not  authorized.5 

§  867.  Condition  of  defendant's  replevy  bond. 

If  the  property  be  personal  property  the  condition  of  the  bond 
must  be  that  the  defendant  will  not  remove  the  same  out  of  the 
county,  or  that  he  will  not  waste,  ill-treat,  injure,  destroy,  sell  or 
dispose  of  it,  according  to  the  plaintiff's  affidavit,  and  that  he  will 
have  such  property,  with  the  value  of  the  fruits,  hire  or  revenue 

forthcoming  bond  from  a  party  in  possession  of  the  property  other  than  the  de- 
fendant in  the  suit;  the  bond  may  be  made  to  the  plaintiff  and  he  may  sue  upon 
it.  The  sheriff  in  taking  such  bonds  confides  the  custody  of  the  property  to  the 
obligor.  Pait  v.  McCutcheon,  43  T.  291.  On  a  subsequent  rehearing  the  bond 
in  question  was  held  valid  as  a  replevy  bond. 

1  R.  S.  4869. 

2  Elliott  v.  Long,  77  T.  467  (14  S.  W.  Rep.  145).     The  levy  of  an  execution  on 
animals  running  at  large  on  the  range  is  directed  by  article  2350,  Revised  Stat- 
utes.    It  is  made  by  giving  the  number  and  a  description  of  the  animals  levied 
upon  and  giving  notice  of  the  levy  to  the  owner,  his  herder  or  agent. 

3R.  S.  4873. 

*  Haile  v.  Oliver,  52  T.  443. 

5  Lang  v.  Dougherty,  74  T.  226  (12  S.  W.  Rep.  29). 
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thereof,  forthcoming  to  abide  the'  decision  of  the  court,  or  that  he 
will  pay  the  value  thereof  and  of  the  fruits,  hire  or  revenue  of  the 
same,  in  case  he  shall  be  condemned  so  to  do. 

If  the  property  be  real  estate  the  condition  of  the  bond  must  be 
that  the  defendant  will  not  injure  the  property,  and  that  he  will 
pay  the  value  of  the  rents  of  the  same  in  case  he  shall  be  condemned 
so  to  do.1 

In  suits  for  the  enforcement  of  a  mortgage  or  lien  upon  property 
the  defendant,  should  he  replevy,  is  not  required  to  account  for  the 
fruits,  hire,  revenue  or  rent  of  the  property,  but  this  exemption 
does  not  apply  to  the  plaintiff.2 

When  both  real  and  personal  property  is  levied  upon,  the  bond 
must  be  conditioned  so  as  to  cover  both  species  of  property.  A 
bond  containing  the  condition  applicable  to  personal  property  only 
is  invalid.3 

§868.  Judgment  on  replevy  bond;  return  of  property;  execution; 
liability  of  sureties. 

The  bond  must  be  returned  with  the  writ  to  the  court  from 
which  the  writ  issued,  and  in  case  the  suit  is  decided  against  the 
defendant  final  judgment  will  be  entered  against  all  the  obligors,, 
jointly  and  severally,  for  the  value  of  the  property  replevied,  and 
the  value  of  the  fruits,  hire,  revenue  or  rent  thereof  as  the  case 
may  be.* 

i  R.  S.  4874,  4875. 

2R.  S.  4882. 

3  Haile  v.  Oliver,  52  T.  443.  The  statute  seems  to  contemplate  that  the  nega- 
tive condition  or  conditions  in  the  bond  shall  be  only  that  the  defendant  will 
not  do  the  particular  act  which  by  the  affidavit  the  plaintiff  fears  the  defend- 
ant will  do.  In  the  affidavit  plaintiff  alleged  fear  that  the  defendants  would 
injure  the  property.  The  bond  was  conditioned  that  defendants  would  not  do 
this,  and  further  that  they  would  not  remove  the  property  from  the  county.  Such 
bond  would  be  more  onerous  than  required  by  the  statute  but  for  the  provisions 
in  articles  4877-4879,  Revised  Statutes,  by  which  parties  may  relieve  themselves 
from  liability  by  returning  the  property  uninjured  to  the  sheriff  within  ten  days 
after  the  rendition  of  the  judgment.  This  release  would  equally  apply  to  both 
conditions  in  the  bond.  Krall  v.  Campbell  Printing  Press  Co.,  79  T.  556  (15  S.  W. 
Rep.  565). 

4R.  S.  4876;  Hale  v.  Terrell,  3  App.  C.  C.,  §  456.  A  person  by  becoming  a 
surety  on  a  replevin  bond  becomes  a  part y  to  the  suit,  and  is  liable  to  have  costs 
adjudged  against  him.  The  judgment  is  properly  rendered  for  the  value  of  the 
property  and  its  hire,  etc.,  without  any  alternative  provision  for  a  satisfaction 
of  the  judgment  by  a  return  of  the  property.  Mills  v.  Hackett.  65  T.  580. 

When  property  sequestered  has  been  replevied.  the  sureties  on  the  replevy 
bond  are  bound  by  a  judgment  entered  on  an  agreement  filed  in  the  cause  by 
their  principal,  that  the  debt  "is  just."  and  that  judgment  be  entered  for  the 
specified  value  of  the  property  sequestered.  Such  sureties  not  being  parties  to 
the  suit  cannot,  by  seeking  to  make  themselves  parties  defendant,  prevent  judg- 
ment being  rendered  on  such  an  agreement,  unless  they  allege  that  the  agree- 


864  SEQCESTEATION.  [§  868. 

The  defendant  has  the  right,  at  any  time  within  ten  days  after 
the  rendition  of  the  judgment,  to  deliver  to  the  sheriff  or  constable 
of  the  court  in  which  the  judgment  is  rendered,  the  property,  or 
any  portion  thereof,  which  he  has  bound  himself  to  have  forthcom- 
ing to  abide  the  decision  of  the  court,  and  the  sheriff  or  constable 
to  whom  such  possession  is  tendered  must  receive  such  property,  if 
it  has  not  been  injured  or  damaged  since  the  replevy,  and  receipt 
to  the  defendant  therefor,  and  must  immediately  deliver  it  to  the 
plaintiff.  The  defendant  shall,  upon  filing  with  the  papers  in  the 
cause  the  receipt  of  the  sheriff  or  constable,  be  credited  by  the  clerk, 
upon  the  judgment,  with  the  value  of  the  property  returned.1 

If  the  property  tendered  back  by  the  defendant  has  been  injured 
or  damaged  while  in  his  possession  under  the  bond,  the  sheriff  or 
constable  to  whom  it  is  tendered  \vill  not  receive  it  unless  the  de- 
fendant at  the  same  time  tenders  the  reasonable  amount  of  such 
injury  or  damage,  to  be  judged  of  by  the  sheriff  or  constable.  If  the 
property  be  not  returned,  and  received  as  provided,  execution  will 
issue  upon  the  judgment  for  the  amount  due  thereon,  as  in  other 
cases.2 

Where  there  was  no  actual  delivery  of  a  stated  number  of  cattle 

ment  that  the  debt  "is  just"  was  untrue,  or  that  their  principal  has  some  legal 
or  equitable  defense  to  the  action,  a  failure  to  present  which  will  operate  in- 
justice to  them.  Siddall  v.  Goggan,  68  T.  708  (5  S.  W.  Rep.  668). 

It  is  held  that  the  verdict  should  find  the  value  of  the  various  items  of  the 
property  replevied,  as  the  defendant  has  the  right,  by  the  statute,  to  return  the 
whole  property  in  satisfaction  of  the  judgment,  or  a  part  of  it  in  satisfaction 
pro  tanto.  Cook  v.  Halsell,  65  T.  1,  citing  Hoeser  v.  Kraeka,  29  T.  450,  and 
Blakely  v.  Duncan,  4  T.  185. 

The  dismissal  of  a  sequestration  suit  as  to  one  ef  the  sureties  on  the  defend- 
ant's replevy  bond,  who  has  died  pending  the  suit,  and  whose  estate  is  insolvent, 
will  not  vitiate  the  judgment  in  favor  of  plaintiff.  The  court  would  have  no 
power  to  release  the  deceased  surety's  estate  from  responsibility,  and  a  dis- 
missal of  the  suit  as  to  him  would  not  operate  as  such  release.  Mills  v.  Hackett, 
65  T.  580. 

1  R.  S.  4877.     There  seems  to  be  a  conflict  of  authority  as  to  whether  the  sure- 
ties may  return  the  property  and  absolve  themselves  from  liability.     In  Sid- 
dall v.  Grogan,  68  T.  708  (5  S.  W.  Rep.  668),  it  is  said  that  they  may.     In  Krall 
v.  Printing  Press  Co.,  79  T.  556  (15  S.  W.  Rep.  565),  the  court  say:  "The  statute 
gives  a  defendant  the  right  to  return  property  replevied,  but  it  does  not,  in  terms, 
confer  on  sureties  the  right  to  have  it  returned;  and  in  the  absence  of  a  law 
thus  providing,  or  of  some  contract  between  principal  and  surety  securing 
such  a  right,  it  is  not  seen  on  what  ground  the  latter  can  claim  it.    If  the 
creditor  has  a  lien  on  the  property  replevied,  as  in  this  case,  the  sureties,  on 
payment  of  the  debt  to  the  extent  of  the  value  of  the  property,  would  be  en- 
titled to  be  subrogated  to  the  creditor's  rights  and  might  have  it  sold  under 
process  for  their  reimbursement." 

2  R.  S.  4878,  4879.    The  fact  that  the  sheriff  has  possession  of  personal  prop- 
erty replevied  and  subsequently  seized  under  a  second  writ  furnishes  no  rea- 
son why  the  sheriff  should  not  receive  it,  if  it  be  in  proper  condition  and  he  be 
required  by  the  principals  on  the  bond  to  do  so  in  proper  time.     Thus  would 
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replevied,  the  party  replevy  ing  would  only  be  liable  for  such  cattle 
as  he  actually  obtained  possession  of.1 

§  869.  Plaintiff  may  replevy;  the  bond  and  proceedings  thereon. 

When  the  defendant  fails  to  replevy  the  property  within  ten  days 
after  the  levy  of  the  writ,  if  such  defendant,  his  agent  or  attorney, 
Is  present  in  the  county,  or  within  twenty  days  if  absent  from,  the 
count}7"  at  the  time  of  the  levy,  the  officer  having  the  property  in 
possession  may  deliver  it  to  the  plaintiff  upon  his  giving  bond,  pay- 
able to  the  defendant,  in  a  sum  of  money  not  less  than  double  the 
value  of  the  property,  with  two  or  more  good  and  sufficient  sureties, 
to  be  approved  by  the  officer,  conditioned  for  the  forthcoming  of 
'the  property,  together  with  the  fruits,  hire,  revenue  and  rent  of  the 
.same,  to  abide  the  decision  of  the  court.  The  bond  must  be  returned 
with  the  writ,  and  in  case  the  suit  is  decided  against  the  plaintiff, 
-linal  judgment  will  be  entered  against  all  the  obligors,  jointly  and 
severally,  for  the  value  of  the  property  replevied,  and  for  the  value 
•of  the  fruits,  hire,  revenue  or  rent  thereof,  as  the  case  may  be.  The 
«ame  rules  Avhich  govern  the  discharge  or  enforcement  of  a  judg- 
ment against  the  obligors  in  the  defendant's  replevy  bond  are  ap- 
plicable to  and  govern  in  case  of  a  judgment  on  plaintiff's  bond. 
Plaintiff  must  account  for  the  fruits,  hire,  revenue  or  rent  of  the 
property  in  suits  for  the  enforcement  of  a  mortgage  or  lien.2 

The  liability  of  the  sureties  on  plaintiff's  replevy  bond  does  not 
;arise  from  the  wrongful  issuance  of  the  writ  and  the  detention  of 
the  property  by  the  officer  executing  the  writ,  but  rests  upon  the 
failure  of  the  plaintiff,  who  has  obtained  possession  under  the  re- 
plevy bond,  to  restore  the  property  free  from  injury  and  pay  the 
rents  of  the  same  in  case  he  shall  be  condemned  so  to  do.  When, 
Tuy  giving  sequestration  and  replevy  bonds,  the  plaintiff  in  trespass 
to  try  title  obtains  possession  of  the  premises,  and  then  dismisses 
his  action,  but  refuses  to  redeliver  the  possession,  the  defendant 

the  sureties  be  relieved.    Krall  v.  Printing  Press  Co.,  79  T.  556  (15  S.  W.  Rep. 
565).  -i 

Where  land  is  seized  under  a  writ  of  sequestration,  and  defendant  replevies, 
and  gives  a  bond  conditioned  to  pay  rents  if  he  shall  be  condemned  so  to  do,  if 
plaintiff  voluntarily  dismisses  his  suit  he  cannot  sue  on  the  bond,  and,  by  prov- 
ing his  right  to  the  land,  recover  the  rents.  Bullock  v.  Traweek,  20  S.  W.  Rep. 
724. 

The  value  of  sequestered  property  condemned  to  sale  is  the  value  at  the  time 
of  trial.  The  amount  is  not  limited  by  the  affidavit  made  to  procure  the  writ. 
Watts  v.  Overstreet,  78  T.  571  (14  S.  W.  Rep.  704). 

i  Elliott  v.  Long,  77  T.  467  (14  S.  W.  Rep.  145).  The  allowance  of  one  dollar 
per  day  for  the  hire  of  a  mule  and  fifty  cents  per  day  for  the  hire  of  a  wagon, 
for  a  period  of  four  hundred  and  sixty-three  days,  was  held  unreasonable* 
Flynn  v.  Lynch,  1  App.  C.  C.,  §  787;  Hudson  v.  Wilkinson,  45  T.  444. 

2R.S.  4880-4882. 
55 
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may,  in  one  suit,  recover  on  both  bonds,  joining  as  parties  defend- 
ant the  separate  sets  of  sureties  on  the  two  bonds.1 

§  87O.  Sale  of  property. 

After  the  expiration  of  ten  days  from  the  levy  of  a  writ  of  se- 
questration, if  the  defendant  has  failed  to  replevy,  and  the  plaintiff 
or  defendant  shall  make  affidavit  in  writing  that  the  property 
levied  upon,  or  any  portion  thereof,  is  likely  to  be  wasted,  de- 
stroyed or  greatly  depreciated  in  value  by  keeping,  and  the  officer 
having  possession  of  the  property  shall  certify  to  the  truth  of  such 
affidavit,  it  is  made  the  duty  of  the  judge,  upon  the  presentation  of 
such  affidavit  and  certificate,  either  in  term  time  or  in  vacation,  to 
order  the  sale  of  the  property,  or  so  much  thereof  as  is  likely  to  be 
so  wasted,  destroyed  or  depreciated  in  value  by  keeping.  Either 
party  may  replevy  the  property  at  any  time  before  such  sale. 

The  judge  issues  an  order  directed  to  the  officer  having  the  prop- 
erty in  possession,  commanding  him  to  sell  the  property  in  the 
same  manner  as  under  execution.  The  officer  making  the  sale  must, 
within  five  days  thereafter,  return  the  order  of  sale,  with  his  pro- 
ceedings thereon,  and  at  the  time  of  making  such  return  must  pay 
over  to  the  clerk  the  proceeds  of  the  sale.2 

§  871.  Sale  of  property  where  the  debt  is  not  due;  bond  of  purchaser. 

If  the  suit  in  which  the  sequestration  issued  be  for  a  debt  or  de- 
mand not  yet  due,  and  the  property  sequestered  be  likely  to  be 
wasted,  destroyed  or  greatly  depreciated  in  value  by  keeping,  the 
judge  may,  under  the  above  regulations,  order  it  to  be  sold,  giving 
a  credit  on  the  sale  until  such  debt  or  demand  becomes  due.  The 
purchaser  must  execute  his  bond,  with  two  or  more  good  and  suf- 
ficient sureties,  to  be  approved  by  the  officer  making  the  sale,  and 
payable  to  such  officer,  in  a  sum  not  less  than  double  the  amount 
of  the  purchase-money,  conditioned  that  the  purchaser  shall  pay 
the  purchase-money  at  the  expiration  of  the  time  given. 

The  bond  must  be  returned  by  the  officer  to  the  clerk  from  whose- 
court  the  order  of  sale  issued,  with  such  order,  and  must  be  filed 
among  the  papers  in  the  cause ;  and  in  case  the  purchaser  does  not 
pay  the  purchase-money  at  the  expiration  of  the  time  given,  judg- 
ment will  be  rendered  against  all  the  obligors  for  the  amount  of  the 
purchase-money,  interest  thereon,  and  all  costs  incurred  in  the  en- 
forcement and  collection  of  the  same,  and  execution  may  issue 
thereon  in  the  name  of  the  plaintiff  in  the  suit,  as  in  other  cases. 
The  money,  when  collected,  must  be  paid  to  the  clerk,  to  abide  th& 
final  decision  of  the  cause.3 

iFinegan  v.  Read,  8  Civ.  App.  83  (27  S.  W.  Rep.  261). 

2R.S.  4883-4885. 
»  R.  S.  4886-4888. 
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§  872.  Action  for  damages. 

Where  the  writ  is  wrongfully  sued  out  the  defendant  may  recon- 
vene for  damages  or  may  sue  on  the  bond.1  The  plaintiff,  who,  by 
his  conduct,  ratifies  the  conduct  of  a  sheriff  who  has  abused  the 
process  of  the  court  by  the  oppressive  and  harsh  manner  in  which 
he  executed  it,  so  that  injury  thereby  resulted  to  the  defendant,  is 
responsible  therefor.2 

Writs  of  sequestration  and  of  attachment  are  regarded  as  stand- 
ing on  a  similar  footing  in  regard  to  the  rights  of  the  defendant  to 
recover  damages  where  the  suing  out  is  wrongful ;  to  the  extent  at 
least  to  authorize  a  reference  to  precedents  in  attachment  cases,  i 
The  fact  that  a  plaintiff,  who  has  caused  goods  to  be  seized  under 
a  writ  of  sequestration,  has  established  his  debt  and  the  validity  of 
a  written  lien,  by  which  he  was  authorized  to  take  possession  of  and 
sell  the  mortgaged  goods  in  the  event  his  debt  was  not  paid,  does 
not  preclude  the  defendant  from  showing  that  the  suing  out  of  the 
writ  was  wrongful,  by  negativing,  on  the  trial,  the  grounds  on 
which  it  was  based ;  but  it  is  incumbent  on  defendant  to  make  out 
by  evidence  a  prima  facie  case  that  the  suing  out  of  the  writ  was 
wrongful  before  the  plaintiff  can  be  required  to  disprove  it.3 

An  action  will  lie  for  damage  to  the  property  of  an  estate  by  its 
wrongful  seizure  under  sequestration.4 

Where  a  writ  is  sued  out  before  a  justice  of  the  peace,  in  a  case 
over  which  the  justice  has  no  jurisdiction,  the  fact  that  the  defend- 
ant fails  to  appeal,  and  that  the  judgment  against  him  stands  in  full 
force,  does  not  estop  him  from  suing  for  damages  for  the  wrongful 
and  malicious  suing  out  of  the  writ.  In  such  suit  he  must  show,  by 
proper  allegations,  what  affidavit  was  made  to  obtain  the  writ,  and 
negative  the  truth  of  them;  or,  if  no  affidavit  was  made,  that  fact 
should  be  alleged.  No  recovery  can  be  had  against  the  officer  for 

1  Davis  v.  Rawlins,  1  App.  C.  C.,  §  17,  citing  Wolcott  v.  Hendrick,  6  T.  406; 
Hammonds  v.  Belcher,  10  T.  271;  Castro  v.  Whitlock,  15  T.  437;  Portier  v.  Fer- 
nandez, 35  T.  535. 

2  Casey  v.  Hanrick,  69  T.  44  (6  S.  W.  Rep.  405).    It  is  error  to  admit  the  decla- 
rations of  the  officer  who  levied  the  writ,  made  at  the  time  of  the  levy,  as  to  his 
harsh  instructions  from  defendant  about  the  seizure,  there  being  no  evidence 
that  such  harsh  instructions  were  given.     Blum  v.  Gaines,  57  T.  135. 

3  Harris  v.  Finberg,  46  T.  79.    In  reconvention,  defendant  asked  damages  for 
the  wrongful  seizure  of  personal  property  under  writ  of  sequestration  sued  out 
at  instance  of  the  plaintiffs.     Damages  were  claimed  upon  the  ground  that  the 
plaintiffs'  affidavit  by  which  they  obtained  the  writ  was  false,  it  being  that  they 
feared  defendant  would  injure,  waste,  destroy  or  remove  the  property,  etc.    The 
court  should  have  informed  the  jury  upon  what  state  of  facts  they  should  find 
that  the  writ  was  wrongfully  sued  out.     The  testimony  contradicting  the  affi- 
davit for  sequestration,  the  failure  to  so  instruct  the  jury  probably  was  in- 
jurious.   The  defendant  had  asked  a  charge  upon  the  subject.    Vela  v.  Guerra, 
75  T.  595  (12  S.  W.  Rep.  1127). 

<Tompkins  v.  Toland,  46  T.  585. 
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levying  the  writ,  unless  it  be  alleged  and  proved  that  he  conspired 
with  or  instigated  the  plaintiff  in  the  malicious  issuance  and  levy  of 
the  writ.1 

§  873.  Elements  and  measure  of  damages. 

It  seems  that  the  rules  governing  the  award  of  actual  and  exem- 
plary damages  in  suits  for  wrongful  or  malicious  attachment  gov- 
ern in  actions  for  suing  out  a  writ  of  sequestration;  if  the  suing  out 
and  levy  of  the  writ  is  malicious,  exemplary  damages  may  be  re- 
covered, but  where  it  is  only  wrongful,  actual  damages  only  are 
awarded.  In  no  case  can  the  value  of  the  defendant's  time  while 
attending  court,  or  any  other  like  incidental  expenses,  be  allowed.2 
The  liability  upon  the  sequestration  bond  arises  from  the  wrongful 
issuance  of  the  writ,  and  it  is  contemplated,  so  far  as  the  sureties  upon 
the  bond  are  concerned,  that  the  property  shall  remain  in  the  hands 
of  the  officer,  to  respond  to  the  judgment  of  the  court  upon  the 
trial  of  the  cause.  The  damages  which  may  be  recovered  from 
such  sureties  are  such  as  naturally  flow  from  the  seizure  and  deten- 
tion of  the  property,  and  such  special  damages  as  may  be  alleged 
and  proved  to  have  necessarily  resulted  therefrom.3  Where  the 
plaintiff  gives  a  replevy  bond,  the  correct  measure  of  actual  dam- 
ages is  the  value  of  the  property  at  the  time  of  the  trial,  with  such 
special  damage  as  may  be  proved,  and  not  the  value  at  the  time  of 
the  levy,  with  interest  from  that  date.  If  there  be  special  dam- 
age, such  as  depreciation  in  the  value  of  the  property,  this  can  be 
recovered  by  proper  pleading;  but  to  authorize  the  allowance  of 
such  damages,  special  damage  is  required.4  A  decline  in  the  price 
of  property,  which  occurs  after  the  property  is  restored  to  defend- 
ant and  before  its  sale,  cannot  be  charged  to  the  plaintiff.5 

iRountree  v.  Walker,  46  T.  201. 

2  Harris  v.  Finberg,  46  T.  79.    See  the  chapter  on  WRONGFUL  ATTACHMENT. 

3  Finegan  v.  Read,  8  Civ.  App.  33  (27  S.  W.  Rep.  261). 

4  Western  Mortg.  &  Inv.  Co.  v.  Shelton,  8  Civ.  App.  550 ;  Harris  v.  Finberg,  46 
T.  79.    If  the  defendant  is  denied  the  right  of  replevy  ing  the  property,  he  may 
recover  of  the  officer  and  his  sureties  all  actual  damages  resulting  from  loss  of 
the  use  of  the  property.    If  the  employment  of  an  attorney  is  made  necessary 
by  the  wrongful  act,  it  seems  that  the  fee  paid  the  attorney  may  be  recovered, 
especially  where  vindictive  damages  are  claimed.     Findley  v.  Mitchell,  50  T.  143. 

5  Tompkins  v.  Toland,  46  T.  585.    Where,  under  a  writ  of  sequestration  issued 
from  the  county  court,  machinery  constituting  a  fixture  to  realty  is  levied  on 
and  taken  into  possession,  together  with  the  premises  on  which  it  is  situated, 
the  defendant  may  in  that  suit  properly  plead  against  the  plaintiff  a  claim  for 
damages  for  the  rental  value  and  use  of  such  property  while  he  was  so  deprived 
of  its  possession,  his  plea  therefor  not  alleging  the  acts  of  the  plaintiff  as  a  con- 
version of  the  property.    Gentry  v.  Bowser,  2  Civ.  App.  388  (21  S.  W.  Rep.  569). 

In  trespass  to  try  title  to  a  lot  in  which  defendant  claimed  and  recovered  a 
half  interest,  a  writ  of  sequestration  was  sued  out  and  defendant  reconvened 
for  damages.  She  alleged  that  the  plaintiff,  with  full  knowledge  of  defendant's 
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"When  property  is  illegally  seized  under  process,  and  its  release  is 
obtained  by  the  payment  of  a  sura  of  money,  such  sura  is  the  meas- 
ure of  actual  damage,  and  not  being  voluntarily  paid  it  may  be  re- 
covered. If  the  sequestration  is  sued  out  for  a  debt  which  has 
been  paid,  no  pretense  of  mistake  being  made  on  the  part  of  the 
plaintiif  in  the  sequestration,  exemplary  damages  may  be  recov- 
ered.1 

8  874.  Questions  of  procedure. 

A  motion  to  quash  a  writ  of  sequestration  need  not  be  filed,  as 
pleas  to  the  jurisdiction  over  the  person  or  other  dilatory  pleas  are 
required  to  be,  before  pleas  to  the  merits,  but  may  be  filed  and 
acted  on  at  any  time  before  the  case  has  been  disposed  of.2  On 
motion  to  quash,  the  proceedings  are  tested  by  their  legal  suffi- 
ciency apparent  in  the  proceedings  themselves,  and  not  on  facts 
that  may  exist  outside  of  the  proceedings.3 

Where  the  suit  is  brought  to  recover  specific  property  or  its 
value,  the  plaintiff  may  proceed  to  judgment  for  the  value  of  the 
property  after  the  writ  has  been  quashed.4  And  where  the  writ  is 
quashed  for  irregularities,  but  the  case  proceeds  to  judgment  in 
favor  of  the  plaintiff  for  the  title  and  possession  of  the  property 
in  controversy,  or  its  value,  the  sureties  on  the  replevin  bond  are 
liable.5 

interest,  maliciously,  and  for  the  purpose  of  vexing,  etc.,  fraudulently  sued  out 
the  writ,  and  caused  her  and  her  household  goods  to  be  put  out  into  the  street, 
to  her  damage,  etc.,  and  that  she  incurred  expenses  for  board  and  rent.  The 
allegations  constituted  a  sufficient  basis  for  both  actual  and  exemplary  dam- 
ages. Moore  v.  Smith,  19  S.  W.  Rep.  781. 

In  a  suit  for  wrongfully  sequestering  one's  homestead,  the  value  of  its  rent 
during  occupancy  is  not  the  only  measure  of  actual  damage;  the  forced  removal 
to  another  home,  and  the  inconveniences  attending  thereon,  being  natural  and 
proximate  results  of  the  seizure,  constitute  elements  of  actual  damage.  Blum 
v.  Gaines,  57  T.  135. 

1  Clark  v.  Pearce,  80  T.  146  (15  S.  W.  Rep.  787).    Mental  anguish  cannot  be 
taken  into  consideration  as  an  element  of  actual  damages  for  the  wrongful 
suing  out  of  the  writ  and  a  levy  under  it.     If  the  act  was  malicious  and  exem- 
plary damages  are  recoverable,  distress  of  mind  might  properly  be  considered 
by  the  jury  in  assessing  such  damages.     Crawford  v.  Doggett,  82  T.  139  (17  S. 
W.  Rep.  929);  Trawick  v.  Martin-Brown  Co.,  79  T.  460  (14  S.  W.  Rep.  564). 

2  Wheeler  v.  Wheeler,  65  T.  573. 

3  Watts  v.  Overstreet,  78  T.  571  (14  &  W.  Rep.  704). 

4  Brown  Mfg.  Co.  v.  Watson,  3  App.  C.  C.,  g  329;  Cheatham  v.  Riddle,  8  T.  162; 
Trammel  v.  Trammel,  20  T.  406. 

5  Bemis  v.  Wells,  31  S.  W.  Rep.  827.     In  Flynn  v.  Lynch,  1  App.  C.  C.,  §  787, 
the  sequestration  was  held  invalid,  not  being  for  a  sufficient  amount,  and  it  was 
held  that  a  judgment  against  the  sureties  on  defendant's  replevy  bond  was  er- 
roneous. 
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§  875.  Claimant  must  make  affidavit. 

Whenever  any  sheriff  or  other  lawful  officer  shall  levy  a  writ  of 
execution,  sequestration,  attachment  or  other  like  writ,  upon  any 
personal  property,  and  such  property,  or  any  part  thereof,  shall  be 
claimed  by  any  person  who  is  not  a  party  to  such  writ,1  such  per- 
son or  his  agent  or  attorney  may  make  oath  in  writing  before  any 
officer  authorized  to  administer  oaths,2  that  such  claim  is  made  in 
good  faith,  and  present  such  oath  in  writing  to  the  officer  who 
made  the  levy.3  The  statute  authorizes  a  claim  for  personal  prop- 
erty only ;  and  where  the  claimant  claims  title  to  the  property  by 
virtue  of  a  levy  and  sale  under  attachment,  and  it  is  found  that  the 
property  when  levied  upon  was  an  immovable  fixture,  he  cannot 
recover.4 

One  who  has  such  right  in  property  levied  upon  as  entitles  him 
to  its  possession  or  exemption  as  against  the  levy  may  resort  to 
this  remedy,  or  he  may,  at  his  election,  avail  himself  of  his  common- 

1  The  object  of  the  statute  is  to  furnish  third  parties,  strangers  to  the  writ,  a 
speedy  remedy  in  case  their  property  is  seized  for  the  debt  of  another,  or  is 
taken  as  the  property  of  another.   One  of  several  defendants  in  execution  is  not 
entitled  to  claim.     Pitts  v.  Burgess,  2  App.  C.  C.,  §  700. 

2  See  chapter  55,  ante. 
3R  S.  5286. 

4  Bull  v.  Jones,  29  S.  W.  Rep.  804,  It  is  held,  also,  that  summary  judgment 
against  the  sureties  on  the  claim  bond  is  not  authorized  in  such  case.  See,  also, 
Jones  v.  Bull,  85  T.  136  (19  S.  W.  Rep.  1031). 
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law  remedies  by  suit  for  the  recovery  of  the  property  or  for  dam- 
.ages.1  Claim  may  be  made  where  property  is  seized  under  an  order 
of  sale,2  or  under  a  distress  warrant.3  The  proceeding  is  authorized 
where  the  levy  is  made  simply  by  giving  notice.4  Possession,  by  the 
•claimant  at  the  time  of  the  levy  is  not  required.5 

§876.  Election  of  remedies. 

The  person  claiming  the  property  may,  at  his  election,  pursue  this 
remedy  or  resort  to  his  common-law  remedies  by  suit  for  the  recov- 
ery of  the  property  or  for  damages.6  A  resort  to  the  statutory 
remedy  is  a  waiver  of  the  privilege  of  suit  at  common  law.7  Inter- 
vention in  an  attachment  suit  would  not  be  allowed,  because  title 
to  the  property  levied  upon  is  not  the  subject-matter  of  the  suit.8 
Nor  is  injunction  the  proper  remedy  in  a  case  in  which  the  remedy 
at  law  is  available ; 9  some  good  reason  must  be  alleged  for  not  re- 
sorting to  the  statutory  remedy.10  Injunction  is  the  only  remedy 
to  prevent  a  sale  of  land  under  execution,  but  it  can  be  resorted  to 
only  when  the  remedy  at  law  is  inadequate,  and  if  the  sale  passes 
only  the  title  of  the  defendant  in  execution,  trespass  to  try  title  is 
.an  adequate  remedy  after  the  sale.11 

§  877.  Release  of  damages;  levy  may  be  made  on  other  property. 

A  claim  made  to  property  operates  as  a  release  of  all  damages  by 
the  claimant  against  the  officer  who  levied  upon  the  property.  The 
plaintiff  in  the  writ  may  proceed  to  levy  upon  other  property  of  the 
•defendant.12  Where  a  distress  warrant  is  levied  upon  property  and 
the  property  is  delivered  to  a  claimant,  this  operates  a  release  of  dam- 
ages for  the  distraint;  and  the  officer  being  a  joint  wrong-doer,  a 
release  of  him  releases  the  other  joint  wrong-doers.13 

1  Schley  v.  Hale,  1  App.  C.  C.,  §  931;  Moore  v.  Garnel,  13  T.  121;  Rodrigues  v. 
'Trevino,  54  T.  198. 

2  Pierson  v.  Hammond,  22  T.  585. 
sRose  v.  Riddle,  3  App.  C.  C.,  §  300. 

4  Marsh  v.  Thomason,  6  Civ.  App.  379  (25  S.  W.  Rep.  43);  White  v.  Jacobs,  66 
•T.  462  (1  S.  W.  Rep.  344);  R.  S.  2349. 

5R.  S.  5302;  White  v.  Jacobs,  66  T.  462  (1  S.  W.  Rep.  344). 

6  Lang  v.  Dougherty,  74  T.  226  (12  S.  W.  Rep.  29);  Schley  v.  Hale,  1  App.  C.  C., 
;§  931;  Moore  v.  Gamel,  13  T.  120;  Jaffray  v.  Meyer,  1  App.  C.  C.,  §  1351;  Rodri- 
;gues  v.  Trevino,  54  T.  198;  McKay  v.  Tread  well,  8  T.  176;  Fuller  v.  Sparks,  39  T. 
136;  Hardy  v.  Broaddus,  35  T.  668. 

f  Lang  v.  Dougherty,  74  T.  226  (12  S.  \V.  Rep.  29);  Vickery  v.  Ward,  2  T.  212; 
oVtoore  v.  Gamel,  13  T.  120;  Lera  v.  Freiberg,  22  S.  W.  Rep.  236. 
8  Section  202,  ante,  and  note. 
&  Lang  v.  Dougherty,  74  T.  226  (12  S.  W.  Rep.  29). 

10  Ferguson  v.  Herring,  49  T.  126;  George  v.  Dwyer,  1  App.  C.  C.,  §  781.   Contra, 
flBrown  v.  Young.  2  U.  C.  335. 
*i  Purinton  v.  Davis,  66  T.  455  (1  S.  W.  Rep.  343). 
J2  R.  S.  5311,  5312. 
"  Rose  v.  Riddle,  3  App.  C.  C.,  §  300;  Howeth  v.  Mills,  19  T.  295. 
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§878.  The  affidavit. 

A  written  affidavit,  to  the  effect  that  the  claim  is  made  in  good 
faith,  must  be  presented  to  the  officer.  It  may  be  made  by  the 
claimant,  his  agent  or  attorney,  before  any  officer  authorized  to» 
administer  oaths.1  The  affidavit  need  not  state  the  facts  which  con- 
stitute the  claimant's  right,  nor  any  other  fact  than  that  the  claim- 
ant claims  the  property  in  good  faith ; 2  but  if  the  affidavit  discloses 
the  character  of  the  claim,  and  it  is  not  such  as  to  entitle  the  clainir 
ant  to  a  judgment,  the  proceedings  may  be  dismissed  on  motion  of  the 
adverse  party.3  The  affidavit  may  be  amended  by  attaching  the- 
proper  jurat,  where  the  omission  appears  to  have  occurred  through 
inadvertence.4  Where  the  affidavit  is  quashed,  the  claimant  cannot 
be  permitted  to  file  a  new  or  amended  affidavit  setting  up  a  differ- 
ent title  to  the  property  without  also  filing  a  new  bond.* 

§  879.  Claimant  must  give  bond. 

A  claimant  of  property  levied  upon  must  execute  and  deliver  to- 
the  officer  who  made  the  levy  his  bond,  with  two  or  more  good  and 
sufficient  sureties,  to  be  approved  by  the  officer,  payable  to  the 
plaintiff  in  the  writ,  for  an  amount  equal  to  double  the  value  of  the 
property  so  claimed,  to  be  assessed  by  the  officer.  When  more- 
than  one  writ  has  been  levied  the  bond  may  be  made  payable  to  all 
the  plaintiffs  in  the  several  writs  levied.  The  bond  inures  to  the 
benefit  of  all  the  plaintiffs  in  the  several  writs,  according  to  their 
respective  priorities  in  time  of  levy.6  Upon  the  approval  of  the; 
bond  and  delivery  of  the  property  to  the  claimant,  the  property  is- 
deemed  in  custodia  legis,  and  cannot  be  taken  out  of  his  possession. 
by  any  other  like  writ  or  writs;  but  said  writs  may  be  levied  on 
the  property  by  giving  notice  to  the  claimant,  and  in  such  cases  the 
claimant's  bond  will  also  inure  to  the  benefit  of  the  several  plaint- 
iffs in  such  writs  according  to  their  respective  priorities.7 

1 R.  S.  5286;  Carter  v.  Carter,  36  T.  693.  As  to  the  requisites  of  affidavits  and'; 
the  officer  before  whom  they  may  be  made,  see  chapter  55,  ante. 

2  Wright  v.  Henderson,  10  T.  204;  Durham  v.  Flannagan,  2  App.  C.  C.,  §  23. 

3  Gillian  v.  Henderson,  12  T.  47.     Where  the  property  is  claimed  by  a  firm,  the- 
affidavit  should  be  made  by  one  or  all  of  the  partners  individually.    An  affidavit 
signed  "McCarty  &  Brown  "  is  void.    Flint  v.  McCarty,  1  App.  C.  C.,  §  1018. 

4  Ryan  v.  Goldfrank,  58  T.  356. 
»Zadek  v.  Dixon,  3  S.  W.  Rep.  247. 

6  Where  property  is  seized  under  several  writs,  a  claim  bond  for  the  trial  of 
the  right  to  the  property  is  properly  made  payable  to  the  plaintiffs  in  all  the 
writs  levied,  and  but  one  bond  is  necessary  or  proper.     Peters  Saddlery  &  Har- 
ness Co.  v.  Schoelkopf,  71  T.  418  (9  S.  W.  Rep.  336);  Elser  v.  Graber,  69  T.  223". 
(6  S.  W.  Rep.  560);  Jacobs  v.  Shannon,  1  Civ.  App.  395  (21  S.  W.  Rep.  386);  Conway 
T.  Backus,  3  App.  C.  C.,  §  266. 

7  R.  S.  5287.    The  cases  decided  before  the  enactment  of  this  statute  were  con^- 
flicting  on  the  question  whether  the  property  was  in  custodia  legis  after  its  de- 
livery to  the  claimant.    Bailey  v.  Miears,  1  App.  C.  C.,  §  84,  and  Le  Gierse  v_ 
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The  condition  of  the  bond  is  that  the  party  making  claim,  in  cas& 
he  fails  to  establish  his  right  to  the  property,  shall  return  it  to  the 
officer  making  the  levy,  or  his  successor,  in  as  good  condition  as 
he  received  it,  and  shall  also  pay  the  reasonable  value  of  the  use, 
hire,  increase  and  fruits  thereof,  from  the  date  of  the  bond,  or  in 
case  he  fails  so  to  return  said  property  and  pay  for  the  use  of  the 
same,  he  shall  pay  the  plaintiff  the  value  of  the  property,  with  legal 
interest  thereon  from  the  date  of  the  bond,  and  also  all  damages 
and  costs  that  may  be  awarded  against  him.1 

A  bond  with  but  one  surety  is  not  valid  as  a  statutory  bond,  but 
will  be  sustained  as  a  common-law  obligation.  As  such  bond  will 
not  authorize  a  summary  judgment  under  the  statute  against  the 
one  surety,  the  plaintiff  in  the  attachment  may  proceed  against  the 
sheriff  for  taking  an  imperfect  statutory  bond,  without  having  first, 
sued  the  parties  to  the  claimant's  bond  on  the  common-law  liability 
created  thereby.  Though  a  sheriff  may  have  taken  an  insufficient 
bond,  whereby  property  attached  by  plaintiffs  is  lost  to  them,  yet 
he  is  not  liable  for  such  loss  if  plaintiffs  then  had  an  attachment 
lien  on  other  property  of  their  debtor,  and  through  their  own  neg- 
ligence failed  to  realize  their  debt  therefrom.  The  measure  of  dam- 
ages against  the  officer  in  such  cases  is  that  which  prevails  in 
actions  generally  against  officers  for  neglect  or  failure  of  duty; 
that  is,  the  actual  injury  sustained  by  the  plaintiff  by  reason  of  the 
neglect  or  failure.2 

The  bond  may  be  amended  or  a  new  one  given.3 

§  880.  Form  of  bond. 

It  is  provided  by  the  statute 4  that  the  form  of  the  bond  must 
follow  substantially  the  form  prescribed,  though  any  other  form^_ 

Pierce,  2  App.  C.  C.,  g  89,  holding  the  affirmative,  and  Freiberg  v.  Elliott,  64  T. 
367,  and  Brown  Manuf.  Co.  v.  Watson,  3  App.  C.  C.,  §  330,  holding  the  negative 
of  the  proposition. 

1 R.  S.  5288.  The  sureties  are  now  liable  for  costs.  Wrought  Iron  Range  Co. 
v.  Brooker,  2  App.  C.  C.,  §  229;  Ft.  W.  Pub.  Co.  v.  Hitson,  80  T.  216.  Under  the- 
old  statute  they  were  not  liable.  P.  D.  5310. 

2  Jacobs  v.  Shannon,  1  Civ.  App.  395  (21  S.  W.  Rep.  386).    If  the  sureties  on  the 
bond  authorized  or  understood  at  the  time  they  signed  and  delivered  it  that  the- 
blanks  in  the  bond  were  thereafter  to  be  properly  filled  up  with  the  names  of 
the  plaintiffs  in  the  attachment,  there  can  be  no  serious  question  of  its  legality.. 
A  trustee  filed  affidavit  and  claim  bond  to  try  the  right  of  property  in  certain 
goods,  etc.,  seized  under  attachment.    The  claim  bond  was  signed  by  two  sure- 
ties, one  of  whom  was  a  beneficiary  in  the  trust.     In  motion  for  new  trial  ob- 
jection was  first  made  to  the  sufficiency  of  the  bond  on  the  ground  of  the 
incompetency  of  one  of  the  sureties,  and  it  was  held  that  the  objection  came 
too  late.    Willis  v.  Thompson,  85  T.  301  (20  S.  W.  Rep.  155). 

3  Sweeney  v.  Jarvis,  6  T.  36;  Parker  v.  Portis,  14  T.  166. 

4  R  S.  5291.   "  Whereas,  by  virtue  of  a  writ  of (here  describe  the  uvit)  issued 

out  of  the  • court  (or  by ,  justice  of  the  peace  for  precinct  No. , 
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which  is  a  substantial  compliance  with  that  prescribed,  is  suffi- 
cient.1 

§  881.  Jurisdiction. 

The  statute  provides  as  follows : 

1.  Where  the  assessed  value  of  the  property  does  not  exceed  two 
hundred  dollars,  the*  writ  shall  be  returned  to  a  justice  of  the  peace. 

2.  Where  the  value  assessed  is  more  than  two  hundred  dollars 
and  does  not  exceed  five  hundred  dollars,  the  writ  shall  be  returned 
to  the  proper  county  court. 

3.  When  the  assessed  value  is  more  than  five  hundred  dollars  the 
writ  shall  be  returned  to  the  proper  district  court.2 

This  provision  is  void  in  so  far  as  it  attempts  to  confer  jurisdic- 
tion on  the  county  court  when  the  amount  in  controversy  is  $500. 
The  constitution  provides  that  the  district  court  shall  have  jurisdic- 
tion in  such  a  case,  and  it  is  held  that  article  1157  of  the  Revised 
Statutes  is  in  accordance  with  the  manifest  intent  of  the  constitu- 
tion, in  denying  to  the  county  court  jurisdiction  where  the  amount 
involved  is  $500.3 

county)  in  favor  of (here  insert  name  of  plaintiff),  versus (here 

insert  name  of  defendant),  and  tested  on  the day  of ,  A.  D.  18 — , 

(here  insert  name  and  title  of  officer  seizing)  has  seized  and  taken  the  following 

described  personal  property,  viz. :  (here  describe  the  property),  the  value  of 

which  property  has  been  assessed  by  said  officer  at dollars.    And  whereas 

(here  insert  name  of  claimant)  has  claimed  said  property  and  presented 

to  said  officer  his  oath  in  writing  that  such  claim  is  made  in  good  faith:  Now, 
therefore,  we,  —  —  (here  insert  name  of  claimant)  as  principal,  and  — 

and  —        —  as  sureties,  acknowledge  ourselves  bound  to  pay  to  the  said 

(insert  name  of  plaintiff )  the  sum  of dollars,  being  double  the  value  of 

said  property,  conditioned  that  the  said (here  insert  name  of  claimant), 

in  case  he  fails  to  establish  his  right  to  said  property,  will  return  the  same  to 
the  said (insert  the  name  of  the  officer)  or  his  successor,  in  as  good  con- 
dition as  he  received  it,  and  shall  also  pay  the  reasonable  value  of  the  use,  hire, 
increase  or  fruits  of  the  same  from  the  date  of  this  bond,  and  costs,  or  in  case 
he  fails  to  return  said  property  and  pay  for  the  use,  hire,  increase  or  fruits 
thereof,  that  he  will  pay  the  plaintiff  the  value  of  the  same,  with  legal  interest 
thereon  from  date,  and  shall  also  pay  all  damages  and  costs  that  may  be  awarded 
against  him. 

"  Witness  our  hands  this  the day  of ,  A.  D.  18—. 

"Approved: ,  sheriff  (or  constable)  of county." 

!R.  S.  5292.  A  replevy  or  forthcoming  bond  in  lieu  of  the  bond  required  by 
the  statute  is  void  as  against  the  parties  to  the  attachment  proceedings.  But 
the  claimant,  although  he  holds  possession  of  the  property  under  such  bond,  is 
not  thereby  estopped  from  executing  the  proper  affidavit  and  bond.  Reeves  v. 
Wallace.  3  App.  C.  C.,  §  178. 

2R.S.  5295. 

sErwin  v.  Blanks,  60  T.  583:  Const.,  art.  V,  g§  8,  16.  See,  also,  §  113,  ante,  for  a 
discussion  of  the  subject.  When  claim  is  made  to  property  seized  under  execu- 
.±ion  levied  upon  an  undivided  interest  in  the  same,  it  is  proper  for  the  officer  to 
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§  882.  Who  may  claim.1 

It  is  not  necessary  that  both  ownership  and  possession  shall  unite 
in  the  claimant  of  personal  property  seized  under  process  of  law. 
If  the  claimant  is  proved  to  have  title  to  the  property,  or  the  right 
to  possession  as  against  the  defendant  in  the  process,  he  must  suc- 
ceed; and  what  enables  him  to  maintain  his  claim  authorizes  him 
to  assert  it.2  A  vendor  of  goods  who  has  been  defrauded  in  the 
sale  by  the  fraudulent  representations  of  the  vendee  may  rescind 
the  contract  and  claim  the  goods  as  against  attaching  creditors  of 
the  vendee.  The  filing  of  the  oath  and  bond  is  a  sufficient  notice 
•of  an  election  to  rescind  the  contract.3 

A  mortgagee  out  of  possession  cannot  assert  his  claim  to  prop- 
•erty  levied  on  by  attachment  in  the  manner  prescribed  by  statute 
for  the  trial  of  the  right  of  property.  When  entitled  to  possession, 
his  proper  remedy  is  by  a  proceeding  in  equity  to  establish  his 
right  or  interest.4  But  if  the  mortgagee  is  rightfully  in  possession, 
and  the  levy  is  properly  made  by  giving  notice  as  required  by  law, 
his  possession  remains,  and  the  purchaser  must  be  the  actor  in  de- 
priving him  of  it,  by  redeeming  the  property  from  his  lien.  If  out 
of  possession,  he  may  enforce  his  lien  against  the  purchaser  at 
sheriff's  sale,  but  cannot  set  it  up  in  a  suit  for  the  trial  of  the  right 
of  property.5  It  is  the  settled  law  of  this  state  that  one  not  in  pos- 
session of  the  property,  nor  entitled  to  the  same  at  the  date  of  the 
levy,  cannot  resort  to  the  statutory  method  of  the  trial  of  the  right 
of  property  for  the  purpose  of  having  determined  the  priority  of 
liens  upon  such  property.6  Under  the  statute  the  owner,  or  one 
who  is  entitled  to  the  immediate  possession  of  property  levied  upon, 
may  make  claim  -and  be  entitled  to  have  his  rights  adjudicated 
under  the  statute  for  trial  of  right  of  property.  Although  a  mort- 
gagee not  in  possession  cannot  maintain  an  action  for  the  posses- 
sion of  the  mortgaged  property,  still  such  right  may  be  asserted  by 

assess  the  value  of  the  interest  claimed  and  indorse  the  same  on  the  bond;  if  of 
the  value  of  $500  the  district  court  has  jurisdiction.  Carney  v.  Marsalis,  77  T. 
62  (13  S.  W.  Rep.  636). 

1  As  to  parties,  see  §  168,  ante. 

2  White  v.  Jacobs,  66  T.  462  (1  S.  W.  Rep.  344). 

3  Heinze  v.  Marx,  4  Civ.  App.   599  (23  S.  W.  Rep.  704).     It  is  held  that  the 
srendor,  after  instituting  the  claim  suit,  may  sue  the  vendee  for  the  value  of  a 
part  of  the  goods  not  discovered  and  taken  in  the  claim  suit. 

4Erwin  v.  Blanks,  60  T.  583;  Wright  v.  Henderson,  12  T.  43;  Parker  v.  Benner, 
1  App.  C.  C.,  §  64;  George  v.  Dyer,  1  App.  C.  C.,  §  78;  Gammage  v.  Silliman,  2 
App.  C.  C.,  §  14:  Garrity  v.  Thompson,  64  T.  597. 

sErwin  v.  Blanks,  60  T.  583. 

6  Willis  v.  Thompson,  85  T.  301  (20  S.  W.  Rep.  155):  Blanton  v.  Langston,  60  T. 
149;  Garrity  v.  Thompson,  64  T.  597;  Raysor  v.  Smith,  55  T.  266.  Though  a 
mere  lien  on  property  taken  in  execution  furnishes  no  ground  for  the  interpo- 
sition of  a  claim  for  the  trial  of  the  right  of  property,  yet  if,  by  agreement  sub- 
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a  trustee  having  possession  or  the  right  to  immediate  possession. 
The  claimant  is  not  required  to  swear  that  he  is  the  owner  of  the 
property,  or  was  in  the  actual  possession,  but  he  must  show  that 
his  claim  is  made  in  good  faith,  and  must  further  establish  his  right 
to  the  property  itself.1 

The  holder  of  a  lien,  it  seems,  if  endangered  by  a  levy,  should 
invoke  the  equitable  powers  of  the  court  by  an  original  proceeding. 
Injunction  is  the  proper  proceeding.2  Where  a  person  is  in  posses- 
sion of  property  as  pledgee,  and  a  levy  is  made  not  in  the  manner 
provided  for  by  statute  (by  notice),  the  pledgee  may  maintain  a 
proceeding  under  the  statute  to  protect  his  possession.3  The  doc- 
trine that  the  interest  of  the  mortgagor  in  personal  property  may 
be  levied  on  to  satisfy  the  execution  in  favor  of  a  third  party  ap- 
plies equally  to  property  conveyed  by  deed  of  trust,  where  the 
trustee  or  cestui  que  trust  is  neither  in  possession  nor  entitled  to 
possession  at  the  time  of  levy  and  sale.  If  the  security  afforded  by 
the  prior  lien  is  in  danger  of  being  destroyed  by  proceedings  under 
the  levy,  the  remedy  is  an  appeal  by  an  original  suit  invoking  the 
equitable  powers  of  the  court.4 

§  883.  Claim  by  joint  owner  or  partner. 

A  joint  owner  or  partner  cannot,  as  claimant,  prevent  the  sale 
of  the  interest  of  his  co-owner  or  copartner  in  the  property.  If 
his  rights  require  protection,  he  must  resort  to  other  remedies. 
The  judgment  of  the  court  will  not  undertake  to  regulate  the  equi- 
ties of  the  other  joint  owners  or  partners,  but  will  determine  only 
the  plain  issue  whether  the  property  is  subject  to  levy,  and  if  the 
claimant  fails  to  show  that  it  is  not,  the  judgment  will  be  against 
him  and  the  sureties  on  his  claim  bond,  as  directed  by  statute.* 

sequent  to  the  attaching  of  the  lien,  the  lienholder  becomes  the  absolute  owner, 
the  rule  can  have  no  application.  Blanton  v.  Langston,  60  T.  149. 

1  Willis  v.  Thompson,  85  T.  301  (20  S.  W.  Rep.  155).     In  this  case  a  debtor  firm 
conveyed  its  assets  to  a  trustee  to  be  sold  for  the  benefit  of  creditors  named.    A 
subsequent  attaching  creditor  could  reach  whatever  interest  remained  in  the 
mortgagors  by  a  levy  by  notice  to  the  parties  in  possession.     The  officer  taking 
the  possession  gave  the  trustee  the  right  to  recover  it.     Such  recovery  was. 
properly  sought  by  claim  and  bond,  etc. 

2  Brown  v.  Young,  1  App.  C.  C.,  §  1242  (citing  Belt  v.  Raguet,27  T.472;  Rogers 
v.  Nichols,  20  T.  719);  Aiken  v.  Kennedy,  1  App.  C.  C.,  §  1322;  Durham  v.  Flan- 
nagan,  2  App.  C.  C.,  §  24. 

3  Durham  v.  Flannagan,  2  App.  C.  C.,  §  24;  Osborne  v.  Koenigheim,  57  T.  91. 
4Raysor  v.  Smith,  55  T.  266;  Parker  v.  Benner,  1  App.  C.  C.,  §  64;  George  \v 

Dyer,  1  App.  C.  C.,  §  781;  Gam  mage  v.  Silliman,  2  App.  C.  C.,  §  14;  Sparks  v. 
Pace,  60  T.  298;  Smothers  v.  Field,  65  T.  435. 

sSchley  v.  Hale,  1  App.  C.  C.,  §  932;  Grant  v.  Williams,  1  App.  C.  C.,  §  363. 
In  De  Forest  v.  Miller,  42  T.  34,  where  a  stock  of  goods  was  levied  upon  to  sat- 
isfy a  judgment  against  a  partner,  the  court  say  that  a  partner  who  set  up  and 
proved  a  claim  to  half  the  goods  was  entitled  to  recover  that  interest  and  noth- 
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When  the  property  levied  upon  is  claimed  by  a  partnership,  neither 
the  rights  of  the  partners  nor  the  equities  between  the  partners 
themselves,  or  between  the  firm  and  its  creditors,  can  be  adjudi- 
cated.1 

Injunction  is  said  to  be  the  proper  remedy  by  copartners  to  pro- 
tect their  interests  against  the  improper  seizure  of  partnership  prop- 
erty to  satisfy  the  separate  debt  of  one  of  the  partners.2 

S  884.  Levy  on  an  undivided  interest. 

The  statute  regulating  the  proceedings  for  the  trial  of  the  right 
of  property  contemplates  actual  seizure  of  the  subject  of  the  levy. 
Although  the  levy  be  upon  an  undivided  interest,  yet  if  the  defend- 
ant in  the  writ  be  entitled  to  such  possession,  the  officer  may  take 
possession  of  the  whole  of  the  levy.  The  burden  of  proof  at  the 
trial  is  determined  by  ascertaining  from  whom  the  officer  took  pos- 
session. By  seizing  the  whole  under  a  levy  upon  an  undivided  in- 
terest, the  officer  affirms  that  possession  of  the  whole  is  an  incident 
of  the  right  to  that  levied  on;  and  a  claimant,  under  the  statutes, 
of  that  levied  on,  acquiesces  in  that  affirmation.  For  all  the  pur- 
poses of  the  proceeding  instituted  by  the  claim,  the  interest  in  con- 
troversy is  the  whole  subject-matter.  In  case  the  owner  of  the 
interest  not  levied  on  disputes  the  right  of  the  officer  to  possession 
of  the  whole  property,  he  may  claim  or  sue  for  damages.  If  the 
whole  of  the  property  be  levied  upon,  the  several  co-owners  thereof 
might  be  compelled  to  act  in  concert  in  asserting  their  rights;  but 
in  case  of  levy  upon  an  undivided  interest,  the  owner  thereof  may 
maintain  his  right,  independent  of  his  co-owners.  Where  the  affi- 
davit of  a  claimant  of  an  undivided  interest  in  property  seized  did 
not  state  that  the  interest  claimed  was  that  levied  on,  nor  that  the 
interest  in  the  property  not  claimed  was  not  owned  by  the  defendant 
in  the  writ,  it  Avas  held  the  sheriff  might  have  refused  to  deliver  the 
property  to  the  claimant ;  in  doing  so  he  assumed  responsibility  for 

ing  more,  and  that  the  plaintiffs  were  entitled  to  a  decree  in  their  favor  ad- 
judging the  other  half  liable  to  execution. 

1  Grant  v.  Williams,  1  App.  C.  C.,  §  364;  Rogers  v.  Nichols,  20  T.  725.  i 

2  Brown  v.  Young,  1  App.  C.  C.,  §  1242.     The  manner  of  levying  on  the  inter- 
est of  a  partner  is  prescribed  by  article  2352  of  the  Revised  Statutes. 

Under  articles  2350,  2352,  Revised  Statutes,  a  levy  was  made  upon  the  part- 
nership interest  of  M.  in  a  stock  of  cattle,  the  return  stating  that  the  remain- 
ing one-half  was  owned  by  W.  The  statutory  claimant's  bond  and  affidavit 
were  filed  by  W.  and  two  others,  claiming  the  stock  as  their  joint  property, 
and  it  was  held:  (1)  No  objection  could  be  raised  to  the  three  claimants  assert- 
ing their  rights  in  this  manner.  (2)  W.'s  presence  in  the  case  was  useful  in  pro- 
tecting his  own  rights  as  partner  and  the  interests  of  firm  creditors,  and  did  not 
interfere  with  the  contest  as  to  the  remaining  one-half  interest.  King  v.  Sapp, 
66  T.  519  (2  S.  W.  Rep.  573). 
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the  fact  that  the  interest  claimed  and  that  levied  on  were  identical. 
But  the  affidavit  was  not  a  pleading.  It  could  not  affect  the  issues 
required  to  be  made  up  between  the  plaintiff  and  the  claimant.  The 
owner  of  an  undivided  interest  levied  upon  in  property  seized  may 
claim  under  the  statute  regulating  the  proceeding  for  the  trial  of 
the  right  of  property,  and  the  owner  of  the  other  interest,  not  being 
a  party  to  the  writ,  need  not  be  made  a  party  to  the  proceeding. 
The  affidavit  of  the  claimant  is  sufficient  to  institute  the  trial  of 
the  right  of  property,  when  accepted  by  the  sheriff,  if  in  fact  the 
interest  claimed  is  the  interest  levied  upon,  though  their  identity 
be  not  stated  in  the  affidavit.1 

§  885.  Delivery  of  property  and  return  of  oath  and.  bond. 

It  is  the  duty  of  the  officer  receiving  the  oath  and  bond  to  deliver 
the  property  to  the  person  claiming  it.  If  the  writ  under  which  the 
levy  was  made  was  issued  by  any  justice  of  the  peace  or  court  of  the 
county  where  the  levy  was  made,  the  sheriff  or  other  officer  receiv- 
ing the  oath  and  bond  must  indorse  on  the  writ  that  claim  has  been 
made  and  oath  and  bond  given,  stating  by  whom,  and  also  indorse 
on  the  bond  the  value  of  the  property  as  assessed  by  himself,  and 
must  forthwith  return  the  bond  and  oath  to  the  proper  court  hav- 
ing jurisdiction  to  try  the  claim.2  If  the  writ  under  which  the 
levy  was  made  was  issued  by  any  justice  of  the  peace  or  court  of 
another  county  than  that  in  which  the  levy  was  made,  the  officer 
receiving  the  oath  and  bond  must  indorse  on  the  bond  the  value  of 
the  property  as  assessed  by  himself,  and  forthwith  return  the  bond 
and  oath,  with  a  copy  of  the  writ,  to  the  justice  or  court  of  the 
county  in  which  such  levy  was  made  having  jurisdiction  according 
to  the  value  of  the  property  as  assessed  by  said  officer.  The  officer 
must  also  indorse  on  the  original  writ  that  claim  has  been  made 
and  oath  and  bond  given,  stating  by  whom,  the  names  of  the  sure- 
ties, and  to  what  court  the  bond  has  been  returned;  and  he  must 
forthwith  return  the  original  writ  to  the  justice  or  court  from  which 
it  issued.3 

1  Hamburg  v.  Wood,  66  T.  168  (18  S.  W.  Rep.  623). 

2  R.  S.  5289.  5290.    When  the  officer  indorses  on  the  bond  instead  of  the  execu- 
tion the  name  of  the  court  to  which  the  bond  is  returnable,  the  failure  to  in- 
dorse on  the  execution  becomes  immaterial  after  both  parties  have  appeared 
before  the  proper  court  and  joined  issue.     Carney  v.  Marsalis.  77  T.  62  (13  S.  W. 
Rep.  636). 

3  R.  S.  5293,  5294.     When  a  copy  of  the  writ  is  found  among  the  papers  of  the 
case  with  a  return  upon  it  signed  by  the  sheriff  officially,  and  showing  his  seiz- 
ure of  the  property  under  it.  and  his  release  of  it  upon  claimant  executing  the 
statutory  claim  bond,  it  will  be  presumed  that  the  sheriff  performed  his  duty 
and  returned  a  true  copy  of  the  original  writ.    Betterton  v.  Echols,  85  T.  212 
(20  S.  W.  Rep.  63). 
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§  886.  Default;  nonsuit. 

If  the  plaintiff  appears,  and  the  defendant  fails  to  appear,  or 
neglects  or  refuses  to  join  issue  under  the  direction  of  the  court, 
within  the  time  prescribed  for  pleading,  the  plaintiff  may  have  judg- 
ment by  default,  as  in  other  cases.1 

If  the  plaintiff  does  not  appear  at  the  first  term  the  case  must  be 
continued  to  the  next  term,  when,  if  he  appears,  the  like  proceed- 
ings may  be  had  as  at  the  first  term;  but  if  he  does  not  then  appear 
on  or  before  the  appearance  day  of  the  term,  he  may  be  non-suited.2 

Where  claimant  has  appeared  a  default  cannot  be  entered  against 
him  until  plaintiff  has  tendered  issues.  The  plaintiff  holds  the 
affirmative  of  the  issue  to  be  tried.3  Where  claimant  files  a  plea 
in  abatement,  and  on  the  overruling  of  such  plea  immediately  re- 
sponds to  the  order  of  court  requiring  a  tender  of  issues,  the  court 
properly  refuses  to  enter  a  default  against  him.4  The  appearance 
of  the  defendant  entered  on  the  minutes  of  the  court,  whether  such 
appearance  be  made  in  person  or  by  attorney,  has  all  the  effect  of 
an  answer  in  preventing  a  judgment  by  default,  until  he  refuses  to 
join  issue  under  the  directions  of  the  court.  The  effect  of  such  an 
entry  of  appearance  continues,  after  the  attorney  withdraws  from 
the  case,  so  long  as  no  order  is  entered  setting  the  appearance  aside, 
until  the  defendant  refuses  to  join  issue  in  the  time  prescribed  by 
the  court.5  If  claimant  fails  to  appear,  or,  having  appeared,  neg- 
lects to  join  issue  under  the  order  of  the  court,  a  default  may  be 
entered  against  him  on  the  second  day  of  the  term  next  after  the 
date  of  making  claim  and  giving  bond.  It  is  sufficient  that  the- 
oath  and  bond  were  returned  into  court  at  any  time  before  the 
commencement  of  the  term.6 

8  887.  Cause  to  be  docketed  and  issue  made  up. 

When  the  oath  and  bond  are  returned  into  court  it  is  the  duty 
of  the  clerk  to  docket  the  cause  in  the  name  of  the  plaintiff  in  the 
writ,  as  the  plaintiff,  and  the  claimant  of  the  property  as  defendant.7 

1 R.  S.  5299.  The  statute  makes  no  provision  for  citation  or  notice  to  either 
party,  and  in  the  absence  of  such  provision  the  courts  decline  to  prescribe  any 
limitation  to  the  proceeding  by  holding  that,  after  the  lapse  of  a  certain  time 
from  the  date  of  the  claim,  plaintiff  in  execution  is  barred  from  the  prosecution* 
of  his  claim  against  the  property.  Where  execution  issued  October  19,  claim 
made  October  20.  and  bond  and  affidavit  returned  into  court  and  docketed  April 
17,  and  on  May  23  judgment  by  default  was  taken  against  the  claimant,  it  was 
held  there  was  no  error,  the  proceedings  being  regular.  Betterton  v.  Buckr 
2  App.  C.  C.,  §§  199,  200. 
-  *RS.  5300. 

3  Harry  v.  City  Nat.  Bank,  30  S.  W.  Rep.  93;  De  Forest  v.  Miller,  42  T.  34. 

4  Rainwater-Boogher  Hat  Co.  v.  O'Neal,  7  Civ.  App.  242. 

5  Field  v.  Fowler,  62  T.  65. 

6  Martin  v.  Harnett,  86  T.  517  (25  S.  W.  Rep.  1115);  R.  S.  1280-1283. 

7  R.  S.  5296.    If  the  purchaser  of  a  judgment  on  which  execution  issues  pro- 
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At  the  first  term  of  the  court  thereafter,  if  both  parties  appear, 
the  court  will  direct  an  issue  to  be  made  up  in  writing,  and  tried 
.as  in  other  cases.  The  issue  must  consist  of  a  brief  statement  of 
the  authority  and  right  by  which  the  plaintiff  seeks  to  subject  the 
property  levied  on  to  his  execution,  and  of  the  nature  of  the  claim 
of  the  defendant  thereto.1 

In  presenting  issues  the  claimant  must  set  forth  the  nature  of  his 
-claim;  but  he  is  not  required  to  make  such  statement  in  his  affida- 
vit.2 If  he  claims  as  mortgagee  in  the  justice  court,  he  may  amend 
on  appeal  and  claim  as  purchaser.3  If  he  claims  ownership  by  vir- 
tue of  an  estoppel,  he  must  plead  it  and  set  forth  the  facts  consti- 
tuting the  estoppel.4  If  the  attaching  creditor  sets  up  the  fact  that 
the  property  levied  on  was  the  property  of  his  attached  debtor, 
•who  was  insolvent,  and  who  had  no  other  property  subject  to  levy, 
.and  that  he  had  fraudulently  transferred  the  same  to  claimants, 
this  is  a  sufficient  tender  of  issue.5  When  on  appeal  it  appears 
that  the  trial  was  had,  but  the  transcript  fails  to  disclose  what  the 
issue  was,  the  case  will  not  be  reversed  on  account  of  the  admission 
or  rejection  of  evidence  on  the  trial,  if,  under  any  issue  that  might 
have  been  made,  the  action  of  the  court  would  have  been  correct.6 

The  greatest  latitude  is  allowed  in  the  admission  of  proof.  Plaint- 
iff may  show  fraud  on  the  part  of  claimant  in  claiming  the  prop- 
erty.7 Where  property  is  seized  under  a  distress  warrant,  a  claim- 
ant who  purchased  the  property  after  the  levy  may  plead  and  prove 
that  the  debt  sued  for  had  been  paid.  Should  it  appear  that  pay- 
ment was  made  after  the  levy,  the  plaintiff  would  be  entitled  to  re- 
cover costs  and  damages.8 

The  defense  of  the  statute  of  limitations  may  be  claimed  without 
pleading  it.9 

§888.  Evidence;  copy  of  writ  admissible. 

When  the  trial  is  in  a  county  other  than  that  in  which  the  writ 
issued  under  which  the  levy  was  made,  the  copy  of  the  writ  required 

duces  authority  from  the  assignor  to  prosecute  the  action  for  the  trial  of  the 
right  to  property  levied  upon  in  his  name,  he  should  be  permitted  to  do  so.  In 
the  absence  of  such  technical  authority,  he  should  be  permitted  to  have  the 
cause  docketed  in  the  name  of  the  plaintiff  for  his  use,  and  upon  proof  of  his 
purchase  of  the  judgment  he  should  be  recognized  as  the  proper  plaintiff  in 
the  case.  Owens  v.  Clark,  78  T.  547  (15  S.  W.  Rep.  101). 

1R.  S.  5297,  5298;  Wright  v.  Henderson,  10  T.  204;  Webb  v.  Mallard,  27  T.  80. 

2  Durham  v.  Flannagan,  2  App.  C.  C.,  §  23;  Choate  v.  Mcllhenny  Co.,  71  T.  119 
<9  S.  W.  Rep.  83). 

3  Blanton  v.  Langston,  60  T.  149. 

4  Scarbrough  v.  Alcorn,  74  T.  358  (12  S.  W.  Rep.  72). 

6  McKinnon  v.  Reliance  L.  Co.,  63  T.  30. 
estate  v.  Bender,  68  T.  676  (5  S.  W.  Rep.  674). 

7  Heidenheimer  v.  Bledsoe,  1  App.  C.  C.,  §  319;  Linn  v.  Wright,  18  T.  317. 

8  England  v.  Brinson,  1  App.  C.  C.,  §  320. 
-9  Reynolds  v.  Lansford,  16  T.  286. 
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to  be  returned  by  the  officer  making  the  levy  may  be  received  in 
evidence  in  like  manner  as  the  original  would  be  received.1  Such 
•copy  is  admissible  although  it  has  no  seal  attached,  nor  copy  of  a 
seal.2  Where  claimant's  oath  and  bond  recite  the  existence  of  the 
writ  of  attachment  under  which  the  property  was  seized,  and  a 
levy  thereof,  it  is  unnecessary  to  offer  the  writ,  or  a  copy  of  it,  in 
•evidence.3 

When  property  is  levied  on  in  the  hands  of  an  assignee,  for  the 
•debt  of  an  assignor,  such  assignee  may  show  that  no  such  debt  in 
fact  existed,  and  if  judgment  had  already  been  rendered  on  such 
•debt  in  a  proceeding  to  which  the  assignee  was  not  a  party,  he  may, 
in  behalf  of  the  creditors,  show  that  the  judgment  was  not  obtained 
on  an  existing  debt,  but  was  obtained  by  collusion.  If  he  desires 
to  show  such  facts  in  a  proceeding  to  try  the  right  to  property 
levied  on,  he  should,  by  plea,  present  an  issue  under  which  such  evi- 
dence could  be  admitted.4 

§  889.  Burden  of  proof. 

If  the  property  was  taken  from  the  possession  of  the  claimant 
the  burden  of  proof  is  on  the  plaintiff.  If  it  was  taken  from  the 
possession  of  the  defendant  in  the  writ,  or  any  other  person  than 
the  claimant,  the  burden  of  proof  is  on  the  claimant.5 

Where  the  property  was  in  the  possession  of  the  claimant,  the 
plaintiff  must  prove  a  better  title.6  While  the  trial  judge  must  in 
the  first  instance  determine  in  whose  possession  the  property  was 
when  it  was  seized,  it  does  not  follow  that  in  a  proper  case  the  court 
should  not  submit  to  the  jury  the  question  of  fact  on  which  the  de- 
termination of  the  burden  of  proof  must  rest.7  Where  the  plaintiff 
attacks  the  title  of  the  claimant  on  the  ground  that  the  transfer  to 

i  R.  S.  5306. 

2Kuykendall  v.  Marx,  1  App.  C.  C.,  §  669. 

» Still  v.  Focke,  66  T.  715  (2  S.  W.  Rep.  59). 

4  Still  v.  Focke,  66  T.  715  (2  S.  W.  Rep.  59).  It  is  said  in  this  case  that,  when 
the  issue  between  an  attaching  creditor  and  an  assignee  is  whether  the  property 
seized  belonged  to  the  assignor  or  to  the  assignor  and  another  as  partners  and 
debtors  of  the  attaching  creditor,  the  true  relations  of  the  parties  maybe  shown 
by  any  evidence  that  would  fix  on  the  assignor  a  liability  as  partner,  for  the 
acts  of  the  one  towards  whom  it  is  claimed  he  sustained  that  relation. 

Where  on  a  trial  of  the  right  to  property  attached  it  was  proved  that  the  debt 
upon  which  the  attachment  was  founded  was  in  existence  at  the  date  of  the 
transfer  challenged  by  plaintiff,  it  was  held  that  the  question  of  fraud  should 
have  been  submitted  to  the  jury.  Yarborough  v.  Weaver,  22  S.  W.  Rep.  771. 

»R.  S.  5302,  5303. 

6  Cooper  v.  Bumpass,  1  App.  C.  C.,  §  499;  Miller  v.  Sturm,  36  T.  291.  If  the  evi- 
dence shows  that  the  title  once  vested,  it  is  not  necessary  to  show  that  it  was 
accompanied  with  possession.  Scarbrough  v.  Alcorn,  74  T.  358  (12  S.  W.  Rep.  72). 

1  Brown  v.  Lessing,  70  T.  544  (7  S.  W.  Rep.  783).    In  doubtful  cases  the  court 
must  determine  where  the  burden  must  rest.    Miller  v.  Sturm,  36  T.  291. 
56 
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him  or  to  his  vendor  was  in  fraud  of  creditors,  the  burden  is  on  the 
plaintiff  to  prove  that  he  is  a  creditor.  To  prove  his  claim,  evi- 
dence must  be  offered  other  than  the  attachment  and  the  sheriff's 
return  thereon.1  The  rule  is  that  when  an  attachment  is  levied 
upon  property  in  the  possession  of  a  third  person,  the  burden  of 
proof  is  upon  the  attaching  creditor  to  show  that  the  property  was 
subject  to  the  levy,  and  neither  the  affidavit  in  the  attachment.suit, 
nor  the  judgment  therein  foreclosing  the  lien,  is,  in  a  suit  for  the 
trial  of  the  right  of  property,  between  the  attaching  creditor  and  a, 
claimant  to  whom  the  creditor  had  transferred  the  property  prior 
to  the  attachment  proceedings,  evidence  of  a  fraudulent  intent  in. 
making  the  transfer.2 

The  burden  of  proof  is  determined  by  ascertaining  who  had  the 
apparent  visible  possession  at  the  time  of  the  seizure.3  Possession 
by  the  agent  is  the  possession  of  his  principal.4  And  where  cattle 
are  seized  on  the  husband's  premises  and  the  wife  claims  them,  she 
must  prove  her  claim.5 

Where  the  return  of  the  sheriff  does  not  disclose  in  whose  posses- 
sion the  property  was  found  when  the  attachment  was  levied,  the 
burden  is  on  the  plaintiff  to  prove  that  it  was  in  the_  hands  of  the 
defendant  in  attachment.6  It  was  held  error  to  permit  the  sheriff 
to  amend  his  return,  on  motion  of  the  claimant,  so  as  to  show  that 
the  person  in  whose  hands  the  property  was  found  at  the  time  of 
the  levy  stated  that  he  held  it  for  the  claimant.7 

§  890.  Title  to  domestic  animals. 

The  statute  provides  that  "  upon  the  sale,  alienation  or  transfer 
of  any  horse,  mare,  mule,  gelding,  colt,  jack,  jennet,  cow,  calf,  ox 
or  beef  steer,  by  any  person  in  this  state,  the  actual  delivery  of  such 
animals  shall  be  accompanied  by  a  written  transfer  from  the  vendor, 
or  party  selling,  to  the  purchaser,  giving  the  number,  marks  and 
brands  of  each  animal  sold  and  delivered,"  and  that  upon  the  trial 
of  the  right  of  property  of  any  animal  mentioned,  in  any  court  of 
this  state,  the  possession  of  such  animal  without  the  written  trans- 
fer therein  specified  shall  be  deemed  prima  facie  illegal.8 

Where  the  title  to  certain  horses  on  which  an  attachment  had; 

Freiberg  v.  Foreman,  1  App.  C.  C.,  §  473;  Producers'  Marble  Co.  v.  Bergen,  31 
S.  W.  Rep.  89. 

*Lewy  v.  Fischl,  65  T.  311. 

« Hodde  v.  Susan,  63  T.  303. 

*  Pierson  v.  Tom,  10  T.  145;  Le  Page  v.  Slade,  79  T.  473  (15  S.  W.  Rep.  496);  King. 
v.  Sapp,  66  T.  519  (2  S.  W.  Rep.  573). 

5  Lott  v.  Keach,  5  T.  394. 

6  Boaz  v.  Schneider,  69  T.  128  (6  S.  W.  Rep.  402). 

7  Panhandle  Nat.  Bank  v.  Foster,  74  T.  514  (12  S.  W.  Rep.  223). 
8R.  S.  4940,  4941. 
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been  levied  was  the  question  in  issue,  it  was  held  proper  to  charge 
the  jury  that  if  the  horses  were  taken  from  the  possession  of  claim- 
ant the  burden  of  proof  was  on  the  plaintiff,  and  that  in  the  ab- 
sence of  a  bill  of  sale  the  law  presumed  that  claimant  had  no  title. 
The  court  say  that  the  charges  are  not  any  more  conflicting  than 
the  law  itself.1 

§  891.  Regularity  and  validity  of  the  writ,  etc. 

The  purpose  of  the  statute  was  to  secure  a  trial  of  the  contest  as 
to  the  right  of  property,  and  not  of  the  validity  of  the  writ.  It 
was  intended  that  the  validity  of  the  writ  should  not  be  questioned 
except  by  a  special  plea  setting  up  the  grounds  upon  which  its  in- 
validity is  claimed.  It  is  no  ground  for  reversal  that  the  writ  of 
attachment  which  was  not  attacked  by  plea  was  not  introduced  in 
evidence.2  The  invalidity  of  the  levy  by  virtue  of  which  the  prop- 
erty was  seized  can  be  raised  only  by  a  special  plea  calling  it  in 
question  and  pointing  out  the  invalidity.3 

The  claimant  cannot  abate^the  attachment  on  account  of  defects 
in  the  affidavit  or  bond ; 4  especially  after  a  foreclosure  of  the  at- 
tachment.5 Where  the  execution  is  simply  irregular,  it  cannot  be 
attacked.6  The  claimant,  if  the  property  was  levied  upon  in  his 
possession,  may  show  that  the  process  under  which  the  levy  was 
made  was  void,  or  was  such  as  did  not  authorize  a  disturbance  of 
his  possession.  "Where  the  process  is  void  it  may  be  attacked  after 
issue  joined,  at  any  stage  of  the  trial.7 

A  claimant  cannot,  in  the  absence  of  allegations  of  collusion  and 
fraud  between  the  plaintiff  and  the  defendant  in  attachment,  at- 
tack the  validity  of  the  indebtedness  sued  on,8  nor  go  behind  the 
judgment  on  which  an  execution  issued  and  inquire  into  the  debt 
on  which  the  judgment  was  rendered.9  It  may  be  shown  that  the 
judgment  on  which  the  execution  was  issued  was  void  for  want  of 
proper  service  on  or  appearance  by  the  execution  defendant.10 

1  Traders'  Nat.  Bank  v.  Day,  7  Civ.  App.  569. 

2  Ft.  W.  Pub.  Co.  v.  Hitson,  80  T.  216  (14  S.  W.  Rep.  843;  16  S.  W.  Rep.  551). 
The  validity  of  the  writ  of  attachment  was  not  attacked  by  any  special  plea 
pointing  out  the  grounds  of  its  invalidity,  and  it  was  held  that  a  charge  to  the 
effect  that  it  was  necessary  on  the  part  of  the  plaintiff  to  establish  its  validity 
by  other  evidence  than  that  which  the  writ  itself  afforded  was  erroneous.   Yar- 
borough  v.  Weaver,  22  S.  W.  Rep.  771. 

3  Davis  v.  Dallas  Nat.  Bank,  7  Civ.  App.  41. 

«Roos  v.  Lewyn,  5  Civ.  App.  593  (23  S.  W.  Rep.  450;  24  S.  W.  Rep.  538). 
»Slade  v.  Le  Page,  8  Civ.  App.  403  (27  S.  W.  Rep.  952). 
«  Seligson  v.  Staples,  1  App.  C.  C.,  §  1070. 

7  Tillman  v.  McDonough,  2  App.  C.  C.,  §  54,  citing  Latham  v.  Selkirk,  11  T.  314; 
Webb  v.  Mallard,  27  T.  80. 

8Saunders  v.  Ireland,  27  S.  W.  Rep.  880. 
»  Livingston  v.  Wright,  68  T.  706  (5  S.  W.  Rep.  407). 
10  Wrought  Iron  Range  Co.  v.  Brooker,  2  App.  C.  C.,  g§  225-228. 
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§  892.  Judgment  againt  claimant  for  damages. 

If  the  claimant  fail  to  establish  his  right  to  the  property,  the 
court  will  give  judgment  against  all  the  obligors  in  the  claimant's 
bond  for  ten  per  cent,  damages  on  the  value  of  the  property.  When 
such  value  is  greater  than  the  amount  claimed  under  the  writ  by 
virtue  of  which  the  property  was  levied  upon,  the  damages  must 
be  on  the  amount  claimed  under  the  writ.1 

Where  the  attachment  creditor  succeeds  he  is  entitled  to  recover 
ten  per  cent,  damages  upon  the  amount  of  his  debt  claimed  in  the 
attachment  proceedings,  as  evidenced  by  the  judgment  therein  ren- 
dered.2 When  an  attachment  was  sued  out  the  amount  of  the  debt 
was  greater  than  the  value  of  the  property  levied  upon,  but  before 
the  trial  the  debt  had  been  reduced  by  payments  to  a  sum  less 
than  the  value  of  the  property.  On  judgment  against  the  claimant 
it  was  held  that  the  damages  should  have  been  assessed  on  the 
amount  of  the  debt  remaining  unpaid,  and  not  on  the  value  of  the 

property.3 

• 

§  893.  Judgment  against  claimant  for  value  of  property. 

Where  a  claimant  of  property  fails  to  establish  his  right  thereto, 
judgment  will  be  rendered  against  him  and  his  sureties  for  the 
value  of  the  property,  with  legal  interest  thereon  from  the  date  of 
the  bond.  Such  judgment  is  rendered  in  favor  of  the  plaintiff  in 
the  writ,  or  of  the  several  plaintiffs,  if  more  than  one,  and  must 
fix  the  amount  of  each  plaintiff's  claim;  and  in  case  such  judgment 
should  not  be  satisfied  by  a  return  of  the  property  as  provided  in 
article  5310  of  the  Revised  Statutes,  execution  may  issue  thereon 
in  the  name  of  the  plaintiff  for  the  amount  of  his  claim,  or  of  all 
the  plaintiffs  for  the  sum  of  their  several  claims,  provided  the 
amount  of  such  judgment  exceed  such  claim  or  sum;  and  in  such 
cases  the  excess  of  the  judgment  will  inure  to  the  benefit  of  any 
person  who  may  show  superior  right  or  title  to  the  property  claimed 
as  against  the  claimant;  but  if  the  judgment  be  for  a  less  amount 
than  the  sum  of  the  several  plaintiffs'  claims,  then  the  respective 
rights  and  priorities  of  the  several  plaintiffs  must  be  fixed  and  ad- 
justed in  the  judgment.4 

The  judgment  must  not  only  be  for  the  value  of  the  property, 
with  legal  interest  thereon  from  the  date  of  the  bond;5  it  must  also 

1R.  S.  5304,  5305. 

2  Harris  v.  Schuttler,  24  S.  W.  Rep.  989;  Wetzel  v.  Simon,  25  S.  W.  Rep.  792. 

3  Dupree  v.  Woodruff,  19  S.  W.  Rep.  469. 
<R.  S.  5307,  5308;  Acts  1887,  p.  104. 

s  Martin  v.  Harnett,  86  T.  517  (25  S.  W.  Rep.  1115);  Floege  v.  Wiedner,  77  T.  311 
(14  S.  W.  Rep.  132);  Livingstone  v.  Wright,  68  T.  706  (5  S.  W.  Rep.  407);  Wills 
Point  Bank  v.  Bates,  76  T.  329  (13  S.  W.  Rep.  309);  Neill  v.  Billingsly,  49  T.  161 : 
Ratcliff  v.  Hicks,  23  T.  173. 
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ascertain  the  amount  due  to  plaintiff,  or  to  each  of  the  several 
plaintiffs  if  there  be  more  than  one,  so  that  the  sum  for  which  ex- 
ecution may  issue  can  be  ascertained.  Only  one  execution  issues 
whether  there  be  one  or  several  plaintiffs,  and  the  priorities  of  the 
plaintiffs  must  be  declared  where  the  whole  amount  of  the  judg- 
ment is  in  excess  of  the  value  of  the  property.  This  form  of  judg- 
ment is  required  although  judgment  goes  against  the  claimant  by 
default.1  A  joint  judgment  in  favor  of  the  plaintiffs  is  erroneous.2 

The  judgment  is  unconditional  —  for  the  value  of  the  property, 
although  such  value  is  in  excess  of  the  amount  of  the  debt;  but 
the  plaintiff  is  entitled  to  recover  only  his  debt,  damages,  interest 
and  costs,  and  the  judgment  may  be  satisfied  by  returning  the 
property  and  paying  for  the  use  of  the  same  together  with  the 
damages  and  costs.3  An  attempt  to  enforce  the  judgment  accord- 
ing to  its  terms  wrould  be  ground  for  an  injunction  for  the  excess 
over  the  amount  above  indicated.4 

Where  the  value  assessed  by  the  sheriff  on  the  claim  bond  is  not 
attacked,  or  where  there  is  no  other  evidence  of  value,  it  may  be 
adopted  as  the  rule  in  rendering  judgment.5 

A  judgment  sustaining  a  demurrer  to  the  claim  and  affidavit, 
when  there  is  no  offer  to  cure  alleged  defects,  is  as  conclusive  a  de- 
termination of  the  cause  as  would  be  a  finding  and  judgment  upon 
evidence.  Such  a  judgment  is  res  adjudicate  and  may  be  pleaded 
as  such  in  a  subsequent  suit  between  the  same  parties  or  their  priv- 
ies. A  dismissal  of  the  claim  would  not  defeat  the  right  of  the 
judgment  creditor  to  a  judgment  against  the  sureties  on  the  claim- 
ant's bond,  and  against  the  claimant  for  the  value  of  the  property, 
with  legal  interest  thereon  from  the  date  of  the  bond.  And  the 
proper  practice  would  be  to  ascertain  the  value  of  the  property 
after  the  demurrer  is  sustained  and  render  a  judgment  for  that 
amount.6  The  claimant  cannot  relieve  his  sureties  from  liability 

i  Martin  v.  Harnett  86  T.  517,  674  (25  S.  W.  Rep.  1115). 

-'Ft.  W.  Pub.  Co.  v.  Hitson,  80  T.  216  (14  S.  W.  Rep.  843;  16  S.  W.  Rep.  551). 

3  Wrought  Iron  Range  Co.  v.  Brooker,  2  App.  C.  C.,  §§  229,  231;  R.  S.  5310; 
Wilber  v.  Kray,  73  T.  533  (11  S.  W.  Rep.  540);  Lewis  v.  Taylor,  17  T.  57. 

4  Wills  Point  Bank  v.  Bates,  76  T.  329  (13  S.  W.  Rep.  309).     A  general  verdict 
for  either  party  was  held  sufficient  under  the  statute  before  it  was  amended. 
Wilber  v.  Kray,  73  T.  533  (11  S.  W.  Rep.  540). 

5  Aiken  v.  Kennedy,  1  App.  C.  C.,  §  1321 ;  York  v.  Le  Gierse,  1  App.  C.  C.  1327. 
The  jury  need  not  find  the  value  of  the  property  where  it  is  not  expressly  put 
in  iss.ue.     Latham  v.  Selkirk,  11  T.  314;  Chapman  v.  Allen,  15  T.  278;  Wright  v. 
Henderson,  12  T.  43. 

tt  Dixon  v.  Zadek,  59  T.  529.  Where  a  claimant  abandons  his  claim  of  purchaser 
in  good  faith  as  against  an  attaching  creditor,  it  seems  that  the  sureties  on  his 
bond  may  intervene  and  defend  his  right  to  the  property.  Boehm  v.  Calisch,  3 
S.  W.  Rep.  293.  Trial  of  right  to  property  levied  on  by  attachment.  After  bond 
had  been  given  the  attachment  was  quashed,  but  the  order  was  reversed  on  ap- 
peal. After  the  reversal  the  claimant  filed  a  plea  in  abatement,  setting  up  the 
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by  returning  the  property  to  the  sheriff  before  the  case  is  tried.1 
Where  the  proceeding  is  dismissed  by  the  claimant,  and  there  is  no 
disposition  of  the  property,  but  only  a  judgment  against  the  claim- 
ant for  costs,  such  judgment  will  not  prevent  an  action  on  the 
bond.  The  bond  may  be  considered  a  common-law  obligation,  and 
the  measure  of  damages  is  the  amount  of  plaintiff's  debt  with  in- 
terest, the  property  being  of  greater  value  than  the  amount  of  the 
debt.2 

§  894.  Return  of  property  by  claimant. 

The  statute  provides  that  no  execution  shall  issue  on  the  judg- 
ment against  the  claimant  for  ten  days ;  also,  that  if  the  claimant, 
within  ten  days  from  the  rendition  of  the  judgment,  shall  return 
the  property  in  as  good  condition  as  he  received  it,  and  pay  for  the 
use  of  the  same,  together  with  the  damages  and  costs,  such  delivery 
and  payment  shall  operate  as  a  satisfaction  of  the  judgment.3 

There  must  be  such  a  return  and  delivery  of  the  property  as  will 
enable  the  officer  to  ascertain  b}^  inspection  whether  the  whole  of 
it  has  been  returned,  and  in  as  good  condition  as  when  it  was  re- 
ceived by  the  claimant.  If  the  property  should  consist  of  a  large 
stock  of  goods,  or  of  very  numerous  or  bulky  articles,  a  delivery  of 
the  key  of  the  store-house,  or  a  tender  of  the  property  in  such  man- 
ner as  the  law  recognizes  as  a  delivery  of  property,  might  in  some 
cases  be  sufficient  if  accepted  by  the  officer.4  The  whole  of  the 

fact  that  the  writ  of  attachment  had  been  quashed,  and  claiming  that  his  re- 
plevy  bond  had  been  thereby  discharged,  and  that  the  action  should  be  dis- 
missed. It  was  held  error  to  sustain  the  plea.  Carpenter  v.  First  Nat.  Bank  of 
Decatur,  20  S.  W.  Rep.  130. 

1  Durst  v.  Padgitt,  5   Civ.  App.  304  (24  S.  W.  Rep.  666).     The   property  was 
claimed,  and  by  the  sheriff  delivered  to  the  claimant,  and  afterwards  the  claim- 
ant, before  the  trial  of  the  case,  returned  the  property  to  the  sheriff,  and  then  pre- 
sented to  him  another  affidavit  and  bond  for  the  property,  which  were  by  the 
sheriff  returned  into  court,  and  the  case  docketed,  and  the  claimant  declined  to 
prosecute  the  first  case,  and  it  was  dismissed  at  his  costs,  and  he  procured  an 
order  in  the  last  case  that  plaintiff  take  nothing  and  defendant  recover  costs. 
The  sheriff  not  being  authorized  to  receive  the  property  when  tendered  to  him, 
the  oatli  and  bond  tendered  to  him  were  unauthorized,  and  their  return  to  the 
county  court  conferred  no  jurisdiction  on  the  court,  and  the  proceedings  there- 
under were  null  and  void. 

2  Wallace  v.  Terry,  4  App.  C.  C.,  §  58.    Where  the  affidavit  and  claim  bond  are 
quashed  and  the  case  dismissed,  and  the  plaintiff  in  the  execxition  sues  the  offi- 
cer for  the  value  of  the  property  delivered  to  the  claimant,  the  officer  may  have 
the  principal  and  sureties  in  the  bond  made  parties,  and  have  judgment  over 
against  them  if  judgment  goes  against  him;  but  he  cannot  have  execution  in 
his  favor  until  he  has  satisfied  the  judgment  rendered  against  him.     Denson  v. 
Horn,  4  App.  C.  C.,  £  227.     Where  the  case  was  dismissed  for  want  of  jurisdiction, 
in  an  action  on  the  bond  the  sureties  were  estopped  from  asserting  that  the 
property  belonged  to  their  principal.     Zurcher  v.  Krohne,  63  T.  118. 

3  R.  S.  5309,  5310. 

4  Edwards  v.  Connolly,  61  T.  30.    In  this  case  the  property  consisted  of  a  sor- 
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property  must  be  returned,1  and  the  damages  and  costs  must  be 
paid,  within  the  ten.  days  allowed.2  The  value  of  the  use  of  the 
property  must  be  proved  and  shown  by  the  judgment.3 

§  895.  Procedure. 

The  proceedings  and  practice  on  the  trial  are,  as  nearly  as  prac- 
ticable, the  same  as  in  other  cases.4  Where  property  is  claimed  as 
against  several  attachments,  the  better  practice  is  to  consolidate  the 
cases,  notwithstanding  separate  claim  bonds  were  given.  The  stat- 
ute contemplates  that  but  one  judgment  will  be  entered  against  the 
claimant  for  the  value  of  the  property,  which  will  be  ordered  paid 
to  the  plaintiffs  in  the  different  writs  according  to  their  respective 
priorities.  A  refusal  to  consolidate  is  not  reversible  error  where 
no  injury  is  shown.5  When  property  held  under  several  writs  of 
.attachment  is  claimed  by  a  third  party,  who  files  his  claim  and 
bond  under  the  statute,  the  better  practice  is  to  institute  but  one 
proceeding  to  try  the  right  of  property,  and  to  make  each  attach- 
ing creditor  a  party  thereto.  In  such  a  proceeding  the  equities 
and  priorities  of  all  parties  may  be  adjusted.6 

ghum  mill  and  evaporator,  which  were  so  heavy  as  to  require  wagons  to  remove 
them,  and  it  was  held  that  a  tender,  by  the  claimant,  of  the  property  back  to 
the  officer,  which  was  at  that  time  not  visible  to  the  parties,  but  ten  or  fifteen 
miles  removed  from  where  the  tender  was  made,  did  not  constitute  such  a  re- 
turn as  is  contemplated  by  the  statute.  See,  also,  Garrity  v.  Thompson,  67  T.  1 
(2  S.  W.  Rep.  750). 

1  Betterton  v.  Buck,  2  App.  C.  C.,  §  202. 

2  Bullard  v.  White,  2  App.  C.  C.,  §  287. 

3  Keating  v.  Julian,  23  S.  W.  Rep.  607;  Ft.  W.  Pub.  Co.  v.  Hitson,  80  T.  216  (14 
S.  W.  Rep.  843;  16  S.  W.  Rep.  551).   Where  the  property  in  controversy  consisted 
of  several  articles,  separately  valued,  a  judgment  against  the  claimant  and  his 
sureties  for  the  aggregate  value  of  the  property  was  proper.   Betterton  v.  Buck, 
3  App.  C.  C.,  §  201,  citing  Chapman  v.  Allen,  15  T.  278;  Wright  v.  Henderson,  12 
T.  43. 

If  the  claim  in  the  right  of  property  proceeding  is  not  sustained,  no  matter 
for  what  reason,  the  bondsmen  of  the  claimant  are  bound  to  return  the  property 
or  its  value  in  ten  days.  The  rights  of  a  creditor,  to  secure  whose  debt  property 
has  been  seized,  cannot  be  affected  by  any  transactions  between  a  third  party 
claiming  it  and  others,  which  occur  after  the  rights  of  the  creditor  are  fixed 
Tinder  the  claim  judgment  and  when  the  property  has  not  been  returned.  Gar- 
rity v.  Thompson,  67  T.  1  (2  S.  W.  Rep.  750). 

4  R.  S.  5301. 

5  Davis  v.  Dallas  Nat.  Bank,  7  Civ.  App.  41.    But  see  Green  v.  Banks,  24  T.  508. 

6  Blankenship  v.  Thurinan,  68  T.  671  (5  S.  W.  Rep.  836).     Where  an  attach- 
ment is  quashed  the  property  is  at  once  released ;  and  where  the  fact  is  pleaded 
in  abatement  by  a  claimant  in  an  action  for  the  trial  of  the  right  of  property, 
proceedings  will  not  be  suspended  on  motion  of  the  attaching  creditor  for  the 
purpose  of  awaiting  a  ruling  of  the  appellate  court  on  the  order  quashing  the 
attachment.     Blum  v.  Addington,  9  S.  W.  Rep.  82. 

When  claims  and  bond  are  filed  under  the  statute  to  property  seized  under 
attachment,  the  claimant  cannot  object  to  the  action  of  the  court,  when  the 
property  is  found  to  belong  to  the  debtor,  in  adjudging  that  it  is  subject  to  the 
attachment.  Blankenship  v.  Thurman,  68  T.  671  (5  S.  W.  Rep.  836). 
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§  896.  When  and  by  whom  granted. 

Judges  of  the  district  and  county  courts  may,  either  in  term  time- 
or  vacation,  grant  writs  of  injunction,  returnable  to  said  courts,  in 
the  following  cases : 

1.  Where  it  shall  appear  that  the  party  applying  for  such  writ 
is  entitled  to  the  relief  demanded,  and  such  relief  or  any  part  thereof 
requires  the  restraint  of  some  act  prejudicial  to  the  applicant. 

2.  Where,  pending  litigation,  it  shall  be  made  to  appear  that  a 
party  is  doing  some  act  respecting  the  subject  of  litigation,  or 
threatens,  or  is  about  to  do,  some  act,  or  is  procuring  or  suffering 
the  same  to  be  done  in  violation  of  the  rights  of  the  applicant, 
which  act  would  tend  to  render  judgment  ineffectual. 

3.  In  all  other  cases  where  the  applicant  for  such  writ  may  show 
himself  entitled  thereto  under  the  principles  of  equity.1 

1  R.  S.  2989.  Where  an  assignment  is  made  for  the  benefit  of  creditors,  the 
assignor  or  any  creditor  may  institute  a  suit  by  injunction  to  enjoin  the  allow- 
ance of  a  claim.  R.  S.  82.  In  a  divorce  suit  the  wife  may  enjoin  the  husband 
from  disposing  of  property.  R.  S.  2984. 

As  to  jurisdiction,  see  §  118,  ante.    It  is  now  held  that  the  county  court  has  a. 
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Under  the  principles  of  equity  an  injunction  will  not  be  granted 
where  there  is  a  certain  and  adequate  remedy  at  law.  The  rule 
obtains  where  a  statutory  remedy  is  provided  for  the  redress  of  the 
injury,  and  failure  to  allege  that  plaintiff  was  denied  the  statutory 
relief,  or  that  the  relief  afforded  by  the  statute  is  inadequate,  is 
fatal.1  The  remedy  at  law  must  be  as  practical  and  efficient  to  the 
ends  of  justice,  and  its  prompt  administration,  as  the  remedy  in 
equity.2  It  is  said  that  an  injunction  will  not  be  granted  except  in 
cases  of  great  injury,  where  courts  of  law  cannot  afford  an  adequate 
or  commensurate  remedy  in  damages;  that  the  right  must  be  clear, 
the  injury  impending  or  threatened,  so  as  to  be  averted  only  by  the 
protective,  preventive  process  of  injunction.  It  will  not  be  awarded 
in  doubtful  cases,  nor  in  new  ones  not  coming  within  well-established 
principles.3  It  will  not  be  granted  when  no  injury  is  to  be  appre- 
hended.1 

Injunction  is  a  preventive  remedy,  and  no  relief  can  be  afforded 
for  an  injury  already  inflicted.5  It  is  not  in  all  cases  a  ground  of 
relief  that  complainant  may  apprehend  future  injury  from  an  act 
about  to  be  done.  Thus,  a  petition  for  a  perpetual  injunction 
against  the  apprehended  disastrous  results  to  complainant  of  the 
adoption  of  a  local  option  law  at  a  future  election  is  premature. 
It  is  doubted  whether  injunction  is  the  proper  remedy.6 

As  a  general  rule  the  aid  of  a  court  of  equity  cannot  be  invoked 
to  enjoin  criminal  prosecutions.  This  rule  is,  however,  subordinate 
to  the  general  principle  that  equity  will  grant  relief  when  there  is 
not  a  plain,  adequate  and  complete  remedy  at  law,  and  when  it  is 
necessary  to  prevent  irreparable  injury.  Where  the  record  shows 
that  the  right  and  privilege  of  using  its  property  by  a  cemetery 
company  for  cemetery  purposes  is  destroyed  or  impaired  by  virtue 
of  the  existence  of  a  city  ordinance,  an  injunction  will  lie,  although 
the  ordinance  is  void  and  the  city  is  not  proceeding  to  enforce  it,. 
and  a  legal  remedy  may  exist  against  its  enforcement.7 

general  jurisdiction  to  issue  writs  of  injunction  and  mandamus.   Dean  v.  Bailey  r 
31  S.  W.  Rep.  185.     See  the  chapter  on  Mandamus. 

1  Duck  v.  Peeler,  74  T.  268  (11  S.  W.  Rep.  1111);  Beer  v.  Landrnan,  31  S.  W.  Rep. 
805. 

2  Watson  v.  Sutherland,  5  Wall.  (U.  S.)  74;  Brown  v.  Pacific  Mail  Steamship 
Co.,  5  Blatch.  525. 

3  Bonaparte  v.  Camden  &  Amboy  R.  Co.,  1  Bald.  205. 

4  Watrous  v.  Rodgers,  16  T.  410. 

5  Whitaker  v.  Dillard,  81  T.  359  (16  S.  W.  Rep.  1084):  Brammer  v.  Jones,  2  Bond, 
100.    Where  an  injunction  is  sought  against  the  holding  of  an  election,  and  the 
time  for  holding  the  same  has  passed  at  the  time  of  a  hearing  of  the  case  on 
appeal,  no  relief  can  be  afforded.    Kerr  v.  Riddle,  31  S.  W.  Rep.  328. 

6  Kerr  v.  Riddle,  31  S.  W.  Rep.  328. 

7  City  of  Austin  v.  Cemetery  Association,  87  T.  330  (28  S.  W.  Rep.  528).     The 
ordinance  in  this  case  denounced  a  penalty  against  all  persons  using  the  ceme- 
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One  who  has  neglected  or  misused  his  ordinary  legal  remedies  is 
not  entitled  to  the  extraordinary  remedy  by  injunction.1  Where 
the  maker  of  a  note  given  for  a  gambling  debt  is  sued  at  la\v,  he 
must  show  some  reason  for  not  defending  the  suit  before  he  can 
resort  to  equity  for  a  cancellation  of  the  note  and  an  injunction 
against  its  enforcement.  It  is  not  material  that  he  also  asks  for  a 
delivery  up  of  notes  deposited  as  collateral  to  the  note  in  suit.  The 
fact  that  the  consideration  of  an  executory  contract  arises  out  of 
an  illegal  transaction  is  as  complete  a  defense  in  an  action  brought 
upon  such  contract  in  a  court  of  law  as  it  is  a  ground  for  cancella- 
tion in  a  court  of  equity.  The  true  ground  upon  which  equity  in- 
terferes is  not  that  there  is  no  remedy  at  law,  which  is  the  usual 
ground  of  equitable  jurisdiction,  but  that  the  circumstances  are 
such  that  the  defensive  remedy  at  law  would  not  be  equally  cer- 
tain, complete  and  adequate  as  it  could  be  made  in  "equity,  the  de- 
•cree  of  cancellation  being  only  an  equitable  mode  of  rendering  that 
defense  effectual.2 

§  897.  Principles,  practice  and  procedure. 

The  principles,  practice  and  procedure  governing  courts  of  equity 
govern  proceedings  in  injunctions  when  they  are  not  in  conflict 
with  the  provisions  of  the  laws  of  this  state.3 

The  question  whether  there  is  any  conflict  between  this  article 
;and  the  provisions  of  the  first  two  subdivisions  of  article  2989  of 
the  Revised  Statutes 4  seems  never  to  have  been  decided.  Complain- 
ant is  entitled  to  an  injunction  under  those  two  subdivisions  in  certain 
specified  cases,  and  by  the  third  subdivision  where  he  "shows  himself 
entitled  thereto  under  the  principles  of  equit}^."  Are  the  maxims 
and  principles  of  equity  enforced  in  all  cases?  The  courts  of  the 
;state  have  equity  jurisdiction,  and  it  is  held  that  the  maxim  that 
"  he  who  seeks  equity  must  do  equity"  will  be  enforced,  though 
inot  "  in  the  entirety  of  its  broad  general  sense."  The  meaning  of 
this  maxim  is,  in  effect,  that  the  court  will  give  the  plaintiff  the 
.relief  to  which  he  is  entitled  only  upon  condition  that  he  has  given 
or  consents  to  give  the  defendant  such  corresponding  rights  as  he 
also  may  be  entitled  to  in  respect  to  the  subject-matter  of  the  suit. 
In  the  enforcement  of  this  principle  it  is  held  that  the  courts  will 

'tery  grounds  for  purposes  of  interment,  and  it  was  therefore  apparent  that,  not- 
•withstanding  the  ordinance  might  be  void,  no  one,  without  some  strong  induce- 
ment, would  be  willing  to  run  the  risk  of  a  prosecution,  and  the  ordinance, 
.acting  in  terrofem,  would  cause  an  injury  to  the  cemetery  association  and  there 
•would  be  no  opportunity  to  test  its  validity. 

lLong  v.  Smith,  39  T.  160;  Crawford  v.  Wingfield,  25  T.  414. 

2  Beer  v.  Landman,  31  S.  W.  Rep.  803. 

3  R.  S.  3014. 

4  See  §  896,  supra. 
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not  enjoin  a  sale  of  property  by  a  trustee  under  a  deed  of  trust  con- 
taining a  power  of  sale,  on  the  ground  that  the  debt  is  barred  by 
limitation,  where  the  plaintiff  does  not  offer  to  do  equity  by  pay- 
ing the  amount  due.  It  is  believed,  however,  that  in  cases  of  this 
kind  the  rules  of  equity  applicable  to  laches  and  stale  demand  would 
have  their  proper  effect.1 

The  article  standing  at  the  head  of  this  section  did  not  add  any- 
thing to  the  powers  already  possessed  by  the  district  courts.2 

Where  an  injunction  issues  to  enjoin  a  judgment  improperly  ob- 
tained, the  proper  practice  is  to  dispose  of  the  whole  cause,  both  as 
to  the  injunction  and  upon  the  merits  of  the  original  suit,  in  the 
same  proceeding,  and  not  to  reinstate  the  original  case  for  subse- 
quent trial  on  the  merits.3 

"Where  exceptions  to  the  petition  are  sustained  and  no  amend- 
ment is  made  or  proposed,  it  is  proper  to  dismiss  the  petition  for 
injunction.  A  trial  upon  the  merits  would  be  useless.4 

§  898.  Cannot  be  used  as  a  mode  of  appeal. 

The  law  affords  litigants  a  remedy  by  appeal  or  writ  of  certiorari, 
and  where  a  party  neglects  or  misuses  these  remedies  he  is  not  en- 

1  Goldfrank  v.  Young,  64  T.  432;  Sprague  v.  Ireland,  36  T.  654;  Fievel  v.  Zuber, 
«7  T.  275  (3  S.  W.  Rep.  2J3).    The  case  of  Blackwell  v.  Barnett,  52  T.  326,  is  in 
conflict  with  these  cases. 

2  Tex.  &  N.  O.  Ry.  Co.  v.  White,  57  T.  129. 

3  Raymond  v.  Conger,  51  T.  536:  Taylor  v.  Fore,  42  T.  256;  Roller  v.  Wool- 
dridge,  46  T.  485.     An  injunction  was  erroneously  issued  to  restrain  the  enforce- 
ment of  a  magistrate's  judgment  for  §10,  on  the  ground  chiefly  that  the  plaint- 
iff had  filed  in  offset  in  the  justice's  court  a  valid  promissory  note  for  $40.  which 
had  "been  disregarded  by  the  magistrate.     The  plaintiff,  amending  his  pleadings, 
sought  a  recovery  on  the  $40  note,  and  prayed  a  foreclosure  of  an  alleged  lien 
on  a  tract  of  land,  and  it  was  held  (1)  the  amended  petition  could  not  support 
the  original  defective  cause  of  action,  and  prevent  a  dismissal  of  the  suit;  (2)  to 
permit  such  an  amendment  would  lead  to  uncertainty  and  confusion  in  prac- 
tice, and  would  be  an  improper  exercise  of  discretion  on  the  part  of  the  court. 
Halcomb  v.  Kelly,  57  T.  618. 

When  a  party,  having  already  instituted  suit,  seeks  to  enjoin  the  sale  of  cer- 
tain property  of  defendant  on  the  ground  of  fraud,  if  the  petition  for  injunction 
contained  averments  sufficient,  if  established  by  proof  on  the  final  hearing,  to 
entitle  the  one  asking  to  the  relief  sought,  or  if  it  could  have  been  so  amended 
as  to  state  a  good  cause  of  action,  the  court  below  should  not  have  dissolved  the 
injunction  and  dismissed  the  case,  but  should  have  retained  the  original  cause 
when  asked,  so  as  to  give  the  party  seeking  the  remedy  an  opportunity  of  prov- 
ing the  averments  of  the  petition.  Washington  County  v.  Schulz,  63  T.  32. 

A  petition  for  injunction  having  sought  to  restrain  all  persons  from  enforc- 
ing a  certain  judgment  alleged  to  be  void,  a  partnership  firm  voluntarily  inter- 
vened, and  defenses  accruing  since  the  rendition  of  the  judgment  were  set  up 
by  plaintiff  to  intervener's  petition.  It  was  error  tt>  permit  the  interveners  to 
withdraw  from  the  case  and  thereby  defeat  the  right  of  plaintiff  to  have  the 
benefit  of  an  adjudication  between  them  and  himself.  Dunlap  v.  Southerlin,  63 
T.  38. 

'Mann  v.  Wallis,  75  T.  611  (12  S.  W.  Rep.  1123). 
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titled  to  relief  by  injunction.1  Under  well-established  rules  the 
district  court  will  issue  writs  of  injunction  without  regard  to  the 
amount  in  controversy,  where  such  grounds  are  alleged  as  are  rec- 
ognized as  sufficient  to  call  for  the  exercise  of  the  equitable  power 
of  the  court;  but  this  does  not  mean  that  the  writ  of  injunction 
will  lie  and  can  be  made  to  operate  as  an  appeal  in  cases  where  the 
right  of  appeal  is  denied  by  the  law.  The  mere  fact  that  the  law 
prohibits  an  appeal  by  reason  of  the  amount  involved  does  not  af- 
ford ground  for  the  issuance  of  the  writ  of  injunction.2  But  if  the 
judgment  complained  of  is  void  injunction  will  lie;  if  the  law 
affords  a  remedy  by  appeal  or  certiorari,  it  must  be  availed  of,  al- 
though the  judgment  may  be  void.3  The  district  court  cannot 
interfere  by  injunction  to  correct  errors  in  the  proceedings  of  in- 
ferior courts,  even  where  no  appeal  is  allowed.  Error  in  such  cases 
can  only  be  corrected  upon  motion  for  a  new  trial.4 

§  899.  To  stay  judgments  or  proceedings  at  law. 

An  injunction  will  not  be  granted  to  stay  any  judgment  or  pro- 
ceedings at  law,  except  so  much  of  the  recovery  or  cause  of  action 
as  the  complainant  shall  in  his  petition  show  himself  equitably  en- 
titled to  be  relieved  against,  and  so  much  as  will  cover  the  costs.5 

Proceedings  at  law  will  not  be  enjoined  on  the  ground  of  want 
of  jurisdiction  in  the  court  in  which  the  proceedings  are  instituted. 
An  injunction  from  the  district  court  will  not  lie  to  restrain  a  jus- 
tice of  the  peace  from  adjudicating  causes  arising  under  a  statute,. 
on  the  ground  that  the  statute  is  violative  of  the  constitution." 
After  judgment  in  the  district  court  and  notice  of  appeal,  an  in- 
junction to  restrain  further  proceedings  by  appellant,  until  the- 
determination  of  another  suit,  to  which  appellant  is  not  a  party,, 
will  not  lie.7 

lLong  v.  Smith,  39  T.  160;  Jordan  v.  Corley,  42  T.  285;  Musgrove  v.  Chambers, 
12  T.  32;  Fitzhugh  v.  Orton,  12  T.  4;  Rotzein  v.  Cox,  22  T.  62;  Manning  v.  Hunt, 
36  T.  118;  Halcomb  v.  Kelly,  57  T.  618.  Where  judgment  on  a  trial  of  the  right 
to  property  is  entered  against  the  claimant  and  his  sureties,  and  the  claimant  at- 
tempts to  enjoin  the  judgment,  evidence  that  the  property  belonged  to  him  at 
the  time  of  the  levy  is  properly  rejected.  To  permit  such  a  proceeding  would  be- 
to  use  the  injunction  as  a  mode  of  appeal.  Bullard  v.  White,  2  App.  C.  C.,  §  286. 
On  the  same  ground  it  is  held  that  the  county  court  has  no  jurisdiction  to  en- 
join a  justice's  judgment  for  an  amount  not  within  its  jurisdiction.  McMahaii 
v.  Dennis,  1  App.  C.  C.,  §  1209;  Long  v.  Anderson,  1  App.  C.  C.,  §  1161. 

2G.,  C.  &  S.  F.  Ry.  Co.  v.  Henderson,  83  T.  70  (18  S.  W.  Rep.  432);  Odom  v.  Mc- 
Mahan,  67  T.  292  (3  S.  W.  Rep.  286). 

»G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware.  74  T.  47  (11  S.  W.  Rep.  918);  G.,  C.  &  S.  F.  Ry. 
Co.  v.  Rawlins,  80  T.  579  (16  S.  W.  Rep.  430). 

4G.,  H.  &  S.  A.  Ry.  Co.  v.  Dowe,  70  T.  1  (6  S.  W.  Rep.  790);  Odom  v.  McMahan. 
67  T.  292  (3  S.  W.  Rep.  286). 

5  R.  S.  2990.     As  to  venue,  see  §  238,  ante. 

6  Jones  v.  Stall  worth,  55  T.  138. 

7  Hammers  v.  Hanrick,  69  T.  412  (7  S.  W.  Rep.  345). 
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The  bringing  of  separate  suits  on  several  causes  of  action  which 
ought  to  be  consolidated,  for  the  purpose  of  vexing  and  harassing 
the  complainant,  may  be  enjoined.1  After  one  recovery,  further 
suits  upon  the  cause  of  action  may  be  restrained  by  injunction.2 

If  the  averments  of  a  petition  for  injunction  are  of  such  a  char- 
acter as  would  make  it  the  duty  of  the  court  to  enjoin,  the  defend- 
ant from  instituting  or  conducting  legal  proceedings  in  Texas,  it  is 
a  proper  case  for  restraining  him  by  similar  process  issued  by  a 
Texas  court  from  prosecuting  like  legal  proceedings  in  the  courts 
of  another  state.  The  courts  of  Texas  may  compel  its  citizens  to 
respect  its  laws  beyond  its  territorial  jurisdiction.3 

One  who  seeks  to  enjoin  the  collection  of  a  judgment,  even  for 
-causes  which  would  entitle  him  to  relief  from  paying  a  part  of  the 
amount  adjudged  against  him,  must,  in  order  to  entitle  himself  to 
the  writ,  pay  off  or  tender  payment  of  so  much  of  the  judgment  as 
under  the  averments  of  the  petition  equity  cannot  relieve  against.4 

§  900.  Limitation  of  proceedings  to  stay  execution. 

An  injunction  to  stay  an  execution  upon  any  valid  and  subsisting 
judgment  will  not  be  granted  after  the  expiration  of  one  year  from 
the  rendition  of  such  judgment,  unless  it  be  made  to  appear  that  an 
application  for  such  injunction  has  been  delayed  in  consequence  of 
the  fraud  or  false  promises  of  the  plaintiff  in  the  judgment,  prac- 
ticed or  made  at  the  time  of  or  after  rendition  of  the  judgment,  or 
unless  for  some  equitable  matter  or  defense  arising  after  the  rendi- 
tion of  the  judgment.  If  it  be  made  to  appear  that  the  applicant 
was  absent  from  the  state  at  the  time  the  judgment  was  rendered, 
and  was  unable  to  apply  for  the  writ  within  the  time  aforesaid,  the 
injunction  may  be  granted  at  any  time  within  two  years  from  the 
date  of  the  rendition  of  the  judgment.5 

This  statute  does  not  apply  to  causes  arising  subsequent  to  the 
rendition  of  the  judgment.6  It  does  not  forbid  an  injunction  within 
twelve  months  after  the  affirmance  of  a  judgment  on  appeal,  al- 
though applied  for  more  than  that  length  of  time  after  its  rendi- 
tion in  the  district  court.  AVhen  an  error  occurs  in  the  proceed- 

1 G.,  H.  &  S.  A.  Ry.  Co.  v.  Dowe,  70  T.  5  (7  S.  W.  Rep.  868).  Injunction  was 
sought  to  restrain  the  prosecution  of  two  suits  in  a  justice  court,  one  by  each 
of  two  partners,  for  damages;  one  suit  being  for  $19.25,  the  other  for  §19.  The 
defendant  could  have  had  the  suits  consolidated,  and  the  right  of  appeal  exist- 
ing in  the  consolidated  suit,  the  injunction  was  properly  refused.  G.,  C.  &  S. 
F.  Ry.  Co.  v.  Bacon,  3  Civ.  App.  55  (21  S.  W.  Rep.  783). 

-  Litdienstein  v.  Brooks,  75  T.  196  (12  S.  W.  Rep.  975). 

3  Moton  v.  Hull,  77  T.  80  (13  S.  W.  Rep.  849). 

••Smith  v.  Smith,  75  T.  410  (12  S.  W.  Rep.  678). 

•>R.  S.  2991. 

e  Harrison  v.  Crumb.  1  App.  C.  C.,  $  993  (citing  Beardsley  v.  Hall,  9  T.  120,  and 
Clegg  v.  Varncll,  18  T.  294);  Easley  v.  Bledsoe,  59  T.  488. 
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ings  leading  to  a  judgment,  or  in  the  judgment  itself,  the  error 
can  only  be  corrected  by  proceedings  in  the  case  by  appeal,  etc. 
Bat  if  the  matter  complained  of  grew  out  of  unlawful  proceedings 
subsequent  and  with  regard  to  the  process  issuing  out  of  the  judg- 
ment, the  remedy  is  by  injunction.1 

The  fraud  that  will  excuse  failure  to  apply  for  an  injunction 
against  a  judgment  within  twelve  months  has  in  contemplation 
some  act  other  than  the  mere  taking  of  a  judgment  that  ought  not 
to  have  been  taken.2  The  statute  does  not  apply  to  an  injunction 
to  protect  the  homestead  against  invasion  under  a  judgment  for  the 
recovery  of  the  land,  in  which  the  Avife  was  not  a  party.3 

An  injunction  to  restrain  the  collection  of  a  moneyed  judgment 
rendered  by  a  court  of  competent  jurisdiction,  which  issued  more 
than  a  year  after  the  rendition  of  the  judgment,  no  sufficient  reason 
appearing  why  the  writ  was  not  sooner  applied  for,  and  no  fraud 
being  alleged  in  its  procurement,  was  properly  dissolved.4 

§  901.  When  judgments  and.  executions  may  be  enjoined. 

Injunction  is  the  proper  remedy  to  prevent  the  enforcement  of 
a  void  judgment.  It  seems  that  the  aggrieved  party  is  not  required 
to  avail  himself  of  the  remedy  by  appeal  or  writ  of  certiorari.6  The 
allegation  of  irreparable  injury  need  not  be  made  in  express  terms 
Avhere  it  is  alleged  that  the  judgment  was  obtained  by  fraud  and 
deceit.6 

A  person  seeking  to  enjoin  a  judgment  must  show  that  the  judg- 
ment plaintiff  had  no  cause  of  action,  or  that  petitioner  had  a  mer- 
itorious defense  to  the  action;  that  a  defense  which  he  failed  to 
make  would  have  been  available,  but  that  he  could  not  make  it  at 
law,  or  was  prevented  from  making  it  by  fraud,  accident,  mistake, 
or  the  act  of  the  opposite  party,  without  any  negligence  or  fault 
on  his  own  part,  and  that  the  judgment  is  clearly  contrary  to  equity 
and  good  conscience.  Equity  will  not  enjoin  a  judgment  merely 
on  the  ground  of  error.7 

1  Wills  Point  Bank  v.  Bates,  76  T.  329  (13  S.  W.  Eep.  309). 

2  Williams  v.  Lumpkin,  86  T.  641  (26  S.  W.  Rep.  493).     See  Lumpkin  v.  Will- 
iams, 1  Civ.  App.  214  (21  S.  W.  Rep.  967). 

» Freeman  v.  Hamblin,  1  Civ.  App.  157  (21  S.  W.  Rep.  1019). 
<  Miller  v.  Clements,  54  T.  351. 

5  Glass  v.  Smith,  66  T.  548  (2  S.  W.  Rep.  195);  Smith  v.  Deweese,  41  T.  594; 
Cooke  v.  Burnham,  32  T.   129;  Chambers  v.  Hodges,  23  T.  110;  Byars  v.  Justin, 
2  App.  C.  C.,  §  689;  Parrott  v.  Craig,  3  App.  C.  C.,  §  453.     In  some  states  it  is 
held  that  equity  will  not  interfere;  that  a  party  has  an  adequate  remedy  at 
law  by  an  action  of  trespass  against  the  officer  selling  his  property  under  execu- 
tion, and  that  the  title  of  the  purchaser  will  be  valueless.     St.  L.,  I.  M.  &  S.  R. 
Co.  v.  Reynolds,  89  Mo.  146. 

6  Byars  v.  Justin,  2  App.  C.  C.,  §  690. 

'•Harrison  v.  Crumb,  1  App.  C.  C.,  g  991;  Woad  v.  Lenox,  5  Civ.  App.  318  (23 
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One  against  whom  a  judgment  has  been  rendered  without  notice 
may  obtain  relief  from  it  by  injunction  notwithstanding  it  may  ap- 
pear from  an  official  return  or  by  the  recitals  in  the  final  judgment 
that  he  had  been  duly  served  with  citation,  or  that  he  had  volun- 
tarily appeared  either  in  person  or  by  attorney.  Such  relief  will 
not  be  administered  where  the  party  has  an  adequate  remedy  at 
law,  nor  as  a  general  rule  when  he  has  an  opportunity  to  make  a 
motion  for  a  new  trial  at  the  term  at  which  the  judgment  was  ren- 
dered. When  it  is  admitted  that  the  term  of  the  court  at  which 
the  judgment  attacked  for  alleged  want  of  service  of  citation  was 
rendered  had  not  adjourned  when  the  original  petition  for  injunc- 
tion was  filed,  the  court  should  charge  the  jury  to  find  for  the 
defendant  upon  the  final  trial  of  the  injunction  suit.1  Though  judg- 
ment may  have  .been  rendered  in  a  proceeding  wherein  the  writ  or 
service  of  process  on  the  party  may  have  been  illegal,  equity  will 
not  interfere  to  set  the  judgment  aside,  unless  it  is  made  to  appear 
that  the  result  would  be  different  on  another  trial  from  that  already 
reached  by  the  judgment.  To  make  this  appear,  when  the  remedy 
is  sought  by  injunction,  the  petition  should  state  facts  which  would 
constitute  a  good  defense  to  the  original  action.  The  facts  must 
be  stated,  and  not  the  conclusions  of  the  pleader,  and  when  conclu- 
sions alone  are  given,  though  sworn  to  in  the  application  for  injunc- 
tion, the  writ  should  not  issue.2 

The  rule  that  he  who  seeks  relief  in  equity  from  the  effects  of  a 
judgment  rendered  against  him  on  personal  service  must  show  that 
he  was  not  guilty  of  culpable  neglect  in  not  making  his  defense  to 
the  suit  is  simple  and  easily  understood,  but  its  application  is  often 
attended  with  difficulty.3 

§  902.  Against  public  officers. 

The  statute  of  1881,4  prescribing  that  no  court  of  this  state  shall 
have  power,  authority  or  jurisdiction  to  issue  the  writ  of  mandamus 
or  injunction  .  .  .  against  any  of  the  officers  of  the  executive 
departments  of  the  government  of  this  state  to  compel  the  perform- 
ance of  any  act  or  duty  which  by  the  laws  of  the  state  they  or  either 
of  them  are  authorized  to  perform,  whether  such  act  or  duty  be 

S.  W.  Rep.  812);  Freeman  v.  Miller,  57  T.  372;  Anderson  v.  Oldham,82  T.  228  (18 
S.  W.  Rep.  557);  Ballow  v.  Wichita  County,  74  T.  339  (12  S.  W.  Rep.  48);  Nevins 
v.  McKee,  61  T.  412;  Melton  v.  Lewis,  74  T.  411  (12  S.  W.  Rep.  93);  Overton  v. 
Blum,  50  T.  417. 

1  Hamblin  v.  Knight,  81  T.  351  (16  S.  W.  Rep.  1082). 

2  Sharp  v.  Schmidt,  62  T.  263;  Schleicher  v.  Markward,  61  T.  99. 

» Lumpkin  v.  Williams,  1  Civ.  App.  214  (21  S.  W.  Rep.  967).    And  see  Wicke  v. 
Lake,  27  Wis.  410. 
«  R.  S.  4861.    See  §  92,  ante. 
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judicial,  ministerial  or  discretionary,"  does  not  apply  to  acts  com- 
mitted or  threatened  without  and  in  excess  of  lawful  authority  by 
such  executive  officer  or  officers.1 

He  who  seeks  to  restrain  improper  or  unlawful  conduct  on  the 
part  of  a  public  officer  must  set  forth  facts  showing  that  he  has 
such  an  interest  in  the  public  welfare  as  to  make  him  a  proper 
party  to  prevent  the  commission  of  a  public  wrong.  An  allegation 
that  the  party  seeking  such  restraint  by  injunction  is  a  resident  of 
the  county  and  a  tax-payer  is  generally  sufficient  to  show  such  inter- 
est, but  the  writ  cannot  properly  issue  unless  it  be  alleged  that  the 
plaintiff's  right  will  be  greatly  and  irreparably  injured  by  the  acts 
of  the  officer  whom  he  seeks  to  restrain.  The  district  court  has  power 
to  restrain  the  illegal  expenditure  of  the  funds  of  a  county,  the 
registration  of  the  illegal  bonds  of  a  county,  and  the  illegal  issue 
and  delivery  of  the  bonds  of  a  county  which  on  their  face  evidence 
a  county  indebtedness.2 

.  Injunction  is  the  remedy  to  restrain  a  commissioner  from  issuing 
county  bonds  under  a  semblance  of  lawful  authority  when  in  fact 
no  power  to  legally  issue  the  same  exists,  and  when  the  bonds,  if 
once  issued,  would  be  binding  on  the  county.  Under  such  cir- 
cumstances an  injunction  may  be  awarded  on  the  petition  of  tax- 
payers. But  a  petition  to  enjoin  a  county  judge  from  issuing 
county  bonds  for  the  construction  of  a  public  work  which  the  peti- 
tion avers  had  never  been  authorized  by  any  action  or  order  of  the 
commissioners'  court  presents  no  ground  for  injunction,  since  pay- 
ment of  the  bonds,  not  only  in  the  hands  of  the  party  to  whom 
they  might  be  issued  but  in  the  hands  of  an  assignee,  could  not  be 
enforced.3 

1  Kaufman  County  v.  McGaughey,  3  Civ.  App.  655  (21  S.  W.  Rep.  261).     It  is 
held  that  the  district  court  had  jurisdiction  to  issue  a  writ  of  in  junction  against 
the  commissioner  of  the  general  land  office  in  a  proper  case  for  such  relief. 

2  Caruthers  v.  Harnett,  67  T.  127  (2  S.  W.  Rep.  523).    It  is  held  in  this  case  that 
&n  action  by  injunction  in  which  a  mandatory  writ  is  asked  to  compel  a  public 
officer  to  transfer  the  public  records  to  a  place  claimed  by  the  petitioner  to  be 
the  county  seat  cannot  be  maintained  at  the  suit  of  a  private  citizen,  because 
he  has  no  such  interest  in  the  question  as  entitles  him  to  have  it  adjudicated. 
Following  Walker  v.  Tarrant  County,  20  T.  20;  Harrall  v.  Lynch,  65  T.  146,  and 
Ex  parte  Towles,  48  T.  414. 

3  Polly  v.  Hopkins,  74  T.  145  (11  S.  W.  Rep.  1084).    A  party  who  seeks  to  enjoin 
the  action  of  the  commissioners'  court  of  a  county  should  do  so  upon  unquali- 
fied allegations,  and  not  upon  averments  which  show  upon  their  face  that  the 
facts  relied  upon  are  a  matter  not  of  knowledge  but  of  speculation.    Ewing  v. 
Duncan.  81  T.  230  (16  S.  W.  Rep.  1000). 

It  is  not  only  the  right  but  the  duty  of  a  public  officer  to  protect  the  books, 
records  and  papers  of  his  office,  and  for  this  purpose,  when  necessary,  he  may 
seek  the  interposition  of  a  court  of  equity  by  injunction.  Caruthers  v.  Harnett, 
67  T.  127  (2  S.  W.  Rep.  523). 
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§  003.  Enjoining  taxes. 

As  a  general  rule  equity  will  not  interfere  to  restrain  a  tax  which 
is  illegal  or  void,  merely  because  of  its  illegality  ;  there  must  be 
some  special  circumstances  attending  the  injury  threatened  to  dis- 
tinguish it  from  a  mere  trespass,  and  thus  bring  the  case  within 
some  recognized  head  of  equity  jurisprudence  ;  but  this  rule  has 
exceptions.  In  an  ordinary  case  involving  the  validity  of  a  tax, 
either  state  or  municipal,  on  constitutional  or  other  grounds,  Avhich 
may  be  considered  and  determined  by  the  court  just  as  consist- 
ently with  public  interest  before  as  after  its  collection,  and  espe- 
cially where  the  rights  of  a  large  number  of  persons  are  involved, 
and  a  great  number  of  suits  may  be  avoided,  and  heavy  individual 
loss  and  damage  prevented,  the  courts  may  properly  interfere  by 
injunction  to  prevent  its  collection.1 

To  restrain  the  collection  of  taxes,  exactness  and  particularity 
must  be.  observed  in  stating  the  grounds  for  the  equitable  relief 
sought,  and  the  injunction  should  not  be  granted  when,  from  the 
averments  in  the  petition,  it  remains  doubtful  whether  all  the  taxes 
sought  to  be  enjoined  are  illegal.  A  mere  allegation  that  a  sale 
of  property  for  taxes  would  cast  a  cloud  over  plaintiff's  title  will 
not  of  itself  authorize  the  issuance  of  the  writ  to  prohibit  the  col- 
lection of  the  entire  tax,  when  it  does  not  appear  that  the  entire 
tax  is  illegal.  In  such  case  the  plaintiff  should  pay  or  tender  the 
tax  legally  assessed,  and,  in  addition  to  setting  forth  specifically 
the  precise  equitable  grounds  on  which  relief  is  sought,  he  should 
set  forth  the  nature  and  character  of  the  irreparable  damage  that 
would  result  to  him  in  the  absence  of  an  injunction.2  Before  a 
citizen  is  entitled  to  an  injunction  to  restrain  the  collection  of  taxes 
illegally  assessed  on  a  portion  of  his  propert^y  only,  it  is  his  duty 
to  demand  a  reduction  for  the  amount  improperly  assessed,  and 
pay  so  much  of  the  assessment  as  is  legally  due  from  him.3  But  if 
the  tax  is  wholly  illegal,  or  assessed  without  authority  of  law,  the 
complainant  is  not  required  to  seek  relief  from  the  board  of  equal- 
ization or  other  officers  having  control  in  such  matters.4 

The  tax-payer  suing  to  enjoin  the  collection  of  a  tax  must  show 
the  amount  of  the  injury  he  seeks  to  be  relieved  against,  or  show 
a  basis  for  its  accurate  computation.  It  is  not  sufficient  to  show  that 
by  reason  of  an  illegal  exemption  from  taxation  the  burden  of 


v.  Eldridge,  1  App.  C.  C.,  §  987;  Blessing  v.  City  of  Galveston,  42  T. 
641. 

2  Blanc  v.  Meyer,  59  T.  89. 

3  Rosenberg  v.  Weeks,  67  T.  578  (4  S.  W.  Rep.  899);  Swenson  v.  McLaren,  2 
Civ.  App.  331  (21  S.  W.  Rep.  300). 

4  Court  v.  O'Connor,  65  T.  334;  Davis  v.  Burnett,  77  T.  3  (13  S.  W.  Rep.  613); 
Schmidt  v.  G.,  H.  &  S.  A.  Ry.  Co.,  24  S.  W.  Rep.  547. 
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taxes  by  plaintiff  is  increased ;  the  extent  of  such  increase  must  be 
stated  directly  or  by  facts  showing  the  amount.1 

A  petition  for  injunction  to  prevent  the  collection  of  a  state  tax, 
which  discloses  no  individual  damage  about  to  be  suffered  from  the 
sale  sought  to  be  enjoined,  except  that  the  sale  would  cast  a  cloud 
on  the  title  of  the  plaintiff,  is  not  sufficient  to  authorize  the  injunc- 
tion.2 

§  904.  Labels,  trade-marks,  etc. 

An  act  passed  in  1893  authorizes  the  manufacturers  of  certain 
kinds  of  goods  to  adopt  a  trade-mark.3  The  design  or  device,  when 
adopted  according  to  law,  entitles  the  owner  to  its  exclusive  use  in 
this  state,  and  any  person,  association,  or  union  of  workingmen, 
incorporated  or  unincorporated,  having  adopted  "a  label,  trade- 
mark, design,  imprint  or  form  of  advertisement,  may  proceed  by 
suit  to  enjoin  the  infringement  of  the  same;  and  all  courts  having 
jurisdiction  may  grant  injunctions  to  restrain  such  infringement, 
and  may  award  the  plaintiff  in  such  suit  such  damages  as  by  him 
may  have  been  sustained.  Where  an  association  or  union  is  not 
incorporated,  suits  may  be  commenced  and  prosecuted  by  any  offi- 
cer or  member  of  such  association  or  union  in  his  own  name,  for 
himself  and  for  the  use  and  benefit  of  such  association  or  union."  * 

§  905.  To  restrain  violation  of  revenue  laws. 

The  full  right,  power  and  remedy  of  injunction  may  be  resorted 
to  and  invoked  by  the  state,  at  the  instance  of  the  county  or  dis- 
trict attorney. or  attorney-general,  to  prevent,  prohibit  or  restrain 
the  violation  of  any  revenue  law  of  this  state.  The  right  and  rem- 
edy here  provided  are  cumulative  of  other  laws  now  in  force  in  the 
state.5 

§  906.  Petition  for  writ. 

No  writ  of  injunction  will  be  granted  unless  the  applicant  shall 
present  his  petition  to  the  judge,  verified  by  his  affidavit,  taken  be- 
fore some  officer  authorized  to  administer  oaths,  and  containing 
a  plain  and  intelligible  statement  of  the  grounds  for  the  relief 
sought.6 

After  exceptions  to  the  sufficiency  of  a  petition  for  injunction,  it 
is  too  late  for  the  defendant  to  urge  for  the  first  time  after  appeal 
that  the  allegations  of  the  petition  were  not  verified  by  affidavit. 

1  Altgelt  v.  San  Antonio;  81  T.  436  (17  S.  W.  Rep.  75). 

2  Red  v.  Johnson,  53  T.  281. 

3  R.  S.  318a. 
*R.  S.  318c. 

6R.  S.  3015,  3016;  Acts  1888,  p.  8. 
R.  S.  2992. 
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When  the  relief  for  injunction  is  sought  after  final  hearing,  the  pe- 
tition for  injunction  need  not,  as  a  general  rule,  be  sworn  to.1  A 
petition  not  verified  should  be  dismissed  on  motion  at  any  time 
before  a  hearing  on  the  merits.2  If  the  affidavit  is  merely  defect- 
ive, and  the  petition  contains  allegations  sufficient  to  warrant  re- 
lief, on  dissolving  the  injunction,  the  petition  should  be  retained  for 
a  hearing  on  the  merits,  and  the  granting  of  such  relief  as  the  peti- 
tioner may  be  entitled  to.3  , 

The  petition  must  state  all,  and  negative  all,  that  is  necessary  to 
establish  a  right  and  to  show  diligence.  The  rule  in  pleading  that 
the  statements  of  a  party  are  to  be  taken  most  strongly  against 
him  is  reinforced  in  injunction  suits  by  the  further  requirement 
that  the  material  and  essential  elements  which  entitle  him  to  relief 
shall  be  sufficiently  certain  to  negative  every  reasonable  inference 
arising  upon  the  facts  so  stated  that  he  might  not,  under  other  sup- 
posable  facts  connected  with  the  subject,  thus  be  entitled  to  relief.4 
Where  the  petition  on  its  face  does  not  show  diligence,  it  is  not 
error  to  refuse  the  relief  sought.5  The  petition  should  show  the 
facts  relied  upon  by  positive  averment.  Statements  upon  informa- 
tion and  belief  upon  an  alleged  fact  which  does  not  necessarily  in- 
clude the  fact  sought  to  be  sustained  are  insufficient.6 

If  the  petition  fails  to  disclose  a  good  cause  of  action,  defendant's 
exceptions  are  rightfully  sustained ;  and  the  plaintiff  declining  to 
amend,  the  proper  practice  is  to  render  judgment  for  the  defend- 
ant, dismissing  plaintiff's  case.  The  fact  that  plaintiff's  petition 
was  sworn  to  gives  no  aid  to  the  legal  sufficiency  of  its  allegations.7 

lHamblen  v.  Knight,  60  T.  36;  Eccles.v.  Daniels,  16  T.  136. 

2Menifee  v.  Myers,  33  T.  690;  Sims  v.  Redding,  20  T.  386. 

3Pullen  v.  Baker,  41  T.  419;  Eccles  v.  Daniels,  16  T.  136;  Edrington  v.  Alls- 
brooks,  21  T.  186. 

*  Harrison  v.  Crumb,  1  App.  C.  C.,  §  992,  citing  Carter  v.  Griffin,  32  T.  212; 
Bryant  v.  Knight,  1  T.  180,  and  Martin  v.  Sykes,  25  T.  Sup.  197.  A  defendant 
pleading  the  statute  of  limitations  need  only  allege  that  the  period  prescribed 
In-  the  statute  has  elapsed,  and  if  the  plaintiff  relies  on  bringing  the  case  within 
the  operation  of  one  of  the  exceptions  which  suspend  the  running  of  the  statute, 
he  must  allege  in  reply  such  facts  as  will  have  that  effect.  But  where  a  party 
has  applied  for  an  injunction  to  prevent  the  defendant  from  clouding  his  title 
by  a  sale  under  a  deed  of  trust,  and  bases  his  application  on  the  allegation  that 
the  deed  of  trust  is  barred  by  the  statute  of  limitations,  it  is  not  necessary  for 
the  defendant  to  plead  the  statutory  exception  in  order  to  admit  proof  thereof, 
nor  is  the  plaintiff  excused  from  negativing  the  existence  of  facts  which  would 
bar  the  running  of  the  statute.  Such  an  equitable  remedy  as  injunction  must 
be  supported  by  allegations  negativing  any  reasonable  inference,  arising  from 
the  facts  stated,  that  the  plaintiff  may  not  be  entitled  to  the  relief  sought.  Gil- 
lis  v.  Rosenheimer,  64  T.  243. 

» Morris  v.  Edwards,  62  T.  205. 

e  Duck  v.  Peeler.  74  T.  268  (11  S.  W.  Rep.  1111). 

'Campbell  v.  Wiggins,  2  Civ.  App.  1  (20  S.  W.  Rep.  730). 
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"When  a  petition  presents  no  sufficient  basis  for  the  relief  sought,  it 
is  not  error  to  sustain  a  general  demurrer  which  is  filed  at  a  term 
of  the  court  subsequent  to  that  during  which  a  motion  to  dissolve 
had  been  overruled.1 

In  considering  the  exceptions  and  demurrer  to  the  petition,  the 
allegations  of  the  petition  are  taken  as  true.2 

§  907.  Judge's  fiat  to  be  indorsed  on  petition;  amount  of  bond  to  be 
specified. 

If,  upon  an  inspection  of  the  petition  for  an  injunction,  it  shall 
appear  to  the  judge  from  the  facts  stated  that  the  applicant  is  en- 
titled to  the  writ,  he  must  indorse  on  the  petition  or  annex  thereto 
his  written  order,  directing  the  clerk  of  the  proper  court  to  issue 
the  writ,  upon  such  terms  and  under  such  modifications,  limitations 
and  restrictions  as  may  be  specified  in  the  order.  The  judge  must 
also  specify  in  the  order  the  amount  of  the  bond  to  be  given  by  the 
applicant  as  a  prerequisite  to  the  issuance  of  the  writ.3 

§  908.  Notice  to  adverse  party;  citation  to  issue,  when. 

Upon  application  for  a  writ  of  injunction,  if  it  appear  to  the  judge 
that  delay  will  not  prove  injurious  to  either  party  and  that  justice 
may  be  subserved  thereby,  he  may  cause  notice  of  the  application 
to  be  served  upon  the  opposite  party,  his  agent  or  attorney,  in  such 
manner  as  he  may  direct,  and  fix  a  time  and  place  for  the  hearing 
of  the  application.4 

"When  any  writ  of  injunction  is  issued  which  does  not  pertain  to 
a  suit  pending  in  the  court,  the  clerk  must  issue  a  citation  to  the 
defendant  as  in  other  civil  cases,  which  must  be  served  and  returned 
in  like  manner  as  ordinary  citations.  If  an  injunction  is  issued  after 
notice  to  the  defendant  as  above  provided,  no  citation  to  the  de- 
fendant is  necessary.5 

§  909.  Petition  to  be  filed  and  cause  docketed. 

Upon  the  grant  of  a  writ  of  injunction,  the  party  to  whom  it  is 
granted  must  file  his  petition  therefor,  together  with  the  order  of 
the  judge,  with  the  clerk  of  the  proper  court ;  and  if  the  writ  does 
not  pertain  to  a  pending  suit  in  said  court,  the  cause  will  be  entered 
on  the  civil  docket  of  the  court  in  its  regular  order  in  the  name  of 
the  party  to  whom  the  writ  is  granted  as  plaintiff  and  of  the  oppo- 
site party  as  defendant.6 

1  Melton  v.  Lewis,  74  T.  411  (12  S.  W.  Rep.  93). 

2  Jackson  v.  Browning,  1  App.  C.  C.,  §  605. 
3R.  S.  2993. 

4  R.  S.  2994. 

5  R.  S.  3005. 

6R  S.  2995.     As  to  the  institution  and  docketing  of  suits,  see  chapter  11,  ante. 
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§  910.  Injunction  bond. 

Upon  the  filing  of  the  petition  and  order  of  the  judge  in  the 
proper  court,  and  before  the  issuance  of  the  writ  of  injunction,  the 
complainant  must  execute  and  file  with  the  clerk  a  bond  to  the  ad- 
verse party,  with  two  or  more  good  and  sufficient  sureties,  to  be 
approved  by  the  clerk,  in  such  sum  as  may  be  fixed  in  the  order  of 
the  judge  granting  the  writ,  conditioned  that  the  complainant  will 
abide  the  decision  which  may  be  made  therein,  and  that  he  will  pay 
all  sums  of  money  and  costs  that  may  be  adjudged  against  him,  if 
the  injunction  be  dissolved  in  whole  or  in  part.  If  the  state  be 
complainant  in  any  petition  for  injunction,  no  bond  shall  be  re- 
quired.1 If  the  injunction  be  applied  for  to  restrain  the  execution 
of  a  money  judgment  or  the  collection  of  a  debt,  the  bond  must  be 
fixed  in  double  the  amount  of  the  judgment  or  debt.2 

A  bond  not  sufficient  under  the  statute  Avill  not  be  sustained  as  a 
common-law  bond,  unless  it  will  stand  as  such  without  the  aid  of 
the  statute.3  If  the  bond  is  not  sufficient  in  amount  the  court  may 
permit  the  filing  of  a  new  one.4 

In  a  suit  to  enjoin  a  judgment  the  sureties  on  the  injunction  bond 
are  bound  to  take  notice  of  an  original  answer,  made  in  reply  and 
in  reconvention  to  a  pleading  filed  by  their  principal  in  instituting 
the  suit,  and  they  are  charged  with  knowledge  of  all  future  legiti- 
mate amendments  to  such  answer,  properly  filed  in  court.  The 
fact  that  the  amended  answer  may  have  prayed  for  service  on  the 
surety,  which  was  not  made,  does  not  affect  the  rule  as  above  stated. 
By  appropriate  pleading  in  reconvention,  and  proof  of  the  necessary 
facts,  judgment  may  be  given  against  the  sureties  to  the  limit  of 
their  liability  on  the  bond.5 

8  911.  Clerk  to  issue  writ;  requisites  ot 

When  the  petition  for  an  injunction,  order  of  the  judge  and  bond 
are  filed,  it  is  the  duty  of  the  clerk  to  issue  the  writ  of  injunction 
directed  in  the  order  in  conformity  with  the  terms  thereof,  and  to 

0 

deliver  it  to  the  sheriff,  or  any  constable  of  the  proper  county,  for 
service  and  return. 

i  R.  S.  2997. 
2R.  S.  2993. 

3  Johnson  v.  Erskine,  9  T.  1.     A  bend  is  defective  which  fails  to  bind  the  ob- 
ligors to  the  payment  of  such  sums  of  money  as  may  be  adjudged,  etc.    Pillow 
v.  Thompson,  20  T.  206. 

4  Downes  v.  Monroe.  42  T.  307.     An  injunction  was  dissolved  upon  motion. 
One  of  the  defects  urged  was  that  no  bond  had  been  filed.   The  record  on  appeal 
did  not  show  that  any  bond  was  filed,  and  it  was  held  that  the  want  of  the  bond 
was  ground  for  dissolving  the  injunction.   Ricker  v.  Douglass,  75  T.  180  (12  S.  W. 
Rep.  975);  Williams  v.  Huff,  Dallam.  554. 

s  Sharp  v.  Schmidt,  62  T.  263;  Tex.  &  N.  O.  Ry.  Co.  v.  White,  57  T.  129. 
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The  writ  is  sufficient  if  it  contains  substantially  the  following 
requisites: 

1.  Its  style  must  be  "  The  State  of  Texas." 

2.  It  must  be  directed  to  the  person  or  persons  enjoined. 

3.  It  must  state  the  names  of  the  parties  to  the  proceeding,  plaint- 
iff and  defendant,  and  the  nature  of  the  plaintiff's  application,  with 
the  action  of  the  judge  thereon. 

4:.  It  must  command  the  person  or  persons  to  whom  it  is  directed 
to  desist  and  refrain  from  the  commission  or  continuance  of  the  act 
enjoined,  or  to  obey  and  execute  such  order  as  the  judge  has  seen 
proper  to  make. 

5.  It  must  state  the  term  of  the  court  to  which  it  is  returnable. 

6.  It  must  be  dated  and  signed  by  the  clerk  officially,  and  at- 
tested with  the  seal  of  his  office ;  and  the  date  of  its  issuance  must 
be  indorsed  thereon.1 

§  912.  May  issue  to  different  counties;  to  whom  delivered. 

If  there  be  several  persons  enjoined  residing  in  different  counties, 
a  writ  must  issue  to  each  county.2  The  writ  is  delivered  to  the 
sheriff  or  any  constable  of  the  proper  county.3  If  it  is  necessary 
to  send  a  writ  to  a  county  other  than  the  one  in  which  the  court  is 
sitting,  it  may  be  sent  by  mail  to  the  sheriff  or  any  constable  of 
such  county.4 

V 

§  913.  Service  and  return  of  writ. 

The  officer  receiving  a  writ  of  injunction  must  indorse  thereon 
the  date  of  its  receipt  by  him,  and  must  forthwith  execute  it  by 
delivering  to  the  party  enjoined  a  true  copy.  The  original  must 
be  returned  to  the  court  from  which  it  issued,  on  or  before  the  re- 
turn day  named  therein,  with  the  action  of  the  officer  indorsed 
thereon  or  annexed  thereto,  showing  how  and  when  he  executed  it.5 

§  914.  Duty  of  defendant  upon  service  of  writ;  disobedience,  how 
punished. 

The  person  upon  whom  a  writ  of  injunction  is  served  must  obey 
the  command  thereof  and  refrain  from  the  commission  of  the  act 
enjoined  so  long  as  the  injunction  continues  in  force.  If  the  con- 
tinuance of  an  act  or  acts  be  enjoined,  the  person  enjoined  must 
immediately  cease  such  act  or  acts,  and  thereafter  refrain  from 
their  continuance  so  long  as  the  injunction  remains  in  force.  An 

1  R.  S.  2998,  2999.    As  to  the  requisites  of  writs  generally,  see  R.  S.  1447;  ante, 
§62. 

2  R.  S.  3000. 

3  R.  S.  2998,  3001. 
*  R.  S.  3001. 

»  R.  S.  3002. 
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injunction  restrains  the  counselors,  solicitors,  attorneys,  agents,  serv- 
ants and  employees  of  the  party  as  well  as  the  party  himself.1 

Disobedience  of  an  injunction  may  be  punished  by  the  court  or 
judge,  in  term  time  or  in  vacation,  as  a  contempt.  The  complain- 
ant, his  agent  or  attorney,  may  file  in  the  court  in  which  the  in- 
junction is  pending,  or  with  the  district  or  county  judge,  as  the  case 
may  be,  in  vacation,  his  affidavit,  stating  the,  person  guilty  of  such 
disobedience,  and  describing  the  act  or  acts  constituting  the  same; 
and  thereupon  the  court  or  judge  Avill  issue  or  cause  to  be  issued 
an  attachment  for  such  person,  directed  to  the  sheriff  or  any  con- 
stable of  the  proper  county,  requiring  him  to  arrest  the  person 
therein  named,  and  have  him  before  the  court  or  judge  at  a  time 
and  place  to  be  named  in  the  writ.  On  return  of  the  attachment 
the  court  or  judge  will  hear  proof,  and  if  satisfied  that  the  person 
has  disobeyed  the  injunction,  either  directly  or  indirectly,  will  com- 
mit him  to  jail,  without  bail,  until  he  purges  himself  of  such  con- 
tempt, in  such  manner  and  form,  as  may  be  directed  by  the  court 
or  judge.2 

§915.  Answer  of  defendant;  dissolution  of  injunction. 

The  defendant  to  an  injunction  proceeding  may  answer  as  in 
other  civil  actions;  but  the  injunction  will  not  be  dissolved  before 
final  hearing  because  of  a  denial  of  the  material  allegations  of  the 
plaintiff's  petition,  unless  the  answer  denying  the  same  is  verified 
by  the  oath  or  affirmation  of  the  defendant.  In  all  cases  of  injunc- 
tion, motions  to  dissolve  without  determining  the  merits  may  be 
heard  after  answer  filed,  in  vacation  as  well  as  in  term  time,  at  least 
ten  days'  notice  of  such  motion  being  first  given  to  the  opposite 
party  or  his  attorney.  In  such  cases  the  proceedings  upon  the  hear- 
ing, including  the  action  of  the  judge  upon  the  motion,  must  be  en- 
tered upon  the  minutes  of  the  court  by  the  clerk,  on  or  before  the 

i  R.  S.  3003,  3004. 

-R.  S.  3011-3013.  Where  a  respondent  has  not  been  prejudiced  by  delay  in 
moving  against  him  for  a  violation  of  an  injunction,  he  will  not  be  relieved 
from  the  consequences  of  his  contempt.  G.,  C.  &  S.  F.  Ry.  Co.  v.  Ft.  W.  &  N. 
O.  Ry.  Co.,  68  T.  98  (2  S.  W.  Rep.  199;  3  S.  W.  Rep.  564). 

A  mortgage  was  executed  by  the  husband  upon  his  business  homestead,  with 
other  lands.  A  decree  of  foreclosure  with  order  of  sale  was  rendered.  An  order 
of  sale  having  issued,  the  wife  with  her  husband  obtained  a  temporary  in  June- 
tiou  restraining  the  sale  of  the  said  business  homestead.  Before  hearing  in  the 
injunction  case  the  order  of  sale  was  returned  and  an  execution  was  issued 
under  which  the  business  homestead  was  sold,  and  it  was  held:  (1)  That  such 
sale  was  in  conteirfpt  of  the  injunction  order,  and  passed  no  title.  (2)  That  no 
execution  under  the  decree  could  properly  issue  until  after  the  return  of  the 
order  of  sale.  (3)  The  answer  setting  up  the  purchase  under  the  execution  was 
110  defense,  and  exceptions  to  it  should  have  been  sustained.  Ward  v.  Billups, 
76  T.  466  (13  S.  W.  Rep.  308). 
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first  day  of  the  succeeding  terra,  and  thereafter  will  constitute  a 
part  of  the  record  of  the  court.1 

The  statute  does  not  permit  the  petition  to  be  dismissed  upon 
the  dissolution  of  an  injunction  in  chambers  in  vacation.  Such  ac- 
tion by  the  court  must  be  sanctioned  by  a  judgment  entered  in  term 
time.2 

When  the  equities  of  the  bill  are  fully  met  and  denied  by  the 
sworn  answer,  the  injunction  should  be  dissolved.3  The  matter, 
however,  is  within  the  discretion  of  the  court,  as  the  equities  of  the 
case  may  require,  and  its  action  will  not  be  revised  unless  there  is 
manifest  error.4  The  answer  must  positively  deny,  upon  personal, 
knowledge,  with  circumstantial  allegations  of  fact,  and  not  merely 
by  conclusions  of  law,  the  material  facts  which  constitute  the  plaint- 
iff's title  to  equitable  relief.5 

A  motion  to  dissolve  may  be  taken  up  and  disposed  of  at  any 
time  before  the  case  is  called  for  trial.6 

When  the  temporary  injunction  has  been  dissolved  on  the  filing* 
of  an  answer  swearing  away  the  equities  of  the  bill,  the  plaintiff  is 
entitled  to  a  trial  upon  the  merits,  unless  the  right  is  expressly 
waived ;  and  it  is  error  to  dismiss,  though  the  plaintiff  make  no  re- 
quest for  a  trial  on  the  merits.7  A  motion  to  dissolve  for  want  of 
equity  in  the  petition  having  been  rightly  sustained,  and  no  amend- 
ment being  made  to  the  petition,  the  suit  as  one  for  injunction, 
should  be  dismissed.8 

1 R.  S.  3006.  3007.  An  affidavit  to  the  answer  made  by  the  defendant's  attor- 
ney, that  the  facts  were  "  within  his  knowledge,  and  known  by  him  to  be  true," 
is  sufficient.  Bayless  v.  Alsten,  1  App,  C.  C.,  §  1031. 

2  Wagner  v.  Edmiston,  1  App.  C.  C.,  §  678;  Price  v.  Bland,  44  T.  145;  Aiken  v. 
Carroll,  37  T.  73;  Grant  v.  Chambers.  34  T.  573;  Coleman  v.  Goyne,  37  T.  552. 

3  Blum  v.  Loggins,  53  T.  121;  Hansborough  v.  Towns,  1  T.  58;  Smith  v.  Power, 
2  T.  57;  Lively  v.  Bristow,  12  T.  60;  Herron  v.  De  Bard,  28  T.  602. 

*  Hart  v.  Mills,  38  T.  517. 

8Burney  v.  Cook,  13  T.  586;  Bedwell  v.  Thompson,  25  T.  Sup.  247. 
6  Huston  v.  Berry,  3  T.  235. 

•  Love  v.  Powell,  67  T.  15  (2  S.  W.  Rep.  456);  Blum  v.  Schram,  58  T.  524;  Texas 
L.  Co.  v.  Turmae,  53  T.  623:  Horton  v.  Jones,  Dallam,  436;  Burnley  v.  Cook,  13 
T.  586;  Dearborn  v.  Phillips,  21  T.  449;  Roe  v.  Dailey,  1  U.  C.  247.     The  cases  are 
conflicting.     All  the  cases  agree  that  when  the  dissolution  is  granted  because 
of  the  want  of  equity  in  the  petition,  and  the  injunction  is  the  sole  object  of 
the  suit,  if  plaintiff  declines  to  amend,  the  case  should  be  dismissed.     Hale  v. 
McComas,  59  T.  484;  Corsicana  v.  White,  57  T.  382;  Gaskins  v.  Peebles,  44  T.  3!N,~ 
Pryor  v.  Emerson,  22  T.  162:  Cook  v.  De  la  Garza,  13  T.  431;  Baldridge  v.  Cook. 
27  T.  565;  Gibson  v.  Moore,  22  T.  611.     The  decisions  are  equally  uniform,  that 
when  the  injunction  is  dissolved  by  reason  of  a  sworn  denial  of  the  facts  stated 
in  the  petition,  the  suit  should  be  continued  for  a  hearing  on  the  merits,  if 
plaintiff  demand  or  indicate  his  wish  that  this  should  be  done.     Washington 
County  v.  Schulz,  63  T.  32;  Floyd  v.  Turner,  23  T.  292;  Horton  v.  Jones,  Dal- 
lam, 466;  Blum  v.  Schram,  58  T.  524;  Love  v.  Powell,  67  T.  15  (2  S.  W.  Rep. 
466). 

«  City  of  Corsicana  v.  White,  57  T.  382;  Gaskins  v.  Peebles,  44  T.  390. 
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Where  fraud  is  the  gravamen  of  a  petition  for  injunction,  the 
dissolution  of  the  injunction  will  not  follow  as  a  necessary  result 
of  an  answer  denying  all  the  material  allegations  of  the  petition ; 
nor  will  the  injunction  b3  dissolved  when  it  is  apparent  that  the 
plaintiff  would,  without  the  protection  afforded  by  the  writ,  lose  all 
the  benefit  which  would  otherwise  accrue  to  him  should  he  finally 
succeed  in  the  action.  In  cases  like  those  mentioned  the  appellate 
court  will  not  disturb  the  action  of  the  court  below  in  refusing  to 
dissolve  the  injunction,  when  no  abuse  of  judicial  discretion  is 
shown.1  Where  fraud  is  charged  in  the  petition  against  several 
parties,  the  rule  is  that  the  answer  must  be  made  by  all  the  defend- 
ants; and  they  must  all  answer  before  an  order  dissolving  the  in- 
junction will  be  made.2 

An  injunction  may  be  wholly  dissolved  on  sustaining  a  general 
demurrer  to  the  petition.3 

§  916.  Refunding  bond  on  dissolution;  judgment  on. 

Upon  the  dissolution  of  an  injunction  restraining  the  collection 
of  money,  by  an  interlocutory  order  of  the  court  or  judge,  made  in 
term  time  or  in  vacation,  if  the  petition  be  continued  over  for  trial 
it  is  made  the  duty  of  the  court  or  judge  to  require  of  the  defend- 
ant a  bond,  with  two  or  more  good  and  sufficient  sureties,  to  be 
approved  by  the  clerk  of  the  court,  payable  to  the  complainant  in 
double  the  amount  of  the  sum  enjoined,  and  conditioned  to  refund 
to  the  complainant  the  amount  of  money,  interest  and  costs  which 
may  be  collected  of  him  in  the  suit  or  proceeding  enjoined,  in  the 
event  the  injunction  is  made  perpetual  on  final  hearing. 

If  the  injunction  is  perpetuated  on  final  hearing,  the  court  may,  on 
motion  of  the  complainant,  enter  judgment  against  the  principal 
and  sureties  in  such  bond  for  such  amount  as  may  be  shown  to  have 
been  collected  from  the  complainant.4 

The  only  restriction  upon  the  right  of  the  defendant  to  issue  exe- 
cution on  the  dissolution  of  an  injunction  is  that  he  should  be  re- 
quired to  give  a  refunding  bond  when  the  petition  is  continued  over 
for  trial;  but  there  is  no  reason  for  delaying  execution  until  a  re- 
funding bond  is  given,  when  the  court,  by  sustaining  a  motion  to 
dismiss  for  want  of  equity,  necessarily  determines  the  whole  case.5 
It  is  error  to  dissolve  an  injunction  of  a  money  judgment  in  vaca- 
tion without  requiring  a  refunding  bond.6 

1  Friedlander  v.  Ehrenworth,  58  T.  330. 

2  On-  v.  Moore,  1  App.  C.  C.,  §  587. 

3  O'Neal  v.  Wills  Point  Bank,  64  T.  644 
4R.S.  3008,  3009. 

5  Pryor  v.  Emerson,  22  T.  162. 

*Coleman  v.  Goyne,  37  T.  552.    And  see  Foster  v.  Shephard,  33  T.  687;  Hortoa 
v.  Jones,  Dallam,  466. 
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The  liability  of  the  sureties  depends  upon  the  amount  of  money 
collected  upon  the  judgment  which  had  been  enjoined,  and  also 
upon  the  perpetuation  of  the  injunction  on  final  hearing.  They  are 
not  liable  in  any  other  manner  than  as  prescribed  by  statute.1 

§  917.  Damages. 

Where  an  injunction  is  wrongfully  sued  out,  the  defendant  may 
plead,  prove  and  recover  damages  in  the  injunction  suit  upon  the 
injunction  bond,  and  is  not  forced  to  seek  relief  by  a  separate  suit 
upon  the  bond.  The  damages  which  may  be  recovered  in  recon- 
vention,  or  in  a  separate  suit  on  the  bond,  are  exclusive  of  the  ten 
per  cent,  damages  awarded  by  the  court  for  delay.  These  are 
awarded  or  not,  at  the  discretion  of  the  court,  on  the  dissolution  of 
the  injunction.2  The  courts  of  this  state,  having  a  blended  jurisdic- 
tion, would  have  full  power  in  an  injunction  suit  to  grant  all  the 
relief  to  which  a  creditor  would  or  could  be  entitled,  without  a  re- 
sort to  a  separate  suit  on  the  injunction  bond;  and  if  by  reason  of 
the  insolvency  of  the  debtor  after  an  injunction  was  granted,  or  if 
from  any  other  cause  resulting  from  the  suing  out  of  an  injunction, 
and  consequent  hindrance  to  the  creditor  in  the  collection  of  his 
debt,  his  judgment  could  not  be  collected,  it  is  not  doubted  that  the 
creditor,  by  proper  pleading  and  proof  in  the  injunction  suit,  could 
obtain  such  relief  as  he  might  show  himself  entitled  to,  against  the 
principal  and  his  sureties.  By  becoming  parties  to  the  injunction 
bond  the  sureties  make  themselves  practically  parties  to  the  suit, 
subject  to  the  jurisdiction  of  the  court,  and  their  liability  upon  and 
by  reason  of  their  bond  can  be  declared,  up  to  the  full  amount  of 
the  bond.3  The  sureties  need  not  be  served  with  citation.4 

Counsel  fees  in  the  original  suit,  and  such  other  expenses  of  liti- 
gation as  are  not  taxable  as  costs  in  the  suit,  are  not  allowed  as 
compensatory  damages  for  wrongfully  suing  an  injunction.5  The 
courts  incline  to  the  opinion  that  exemplary  damages  are  not  re- 
coverable. The  ten  per  cent,  damages  allowed  in  cases  where  the 
•collection  of  money  has  been  enjoined  and  the  injunction  procured 
for  delay  are  in  the  nature  of  a  penalty,  and  tend  to  indicate  that 
no  other  exemplary  damages  are  to  be  allowed.6 

1  Donoho  v.  Harris,  35  T.  655. 

2  Tex.  &  N.  O.  Ry.  Co.  v.  White,  57  T.  129;  Davis  v.  Rawlins,  1  App.  C.  C.,  §  17; 
Bridges  v.  Wilson,  2  App.  C.  C.,  §  627;  A  very  v.  Stewart,  60  T.  154;  Clegg  v.  Dar- 
ragh,  63  T.  357;  Hammonds  v.  Belcher,  10  T.  271;  Carlin  v.  Hudson,  12  T.  202. 

3  Tex.  &  N.  O.  Ry.  Co.  v.  White,  57  T.  129;  Sharp  v.  Schmidt,  62  T.  263. 

*  Coates  v.  Caldwell,  71  T.  19  (8  S.  W.  Rep.  922);  Sharp  v.  Schmidt,  62  T.  263. 

&G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware.  74  T.  47  (11  S.  W.  Rep.  918);  Oelrichs  v.  Spain, 
15  Wall.  211;  Davis  v.  Rosedale  Street  Ry.  Co.,  75  T.  381  (12  S.  W.  Rep.  999). 

«G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware.  74  T.  47  (11  S.  W.  Rep.  918).  But  see  Brown 
v.  Tyler,  34  T.  168. 
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When  an  injunction  is  sued  out  to  enjoin  the  sale  of  property 
under  execution,  if  some  of  it  is  subject  to  the  writ,  the  measure 
of  damages  is  the  value  of  that  portion.1  While  courts  exact  strict 
and  implicit  obedience  to  their  injunctions,  the  spirit  of  the  writ  is 
to  be  observed,  and  an  act  which  does  not  violate  that  is  not  a  vio- 
lation of  the  writ,  though  within  its  letter.  The  objects  for  which 
the  writ  is  granted  are  to  be  regarded,  and  its  operation  not  ex- 
tended by  construction  further  than  may  be  necessary  to  subserve 
them.  Where  the  injunction  commands  defendant  to  desist  and 
refrain  from  so  using  his  premises  as  to  injure  the  plaintiff's  busi- 
ness, if  he  can  continue  the  use  of  them  without  producing  such 
injury  he  must  do  so,  and  he  cannot  recover  for  any  loss  of  time 
incurred  by  a  voluntary  stoppage  of  his  business.2 

In  assessing  the  value  of  goods  the  control  or  disposition  of  which 
is  interfered  with  by  injunction,  the  jury  are  not  controlled  by  the 
valuation  made  by  the  sheriff  in  his  return  upon  the  writ  of  injunc- 
tion.3 

§  918.  Damages  for  delay. 

Upon  the  dissolution  of  an  injunction,  either  in  whole  or  in  part, 
on  final  hearing,  where  the  collection  of  money  has  been  enjoined, 
if  the  court  be  satisfied  that  the  injunction  was  obtained  only  for 
delay,  damages  thereon  may  be  assessed  by  the  court,  at  ten  per 
cent,  on  the  amount  released  by  the  dissolution  of  the  injunction, 
exclusive  of  costs.4 

No  relief  can  be  afforded  on  a  dissolution  of  an  injunction  other 
than  that  specified,  unless  the  party  claims  it  by  appropriate  plead- 
ings. Formerly,  in  addition  to  the  award  of  ten  per  cent,  damages, 
the  court  could  enter  judgment  against  the  principal  and  sureties 
on  the  bond  for  the  amount  of  the  judgment  enjoined.  But  that 
was  by  virtue  of  article  3936,  Paschal's  Digest,  which  is  not  now 
in  force.  With  proper  allegation  and  proof,  the  liability  for  dam- 
ages may  be  adjudicated,  to  the  full  amount  of  the  bond,  but  in  the 
absence  of  such  allegation  remedy  must  be  sought  by  an  original 
action  on  the  injunction  bond.5 

» Coates  v.  Caldwell,  71  T.  19  (8  S.  W.  Rep.  922). 

2  Bancroft  v.  Russell,  3  Civ.  App.  95  (22  S.  W.  Rep.  240). 

SFriedlaffder  v.  Ehrenworth,  58  T.  350. 

*R.  S.  3010. 

5 Tex.  &  N.  O.  Ry.  Co.  v.  White,  57  T.  129;  Avery  v.  Stewart,  60  T.  154;  John- 
son v.  Moore,  2  App.  C.  C.,  §  210;  Robertson  v.  Schneider,  1  Civ.  App.  408  (20  S. 
W.  Rep.  1129);  Ferguson  v.  Herring,  49  T.  126;  Fernandez  v.  Casey,  77  T.  452 
(14  S.  W.  Rep.  149).  The  case  of  Hale  v.  McComas,  59  T.  484,  is  in  conflict  with 
these  cases.  The  suit  was  brought  to  restrain  the  collection  of  a  justice's  judg- 
ment. On  final  hearing  the  court  dismissed  the  cause  for  want  of  equity  in 
the  bill,  and  rendered  judgment  against  the  plaintiff  and  his  sureties  on  the 
injunction  bond  for  the  amount  of  the  judgment  enjoined,  and  for  ten  per  cent, 
damages.  This  judgment  was  held  proper. 
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The  appellate  court  will  not  reverse  the  action  of  the  district 
court  in  giving  or  refusing  damages  on  the  dissolution  of  an  injunc- 
tion unless  there  appears  to  have  been  manifest  error  or  mistake  of 
law.1  And  where  a  suit  is  brought  to  enjoin  the  collection  of  taxes^ 
if  the  injunction  is  dissolved  without  an  adjudication  on  the  merits, 
the  defendants  not  insisting  upon  a  trial  of  their  reconvention,  the 
sheriff  may  maintain  a  suit  on  the  injunction  bond  for  the  damages 
sustained ;  but  the  ten  per  cent,  damages  which  might  have  been 
awarded  by  the  judge  cannot  be  recovered  in  such  suit.2 

Upon  the  dissolution  of  an  injunction  enjoining  the  sale  of  prop- 
erty under  an  order  of  sale  on  a  judgment  foreclosing  an  attach- 
ment, or  enjoining  the  collection  of  taxes,  ten  per  cent,  damages 
may  be  allowed  against  the  sureties  on  the  injunction  bond.  The 
injunction  delays  the  collection  of  money  within  the  meaning  of 
the  statute.3  Also  where  a  third  party  enjoins  a  sale  under  a  deed 
of  trust.4 

§  919.  Perpetuating  the  injunction. 

AVhere  there  is  no  answer  to  the  merits  on  a  petition  for  injunc- 
tion, on  overruling  a  demurrer  it  is  proper  to  render  a  judgment 
perpetuating  the  injunction.  The  effect  of  the  general  demurrer  is 
to  admit  the  truth  of  the  facts  alleged  in  the  petition,  and  a  party 
cannot  insist  that  the  court  shall  hear  evidence  in  proof  of  facts 
which  he  has  admitted.5  When  the  material  allegations  contained  in 
the  petition  are  not  denied  in  the  answer,  and  the  defendant,  after 
his  motion  to  dissolve  is  overruled,  gives  notice  of  appeal,  the  court 
may  enter  judgment  perpetuating  the  injunction  without  the  inter- 
vention of  a  jury.6 

§  920.  Effect  of  appeal. 

When  an  appeal  from  a  judgment  of  the  district  court  is  per- 
fected during  the  term  at  which  the  judgment  is  entered,  the  juris- 
diction of  the  appellate  court  attaches  on  the  adjournment  of  the 
term;  if  at  the  time  of  the  appeal,  an  injunction  in  the  case  exists,, 
on  perfecting  the  appeal,  and  the  attaching  of  jurisdiction  in  the 
appellate  court,  the  injunction  follows  the  jurisdiction  and  becomes 

iClegg  v.  Darragh,  63  T.  357;  Howard  v.  Randolph,  73  T.  454  (11  S.  W.  Rep. 
495);  Pierrepont  v.  Sassee,  1  App.  C.  C.,  §  1298;  Hersberger  v.  Lindsey,  1  App. 
C.  C.,  §  1167;  Fall  v.  Ratcliff,  10  T.  291;  Ross  v.  Lister,  14  T.  469. 

2  Hersberger  v.  Lindsey,  1  App.  C.  C.,  §  1167. 

3Perrin  v.  Stevens,  29  S.  W.  Rep.  927:  Stone  Cattle  Co.  v.  Davis,  3  App.  C.  C.,. 
§  149;  Bayless  v.  Alston,  1  App.  C.  C.,  §  1031;  Rio  Grande  R.  Co.  v.  Scanlan,  44 
T.  649. 

4  Gault  v.  Goldthwaite,  34  T.  104.    But  see  Carlin  v.  Hudson,  12  T.  202. 

5  Junction  City  School  Incorporation  v.  School  District,  81  T.  148  (16  S.  W 
Eep.  742). 

6  Alsup  v.  Allen,  43  T.  598;  Eason  v.  Killough,  1  App.  C.  C.,  §  604. 
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the  injunction  of  the  appellate  court.  When  an  injunction  is  dis- 
solved by  final  judgment,  and  an  appeal  is  prosecuted  by  the  giving 
of  a  supersedeas  bond  by  the  party  seeking  the  injunction,  the  disso- 
lution is  suspended  —  the  injunction  is  continued  in  force  by  the  ap- 
peal, and  the  appellate  court  will  enforce  obedience  to  its  mandates 
until  it  reverses  them.1  But,  if  the  order  granting  the  injunction 
limits  its  duration  to  the  hearing  of  the  cause  in  the  district  court, 
and  on  the  hearing  the  injunction  is  dissolved,  the  rule  does  not 
apply.  The  appellate  court  will  not  revise  such  an  order  thus  lim- 
ited, on  appeal,  and  an  order  which  cannot  be  revised  is  not  affected 
by  an  appeal.2 

1  G.,  C.  &  S.  F.  Ry.  Ca  v.  Ft  W.  &  N.  Ry.  Co.,  68  T.  98  (2  S.  W.  Rep.  199);  Will- 
iams v.  Pouns,  48  T.  141;  Churchill  v.  Martin,  65  T.  367. 

2  Ft.  W.  &  N.  O.  Ry.  Co.  v.  Railway  Co.,  68  T.  163  (7  S.  W.  Rep.  381);  Smith  v. 
Power,  2  T.  57.    As  to  the  power  of  the  appellate  courts  to  issue  writs,  see  §§  91, 
92,  98,  ante. 
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§  921.  Constitutional  provision. 

"Mechanics,  artisans  and  material -men,  of  every  class,  shall  have 
a  lien  upon  the  buildings  and  articles  made  or  repaired  by  them 
for  the  value  of  their  labor  done  thereon,  or  material  furnished  there- 
for; and  the  legislature  shall  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  said  liens."  l 

This  provision  confers  a  lien  upon  articles  and  buildings  made  or 
repaired  by  the  classes  of  persons  named,  wholly  independent  of 
the  statute,  and  such  lien  could  be  enforced  under  the  general  rules 
of  equity  governing  the  foreclosure  of  liens,  without  the  aid  of  the 
statute.2  Under  this  construction,  if  the  word  articles  includes  any- 
thing other  than  buildings,  as  it  manifestly  does,  then  the  lien  on 
such  articles  must  be  enforced  by  a  proceeding  in  equity,  or  under 

1  Const,  art.  XVI,  §37.    The  constitution  of  1869  gave  a  lien  to  mechanics- 
and  artisans,  omitting  material-men,  upon  the  articles  manufactured  or  repaired 
by  them.     The  word  buildings  was  not  used.     Const.  1869.  art.  XII,  §  47. 

2  Warner  Elevator  Mfg.  Co.  v.  Maverick,  30  S.  W.  Rep.  437,  31  id.  353,  499; 
Strang  v.  Pray,  35  S.  W.  Rep.  1054;  Parks  v.  Tippie,  34  S.  W.  Rep.  676. 
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articles  3320-3326,  Revised  Statutes,  as  the  legislature  has  made  no 
provision,  by  the  statute  under  consideration,  for  the  enforcement 
of  liens  except  upon  houses  or  improvements  or  buildings,  and  rail- 
roads. On  the  contrary,  where  the  statute  goes  beyond  the  con- 
stitution, by  conferring  a  lien  upon  any  classes  of  persons  or 
corporations  not  comprehended  by  the  terms  of  the  constitution, 
or  upon  any  articles  or  things  not  so  included,  as  railroads  and  the 
lot  of  ground  connected  with  the  building  or  improvement,  it  would 
seem  that  the  remedy  provided  by  the  statute  must  be  followed 
strictly,  as  such  lien  exists  only  by  virtue  of  the  statute.  Where 
the  lien  exists  by  virtue  of  the  constitution,  the  statute  is  to  be  lib- 
erally construed,  in  order  to  carry  out  its  purpose  of  speedy  and 
efficient  enforcement,  and  is  not  to  be  regarded  as  the  source  of 
the  right.1 

The  ruling  in  some  of  the  cases  is  that  the  lien  exists  before  regis- 
tration, and  that  registration  only  preserves  it.2  Of  course  this  has 
reference  only  to  the  constitutional  lien;  but  the  statute  purports 
to  put  all  liens  on  an  equal  footing,  whether  they  be  constitutional 
or  only  statutory,  without  reference  to  the  date  of  Sling  the  account 
or  lien.3  If,  therefore,  the  proper  steps  are  taken  to  fix  the  lien 
created  solely  by  the  statute,  the  statutory  lien-holder  conies  in  for 
his  proportion  of  the  proceeds  of  a  sale  of  the  property,  thus  par- 
tially defeating,  in  many  cases,  the  just  claims  of  those  named  as 
the  favorites  of  the  constitution.  Of  course  this  objection  to  the- 
law  is  not  valid  if  the  words  "  mechanics,  artisans  and  material- 
men,  of  every  class,"  as  used  in  the  constitution,  include  "  any  per- 
son or  firm,  lumber  dealer  or  corporation,  artisan,  laborer,  mechanic 
or  subcontractor,"  as  well  as  original  contractors,  as  specified  in  the 
statute,  and  the  word  material  comprehends  "  machinery,  fixtures 
and  tools."  It  will  be  noticed  that  the  statute  uses  "machinery, 
fixtures  or  tools  "  in  addition  to  the  word  material. 

The  courts  have  not  yet  stated  how  far  the  provisions  of  the  stat- 
ute having  reference  to  the  enforcement,  simply,  of  the  lien  con- 
ferred by  the  constitution  are  obligatory  —  when  they  may  be 
dispensed  with,  and  the  party  be  permitted  to  fall  back  upon  his 
remedy  in  equity.  It  is  said,  however,  that  if  an  original  contractor,, 
who  has  entered  into  a  written  contract,  fails  to  file  the  contract 
within  the  time  required,  his  lien  is  to  be  considered  abandoned  or 

*Wa.rner  Elevator  Mfg.  Co.  v.  Maverick,  30  S.  W.  Rep.  437,  31  id.  353,  499. 
That  the  lien  on  railroads  is  wholly  statutory,  see  Const.,  art.  XVI,  §  35;  Tyler 
Tap  R.  Co.  v.  Driscol,  52  T.  13;  Central  M.  R.  Co.  v.  Henning,  52  T.  466.  The  rul- 
ing in  the  latter  case  is  not  clear. 

2  Keating  Imp.  &  M.  Co.  v.  Marshall  Electric  L.  &  P.  Co.,  74  T.  605  (12  S.  W. 
Eep.  489);  Trammell  v.  Mount,  68  T.  210  (4  S.  W.  Rep.  377). 

« R.  S.  3310. 
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barred,  unless  he  show  some  good  reason  for  not  complying  with 
the  statute;  and  that  he  has  the  right  to  show  such  good  reason.1 

It  would  seem,  therefore,  that  if  the  lien-holder,  through  accident 
or  misfortune,  or  the  act  of  the  opposite  party,  has  not  complied 
with  the  requirements  of  the  Statute,  or  if  no  remedy  has  been  pro- 
vided for  any  particular  case,  or  that  provided  is  found  to  be 
inadequate,  he  is  still  entitled  to  his  remedy  in  equity.  The  reason- 
able presumption  is  that  the  constitution  intended  that  the  remedy 
provided  by  statute  should  be  exclusive  of  every  other  remedy, 
provided  it  was  found  to  be  speedy  and  efficient.  But  there  is  one 
case,  at  least,  which  warrants  the  presumption  that  the  statutory 
remedy  is  only  cumulative.  The  ruling  is  that  an  express  lien  may 
be  fixed  by  the  contract  so  as  to  avoid  the  necessity  of  recording 
the  contract;  and  for  this  purpose  a  clause  in  the  contract  that  "  to 
secure  the  payment  of  said  amount  to  said  party  of  the  second  part, 
his  heirs  or  assigns,  this  contract  is  entered  into  to  fix  the  furnish- 
er's and  builders  lien  on  said  described  lot,"  is  sufficient.2 

Title  LXVI  of  the  Revised  Statutes  (Liens)  is  not  to  be  construed 
or  considered  as  in  any  manner  impairing  or  affecting  the  right  of 
persons  to  create  liens  by  special  contract  or  agreement,  nor  as  in 
any  manner  affecting  or  impairing  other  liens  arising  at  common 
law  or  in  equity,  or  by  any  statute  of  the  state,  or  any  other  lien 
not  treated  of  under  that  title.3 

§  922.  To  whom  and  for  what  given. 

On  compliance  with  other  provisions,  the  statute  gives  a  lien  — 

1.  To  any  person  or  firm,  lumber  dealer  or  corporation,  artisan, 
laborer,  mechanic  or  subcontractor.4 

2.  The  lien  is  given  for  labor  done,  or  for  material,  machinery, 
fixtures  or  tools  furnished  to  erect  any  house  or  improvement,  or 
to  repair  any  building  or  improvement  whatever,  or  for  any  mate- 

1  Warner  Elevator  Mfg.  Co.  v.  Maverick,  30  S.  W.  Rep.  437,  reversing  Warner 
Elevator  Mfg.  Co.  v.  Houston,  28  S.  W.  Rep.  405. 

2  Farrell  v.  Palestine  Loan  Ass'n,  30  S.  W.  Rep.  814.     It  is  said  to  have  been 
the  intention  of  the  legislature  to  prescribe  a  general  scheme,  a  plan,  to  be  pur- 
sued in  reference  to  all  such  liens  as  are  treated  of  in  the  chapter  on  mechanics' 
liens.     Cameron  v.  Marshall,  65  T.  7.     A  note  reciting  that  it  is  given  for  a  bal- 
ance due  for  material  furnished,  and  that  it  constitutes  a  builder's  lien,  etc., 
creates  a  lien  independent  of  the  statute,  enforceable  except  as  against  the 
homestead.     Taylor  v.  Huck,  65  T.  238.     See  Martin  v.  Roberts,  57  T.  564. 

» R.  S.  3326. 

4  This  is  the  provision  of  the  act  of  1889,  except  as  to  corporations,  which  were 
included  bythe  act  of  1895.  The  act  of  1876  made  no  mention  of  subcontractors, 
and  laborers  were  not  included  except  by  the  use  of  the  word  person  —  "any 
person  .  .  .  who  may  labor."  It  is  held  that  one  who  furnishes  materials  to 
a  subcontractor  is  not  entitled  to  a  lien.  Mills  v.  Paul,  30  S.  W.  Rep.  558. 
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rial  furnished  for  the  construction  or  repair  of  any  railroad  within 
this  state.1 

3.  The  labor  must  be  done  or  the  material  furnished  under  or  by 
virtue  of  a  contract  with  the  owner  or  his  agent,  trustee,  receiver, 
contractor  or  contractors.2 

4.  The  lien  extends  to  the  house,  building,  fixtures,  improvements 
or  railroad  and  all  its  properties,  and  also  to  the  lot  or  lots  of  land 
necessarily  connected  therewith,  to  secure  payment  for  the  labor 
done,  lumber,  material,  machinery  or  fixtures  and  tools  furnished 
for  construction  or  repair.3 

5.  The  word  "  improvement "  is  construed  so  as  to  include  wells, 
cisterns,  tanks,  reservoirs  or  artificial  pools  or  lakes  made  for  sup- 
plying or  storing  water,  and  all  pumps,  syphons,  wind-mills  or  other 
machinery  or  appliances  used  for  raising  water  for  stock,  domestic 
use  or  for  irrigation  purposes.4 

Recent  changes  in  the  statutes  and  the  decisions  of  the  courts  have 
left  the  law  in  a  state  of  uncertainty.  The  rule  now  is  that  the  lien, 
exists  by  virtue  of  the  constitution,  at  least  to  the  extent  contem- 
plated by  that  instrument,  and  that  the  statute  must  be  liberally 
construed.3  In  some  of  the  earlier  decisions  it  is  held  that  the  right 
to  the  lien  depended  upon  a  substantial  compliance  with  the  stat- 
ute ; 6  that  to  fix  the  lien,  the  statute  must  be  substantially  com- 
plied with  in  every  essential  particular.7  The  constitution  of  1869 
gave  no  lien  to  material-men ;  and  it  was  held  that  the  statute  which 
created  a  lien  in  their  favor  should  be  pursued  strictly.8 

Public  buildings  and  grounds  are  not  mentioned  by  the  statute, 
and  they  are,  therefore,  not  subject  to  the  lien.9 

1  This  is  the  same  as  the  act  of  1876,  except  the  provision  as  to  railroads,  which 
was  inserted  in  the  act  of  1895. 

2  This  provision  was  included  in  the  act  of  1885.  except  the  word  receiver, 
which  was  added  by  the  act  of  1895.    See  Sayles'  Civil  Statutes,  art.  3164;  also 
§  923,  infra. 

3  This  provision  goes  beyond  the  constitution,  in  giving  a  lien  on  railroads 
and  land.     Such  liens  are  extra-constitutional  —  purely  statutory  —  and  the  law 
creating  them  and  providing  for  their  enforcement  will  be  strictly  construed. 
See  the  first  section  of  this  chapter;  also  McCreary  v.  Waco  Lodge,  2  U.  C.  675. 

«R.  S.  3294. 

5  See  the  first  section  of  this  chapter. 

«  Pool  v.  Sanford,  52  T.  621. 

v  Ferguson  v.  Ashbell,  53  T.  245;  Murphey  v.  Heidenheimer,  2  U.  C.  721. 

«  McCreary  v.  Waco  Lodge,  2  U.  C.  675;  Odum  v.  Loomis,  1  App.  C.  C.,  §  524. 

9  Atascosa  County  v.  Angus,  83  T.  202  (18  S.  W.  Rep.  563);  City  of  Dallas  v. 
Loonie,  83  T.  291  (18  S.  W.  Rep.  726).  In  each  of  these  cases  the  lien  is  consid- 
ered as  existing  by  virtue  of  the  statute  alone,  though  there  are  earlier  cases 
holding  that  it  exists  by  force  of  the  constitution.  Keating  Imp.  &  M.  Co.  v. 
Marshall  E.  L.  &  P.  Co.,  74  T.  605  (12  S.  W.  Rep.  489);  Trammell  v.  Mount,  68  T. 
210  (4  S.  W.  Rep.  377).  The  constitution  says  that  mechanics,  artisans  and  mate- 
rial-men shall  have  a  lien  upon  "  the  buildings  and  articles  made  or  repaired  by 
58 
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§  923.  There  must  bo  a  contract  with  the  owner. 

The  lien  must  be  claimed  under  or  by  virtue  of  a  contract  with 
the  owner,  or  his  agent,  trustee,  receiver,  contractor  or  contractors.1 
This  is  a  requirement  of  the  statute  only,  and  does  not  seem  to  have 
any  reference  to  the  speedy  and  efficient  enforcement  of  those  liens 
which  are  conferred  by  the  constitution.  It  is  not  probable,  how- 
ever, that  a  state  of  facts  could  arise  under  \vhich  the  courts  would 
hold  it  invalid.  It  is  not  to  be  supposed  that  the  convention,  in  con- 
ferring the  lien  in  absolute  terms,  intended  that  property  rights 
should  be  divested  without  due  process  of  law,  or  without  any  form 
of  process  whatever.  The  charging  of  one's  property  with  a  lien 
on  account  of  labor  voluntarily  performed  by  a  lien  claimant,  or 
under  a  contract  made  with  an  entire  stranger  to  the  title,  would 
be  subversive  of  the  principle  on  which  American  republics  are 
founded.2 

It  is  held  that  a  lien  cannot  be  established  against  the  owner 
without  his  knowledge  and  consent.3  Mere  knowledge  and  acquies- 
cence are  not  sufficient.4  A  contract  with  a  tenant  will  not  bind 
the  landlord.5  One  in  possession  of  land  under  a  contract  of  pur- 
chase, whether  in  writing  or  by  parol,  is  not  the  owner  within  the 
meaning  of  the  statute.6  That  the  true  owner  knew  that  improve- 
ments were  being  made  on  his  land  for  one  in  possession  under  a 
parol  contract  of  purchase  does  not  estop  him  from  denying  a  me- 

them."  It  is  held  that  a  constitution  is  not  to  receive  a  technical  construction, 
like  a  common-law  instrument  or  statute,  but  that  its  language  alone  must  be 
looked  to,  and  the  words  taken  in  their  natural  sense.  Hunt  v.  State,  7  App. 
212;  Stockton  v.  Montgomery.  Dallam,  473. 

Section  9,  article  XI,  of  the  constitution  exempts  the  property  of  counties, 
cities  and  towns  from  forced  sale,  and  provides  that  ''  nothing  herein  shall  pre- 
vent the  enforcement  of  the  vendor's  lien,  the  mechanic's  or  builder's  lien,  or 
other  liens  now  existing."  Do  the  words  noiu  existing  include  vendors'  and 
mechanics'  liens  or  only  other  Hens?  In  Burt  v.  Parker  Co.,  77  T.  338  (14  S.  W. 
Eep.  335),  decided  in  1890,  a  lien  was  claimed  against  a  court-house.  The  ques- 
tion was  argued,  but  the  argument  was  not  noticed  by  the  court.  In  Scholes  v. 
Hughes,  77  T.  482  (14  S.  W.  Rep.  148).  the  building  was  a  city  hall.  In  Loonie  v. 
Burt,  80  T.  582  (16  S.  W.  Eep.  439),  the  lien  was  claimed  on  a  court-house.  The 
county  did  not  appear  in  the  case,  and  the  question  as  to  the  validity  of  the 
lien  claimed  was  raised  by  the  contractor.  It  was  held  that  he  had  no  right  to 
complain. 

1R.  S.  3294:  Penfield  v.  Harris.  7  Civ.  App.  659. 

2See  Jacobs  v.  Knapp,  50  N.  H.  71;  Quimby  v.  Hazen,  54  Vt.  132;  Myer  on 
Vested  Rights,  g§  1015,  1026.  1027. 

» Sheer  v.  Cummings,  80  T.  294  (16  S.  W.  Rep.  37);  Galveston  Exhibition  Ass'n 
v.  Perkins,  80  T.  62  (15  S.  W.  Rep.  633). 

4  Morris  v.  Montgomery,  2  U.  C.  385. 

»  Penfield  v.  Harris,  27  S.  W.  Rep.  762. 

6  Galveston  Exhibition  Ass'n  v.  Perkins,  80  T.  62  (15  S.  W.  Rep.  633);  Smith  v. 
Huckaby,  4  Civ.  App.  80  (23  S.  W.  Rep.  397). 
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chanic's  lien  thereon,  where  it  does  not  appear  that  he  knew  the 
mechanic  was  ignorant  of  the  condition  of  the  title.1 

Persons  owning  a  lot  of  land  in  severalty  may  jointly  contract 
for  the  erection  of  one  building  thereon,  and  upon  such  contract 
being  made  and  executed  the  parties  so  contracting  may  be  joined 
in  a  suit  to  foreclose  a  mechanic's  or  material-man's  lien  arising  out 
of  the  contract.2 

The  registered  account  need  not  state  the  title  or  interest  of  the 
owner.3 

§  924.  Contract  or  account  to  be  filed  with  county  clerk. 

In  order  to  fix  and  secure  a  lien  it  is  the  duty  of  every  original 
contractor,  within  four  months,  and  every  journeyman,  day  laborer, 
or  other  person  seeking  to  obtain  the  benefits  of  the  act,  within 
thirty  days,  after  the  indebtedness  has  accrued,  to  file  his  or  their 
contract  in  the  office  of  the  county  clerk  of  the  county  in  which  the 
property  is  situated,  and  cause  it  to  be  recorded  in  a  book  to  be 
kept  by  the  county  clerk  for  that  purpose.  If  such  journeyman, 
day  laborer  or  other  person  have  no  written  contract,  it  will  be 
sufficient  for  him  to  file  an  itemized  account  of  his  claim,  supported 
by  affidavit  showing  that  the  account  is  just  and  correct,  and  that 
all  just  and  lawful  offsets,  payments  and  credits  known  to  the  affi- 
ant have  been  allowed.4 

When  the  contract  is  filed  and  recorded  as  above  directed,  there 
must  be  a  like  description  of  the  house,  building  or  improvement, 
and  the  lot  or  tract  of  land,  as  is  required  in  the  forms  given  in 
articles  3297  and  3298  of  the  Eevised  Statutes  (sections  927  and 
928,  infra\  but  the  description  need  not  be  under  oath.5 

The  words  "  other  person,"  as  used  in  the  last  sentence  of  the 
article  at  the  head  of  this  section,  include  original  contractors,  and  it 
is  held  that  if  an  original  contractor  has  no  written  contract,  or  is 

1  Smith  v.  Huckaby,  4  Civ.  App.  80  (23  S.  W.  Rep.  397). 

2  C.  B.  Carter  Lumber  Co.  v.  Simpson,  83  T.  370  (18  S.  W.  Rep.  812).    As  between 
the  parties  the  lien  exists  in  favor  of  a  mechanic  working  on  a  contract  made 
with  one  not  owning  the  land  upon  which  the  work  was  being  performed,  but 
who  obtained  title  while  the  work  was  pending.    The  rule  that  statutes  in  dero- 
gation of  the  common  law  must  be  strictly  construed  does  not  obtain  in  this 
state.    Schultze  v.  Alamo  Ice  and  Brewing  Co.,  2  Civ.  App.  236  (21  S.  W.  Rep. 
160). 

"Gillespie  v.  Remington,  66  T.  108  (18  S.  \V.  Rep.  338).  In  the  forms  prescribed 
it  is  stated  that  the  work  was  done  or  the  materials  furnished  under  and  by 
virtue  of  a  contract  with- the  owner.  R.  S.  3297.  3298;  §g  927,  928,  infra. 

4  R.  S.  3295;  Acts  1885  and  1889.  By  the  original  act  all  persons  had  six  months 
within  which  to  file  their  liens;  in  other  respects  the  law  is  substantially  un- 
changed, except  the  concluding  sentence,  which  was  added  as  a  proviso  by  the 
act  of  1885.  See  R.  S.  1879,  art,  3165. 

5R.  S.  3299;  Acts  1889,  p.  110. 
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unable  for  any  good  reason  to  file  his  written  contract,  he  may  file 
an  itemized  account.1 

The  written  contract  to  be  recorded  is  one  by  virtue  of  which 
the  work  was  done  or  the  material  was  furnished,  and  not  any  subse- 
quent contract  relating  to  the  same  matter.  Thus,  a  note  executed 
And  recorded  after  the  performance  of  work  for  which  it  was 
•claimed  to  have  been  given,  stating  the  consideration,  is  not  suffi- 
cient.2 But  it  has  been  held  that,  if  the  labor  performed  by  a  me- 
•chanic  is  of  such  a  character  as  would  enable  him,  under  the  statute, 
to  establish  his  lien  on  the  property  on  which  his  labor  is  bestowed 
by  complying  with  the  statute,  he  nmy,  after  his  work  is  finished, 
by  contract  in  writing  between  himself  and  the  owner  of  the  prop- 
erty, secure  the  statutory  lien  for  his  debt  by  having  his  contract 
recorded.  Nor  will  the  fact  that  the  payment  of  the  debt  is  by  the 
terms  of  the  written  contract  postponed  to  a  future  day  impair  or 
affect  the  lien.  There  is  nothing  in  the  statute  which  requires  reg- 
istration of  the  lien  contract  before  the  debt  it  is  intended  to  secure 
is  due.3 

Wherever  the  statute  directs  a  filing  and  recording,  it  must  be 
done  within  the  time  prescribed  in  this  section,  unless  otherwise 
provided.4  If  the  material-man's  claim  and  affidavit  be  filed  Avithin 
thirty  days  after  the  accrual  of  the  indebtedness,  the  lien  is  fixed 
under  the  statute,  although  the  actual  record  was  not  made  by  the 
clerk  until  after  the  thirty  days.5  The  contract  may  be  filed  at 
any  time  within  the  time  limited ;  it  may  be  filed  as  soon  as  it  is 
made.6 

The  record  is  not  required  to  be  made  in  a  book  kept  exclusively 
for  that  purpose;  it  is  sufficient  that  it  is  kept  for  such  purpose.7 

One  contracting  directly  with  the  owner  of  the  building  to  be  re- 
paired or  erected,  to  furnish  lumber  to  be  used  in  such  building 

1  Warner  Elevator  Mfg.  Co.  v.  Maverick,  30  S.  W.  Rep.  437,  31  id.  353,  499,  re- 
versing 28  id.  405.  See,  also,  Whiteselle  v.  Texas  Loan  Agency,  27  S.  W.  Rep. 
309.  As  to  the  requisites  of  the  affidavit  when  an  account  is  filed,  see  Bassett 

,  v.  Brewer,  74  T.  554  (12  S.  W.  Rep.  229). 

'      2  Lyon  v.  Ozee,  66  T.  95  (17  S.  W.  Rep.  405);  Reese  v.  Corlew,  60  T.  70. 

3  Mundine  v.  Brown,  62  T.  341. 

4  Cameron  v.  Marshall,  65  T.  7.    Where  the  house  is  to  be  completed  by  a  time 
specified,  but  is  not  then  completed,  and  the  contract  provides  that  payment 
shall  not  become  due  until  the  house  is  completed,  a  filing  within  four  months 
after  the  completion  of  the  house  is  in  time.    Watkins  v.  Sproull,  8  Civ.  App. 
427. 

»  Bassett  v.  Brewer,  74  T.  554  (12  S.  W.  Rep.  229). 

6  Claes  v.  Homestead  &  L.  Ass'n,  83  T.  50  (18  S.  W.  Rep.  421).  An  existing  lien 
may  be  recorded  after  the  appointment  of  a  receiver.  Logan  v.  Boyle  Ice  Ma- 
chine Co.,  65  T.  324. 

fQuinn  v.  Logan,  67  T.  600  (4  S.  W.  Rep.  247);  Lyon  v.  Logan,  68  T.  521  (5  S. 
W.  Rep.  72);  Lignoski  v.  Crocker,  22  S.  W.  Rep.  774. 
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from  time  to  time  as  needed,  is  an  original  contractor  within  the 
statute,  and  is  given  four  months  from  the  accrual  of  the  indebted- 
ness within  which  to  file  his  lien.  Where  lumber  is  furnished  on  a 
contract,  to  be  used  in  repairs  upon  a  building,  to  be  delivered  from 
time  to  time,  the  indebtedness  for  such  lumber  should  be  considered 
as  having  accrued  upon  the  last  delivery,  and  the  four  months'  lim- 
itation allowed  within  which  lien  can  be  fixed  counted  from  such, 
last  delivery.1 

Tools  rented  to  the  owner  of  a  house  for  the  purpose  of  moving 
the  house  are  furnished  for  the  erection  of  the  house,  within  the 
meaning  of  the  statute,  and  the  owner  of  the  tools  is  an  original 
contractor,  and  has  four  months  within  which  to  file  his  statement.2 

§  925.  Liens  of  material-men;  written  notice  required. 

Any  person,  firm  or  corporation  who  may  furnish  any  material 
to  any  contractor,  subcontractor,  agent  or  receiver,  to  be  used  in. 
the  erection  of  any  house,  building  or  improvement,  or  to  repair 
the  same,  or  to  construct  or  repair  any  railroad  or  its  properties,  is 
entitled  to  a  lien.  Written  notice  must  be  given  to  the  owner  of 
such  house,  building  or  improvement,  or  to  his  agent,  or  to  the  rail- 
road company,  its  agent  or  receiver,  of  each  and  every  item  fur- 
nished, and  showing  how  much  there  is  due  and  unpaid  on  each 
bill  of  lumber  or  material  furnished  under  the  contract.  The  no- 
tice may  be  given  at  any  time  within  ninety  days  after  the  indebt- 
edness accrues.  On  the  giving  of  such  notice  the  claimant  may  fix 
and  secure  a  lien  as  to  the  material  furnished  at  the  time  or  subse- 
quent to  the  giving  of  the  notice,  by  filing  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  property  is  situated,  and  if  it  be  a 
railroad  company,  in  any  county  through  which  its  road  may  pass, 
an  itemized  account  of  the  claim,  as  given  in  the  notice,  and  cause 
the  same  to  be  recorded  in  a  book  kept  by  the  county  clerk  for  that 
purpose.  In  no  case  "  shall  the  owner  be  compelled  to  pay  a  greater 
sum  for  or  on  account  of  labor  performed  or  material,  machinery, 
fixtures  and  tools  furnished  as  provided  in  this  act  than  the  price 
or  sum  stipulated  in  the  original  contract  between  such  owner  and 

1  Matthews  v.  Brewing  Ass'n,  83  T.  609  (19  S.  W.  Rep.  150).     A  building  con- 
tractor was  entitled  to  a  final  payment  on  completion  and  delivery  of  the  build- 
ing and  the  acceptance  by  the  architect.     As  regards  the  time  for  filing  liens, 
his  cause  of  action  did  not  accrue  till  the  architect's  formal  acceptance,  though 
delayed  for  three  months  after  completion  and  delivery.    Johnson  v.  White,  27 
S.  W.  Rep.  174. 

A  person  directly  contracting  with  a  corporation  is  an  original  contractor. 
"Whiteselle  v.  Texas  Loan  Agency,  27  S.  W.  Rep.  309. 

2  Burke  v.  Brown,  30  S.  W.  Rep.  936.     Where  a  building  contract  filed  with  a 
mechanic's  lien  does  net  mention  extra  work,  the  lien  does  not  attach  for  extra 
work,  although  the  contract  refers  to  the  specifications  which  provide  therefor. 
Wright  v.  Meyer,  25  S.  W.  Rep.  1122. 
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the  original  contractor  or  builder  of  such  house,  building,  fixtures, 
improvements  or  repairs." J 

The  object  of  the  statute  in  requiring  notice  to  be  given  to  the 
owner  of  each  item  furnished  is  to  advise  him  of  the  lien  and 
thereby  to  enable  him  to  save  himself  from  loss  by  withholding 
from  the  contractor  a  sufficient  amount  to  discharge  it.  A  delay 
in  giving  the  notice  will  not  discharge  the  lien  where  there  has 
been  no  prejudice  to  the  owner.2 

The  meaning  of  this  article  is  very  obscure.  The  material-man, 
by  giving  written  notice  of  each  and  every  item  of  material  fur- 
nished, showing  how  much  there  is  due  on  each  bill,  at  any  time 
within  ninety  days  after  the  indebtedness  accrues,  may  fix  his  lien 
by  filing  an  itemized  account.  The  account  may  include  material 
furnished  after  the  giving  of  the  written  notice.  Does  this  mean 
that  material  m&y  be  included  in  the  account  which  was  contracted 
for  and  delivered  after  the  giving  of  the  notice,  or  must  all  the 
material  be  furnished  under  a  contract  made  before  the  notice  was 
given  so  that  each  and  every  item  may  be  included  and  the  whole 
amount  due  maybe  stated?  The  time  within  which  the  account 
may  be  filed  is  not  stated.  The  statute  evidently  contemplates 
that  it  may  be  filed  after  the  notice  is  given.  The  notice  may  be 
given  at  any  time  within  ninety  days  after  the  indebtedness  accrues, 
but  article  3295  provides  that  the  accounts  of  all  persons,  except 
original  contractors,  shall  be  filed  within  thirty  days  after  the  in- 
debtedness accrues. 

§  926.  Notice  to  owner  by  persons  other  than  the  original  contractor 
or  material-men. 

Every  person,  except  the  original  contractor  or  builder,  or  those 
claiming  under  the  next  preceding  section  of  this  chapter  (art.  3290, 
~R.  S.),  who  may  wish  to  avail  himself  of  the  benefits  of  the  law, 
must  give  at  least  ten  days'  notice  in  writing  before  the  filing  of 
his  lien,  to  the  owner  or  owners,  or  agent,  or  either  of  them,  that 
he  holds  a  claim  against  the  house,  building  or  improvement,  set- 
ting forth  the  amount,  and  from  whom  the  same  is  due;  and  there- 
after the  owner  or  owners,  or  agent,  will  be  authorized  to  retain  in 
his  hands  the  amount  claimed  until  the  same  is  settled  or  deter- 

JR.  S.  3296.  This  amends  the  act  of  1889.  That  act  read:  "Any  person  or 
firm  who  may  furnish  any  material  to  any  contractor,"  omitting  "  subcon- 
tractor, agent  or  receiver."  It  made  no  provision  as  to  railroads.  It  also  pro- 
vided that  written  notice  should  be  given  of  "each  and  every  item  as  it  is 
furnished,"  and  not  of  "  each  and  every  item  furnished,"  as  now  provided. 
The  words  as  it  ist  before  furnished,  evidently  had  no  meaning,  as  the  notice 
was  required  to  be  given  at  any  time  within  ninety  days  after  the  indebtedness 
•  accrued,  as  it  is  now.  See  Bassett  v.  Mills,  84  S.  W.  Rep.  93. 

-  Wood  v.  Amarillo  Imp.  Co.,  31  S.  W.  Rep.  503. 
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mined  not  to  be  owing.1  A  compliance  with  this  provision  is 
deemed  sufficient  diligence  to  fix  the  liability  of  the  owner  of  the 
house,  building  or  improvement  for  the  payment  of  the  demand, 
subject  to  the  following  provisions:2  When  the  account  is  placed 
in  the  hands  of  the  owner  or  his  authorized  agent,  it  becomes  the 
duty  of  such  owner  or  agent  to  furnish  the  contractor  with  a  true 
copy  of  the  same;  and  if  the  contractor  shall  not,  within  ten  days 
after  the  receipt  of  such  copy,  give  the  owner  written  notice  that  he 
intends  to  dispute  the  claim,  he  will  be  considered  as  assenting  to  the 
demand,  which  must  be  paid  by  the  owner  when  it  becomes  due.3 

It  will  be  noticed  that  railroads  are  not  mentioned  in  the  above 
provisions.  Provision  for  the  lien  of  railroad  laborers  and  opera- 
tives is  made  by  other  provisions  of  the  statute.4 

If  the  owner  of  the  property  is  indebted  to  the  contractor,  the 
service  of  the  notice  in  fixing  the  lien,  if  followed  by  the  acts  re- 
quired to  fix  it,  secures  the  fund  in  the  hands  of  the  owner  under 
the  contract,  as  does  a  writ  of  garnishment  in  an  ordinary  case, 
subject,  however,  to  a  pro  rat  a  distribution  with  other  lienholders 
under  the  contract.  If  the  owner  owes  nothing  the  notice  secures 
nothing.  The  omission  to  allege  that  the  owner  of  the  building 
had  funds  in  his  hands  under  the  contract  for  construction  is  fatal 
to  proceedings  by  a  subcontractor  to  reach  such  fund.  The  owner 
is  not  required  to  pay  for  the  improvement  twice  in  order  to  pro- 
tect those  who  may  acquire  liens.  He  may  pay  the  contractor  in 
advance  with  either  cash  or  property.  To  the  extent  of  such  pay- 
ment no  lien  could  attach  to  the  property.  After  the  lien  is  estab- 
lished the  right  relates  back  to  the  date  of  notice  to  the  owner  and 
becomes  a  lien  for  such  amount  then  due,  or  which  may  have  sub- 
sequently accrued  in  favor  of  the  contractor,  not  to  exceed  the  de- 
mand, there  being  no  other  mechanic's  lien  against  the  property.5 

The  lien  exists  only  where  the  owner  owes  the  original  contractor, 
or  where  he  has  wrongfully  paid  such  contractor  after  having  re- 
ceived the  statutory  notice  of  the  claim  due;  and  that  a  payment 
was  made  by  the  owner  to  the  contractor  before  it  was  due,  or 
without  a  certificate  of  the  architect  that  such  sum  was  due,  does 
not  affect  the  question.6 

:R.  S.  3305;  Acts  1889,  p.  110.  This  article  now  excludes  the  original  con- 
tractor and  material-men.  Prior  to  the  amendment  of  1889  it  included  mate- 
rial-men. See  R.  S.  1879s  art,  3176 ;  Sayles'  Civ.  Stat.  3176. 

2R.  S.  3306. 

»R.  S.  3307;  Act  of  1876. 

*R.  S.  3312-3315. 

5  Fullehvvider  v.  Longmoor,  73  T.  480  (11  S.  W.  Rep.  500);  Clark  v.  Gillespie,  70 
T.  513  (8  S.  W.  Rep.  121):  Dudley  v.  Jones,  77  T.  69  (14  S.  W.  Rep.  335);  JBurt  v. 
Parker  Co.,  77  T.  338  (14  S.  W.  Rep.  335). 

«  Ricker  v.  Schadt,  5  Civ.  App.  460  (23  S.  W.  Rep.  907). 
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§  927.  Form  for  fixing  lien  where  there  is  no  written  contract. 

"When  there  is  no  written  contract,  the  person  seeking  to  fix  a 
lien  must  deliver  to  the  clerk  of  the  county  court  a  sworn  account^ 
as  directed  in  preceding  sections  of  this  chapter,1  to  be  filed  and  re- 
corded as  in  other  cases.  When  the  labor  is  performed  for  or  the 
material  is  furnished  to  the  owner  of  the  building  or  improvementsr 
or  the  owner  or  receiver  of  any  railroad,  the  following  form  may 
be  used,  and  will  be  sufficient  to  fix  the  lien  contemplated : 

The  State  of  Texas, 

County  of . 

A.  B.,  affiant,  makes  oath  and  says  that  the  annexed  is  a  true  and 
correct  account  of  the  labor  performed  (or  material  furnished)  C.  D., 
of  -  -  county,  Texas,  and  that  the  prices  thereof  as  set  forth  in 
said  account  hereto  annexed  are  just  and  reasonable,  and  the  same 
is  unpaid;  that  said  labor  was  performed  (or  material  furnished,  or 
both]  for  said  C.  D.  at  the  time  in  said  account  mentioned,  under 
and  by  virtue  of  a  contract  between  affiant  (or  affiant's  principal) 
and  C.  D.,  and  that  due  notice  was  given  by  affiant  (or  his  princi- 
pal) of  the  labor  performed  (or  material  furnished)  in  accordance 
with  article  3296  of  the  Revised  Statutes;2  and  affiant  further 
makes  oath  and  says  that  he  is  informed  that  G.  D.  was  at  the  time 
said  contract  was  made  and  entered  into  and  said  labor  was  per- 
formed (or  material  furnished)  the  owner  of  the  house  (or  improve- 
ments) described  as  follows:  (Ifere  describe  the  house  or  improve- 
ments^) And  the  said  house  (or  improvements)  is  situated  upon  a 
certain  lot  or  tract  of  land  which  affiant  is  informed  is  owned  by 
said  C.  D.,  and  which  is  described  as  follows:  (Here  describe  the  lot 
or  lots  or  the  land.}  And  this  affiant  (or  his  principal)  claims  a  lien 
upon  said  house  (or  improvements)  and  upon  said  land.  (Or  if  the 
material  was  furnished  to  any  railroad  compan}%  its  agent  or  re- 
ceiver, to  construct  or  repair  its  railroad  or  other  property,  then 
the  affiant  shall  describe  said  railroad  by  giving  its  charter  name 
and  the  name  of  the  receiver,  if  any,  and  the  agent  of  said  com- 
pany, if  any,  with  whom  the  contract  was  made,  and  that  affiant 
or  his  principal  claims  a  lien  on  said  railroad  and  its  property.) 

A  substantial  compliance  with  the  above  form  is  sufficient  to  fix 
and  secure  the  lien.3 

The  provisions  of  the  above  article  include  original  contractors. 
The  constitution  makes  no  distinction  between  those  who  contract 
in  writing  and  those  who  contract  by  parol;  and  the  statute  pro- 
vides for  fixing  and  enforcing  liens  claimed  under  either  a  Avritten 

i  Arts.  3295,  3296,  R.  S. 

2 In  accordance  with  "section  3"  of  the  act  of  1895,  being  section  925,  supra. 

SR.  S.  3297;  Acts  1895,  p.  194  Amends  acts  of  1885  and  1889.  The  original 
act  was  as  follows:  "If  the  contract,  order  or  agreement  be  verbal,  a  duplicate 
copy  of  the  bill  of  particulars  shall  be  made  under  oath,  one  to  be  delivered  to 
the  clerk,  to  be  filed  and  recorded  as  provided  for  written  contracts,  and  the 
other  to  be  furnished  to  the  party  owing  the  debt," 
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or  verbal  contract ;  but  it  does  not  require  that  the  contract  Jbe  in 
writing,  when  made  between  an  original  contractor  and  the  owner 
of  the  property,  for  furnishing  materials  or  labor.1  If  an  original 
contractor  has  a  written  contract,  but  is  unable,  for  any  good  rea- 
son, to  file,  he  may  file  an  itemized  account.2 

Where  an  original  contractor's  lien  is  attempted  to  be  fixed  under 
a  special  verbal  contract  for  a  specified  piece  of  work,  or  different 
pieces  of  work,  at  agreed  prices,  it  is  not  necessary  to  set  out  each 
item  of  work  or  material  used,  with  the  same  detail  necessary  in 
fixing  a  lien  for  material  or  labor  furnished  by  a  subcontractor, 
journeyman  or  laborer,  of  which  notice  is  to  be  given  to  the  owner 
and  original  contractor.3 

§  928.  Form  for  fixing  lien  where  labor  is  performed  for  or  material 
is  furnished  to  contractor  or  builder. 

Where  the  labor  is  performed  for  or  the  material  is  furnished  to 
a  contractor,  builder,  agent  or  receiver,  and  not  the  owner  of  the 
property,  the  following  form  is  sufficient  to  fix  the  lien: 

The  State  of  Texas, 

County  of . 

A.  B.,  affiant,  makes  oath  and  says  that  the  annexed  is  a  true  and 
correct  account  of  the  labor  performed  for  (or  the  material  furnished 
to)  C.  D.,  a  contractor  (builder,  agent,  or  receiver)  by  affiant  (or  his 
principal),  and  the  prices  therefor  as  set  forth  in  the  annexed  ac- 
count are  just  and  reasonable,  and  that  the  same  is  unpaid  (or  the 

sum  of  $ ,  as  shown  by  said  account,  is  unpaid)  after  allowing 

all  just  and  lawful  offsets,  payments  and  credits  known  to  affiant; 
that  said  labor  was  performed  (or  material  furnished,  or  both]  for 
(or  to)  said  C.  D.,  to  be  used  in  the  erection  of  a  house  (or  building 
or  improvements,  or  in  the  repair  of  the  house,  building  or  improve- 
ment, or  in  the  construction  or  improvement  of  the  railroad  or  its 
property),  owned,  as  affiant  is  informed  and  believes,  by  E.  F.,  of 

—  county,  Texas,  and  that  said  labor  was  performed  (or  material 
furnished,  or  both)  to  (or  for)  said  C.  D.,  under  and  by  virtue  of  hia 
contract  between  affiant  (or  his  principal)  and  said  C.  D.  (And  in 
case  of  material  furnished,  affiant  shall  further  swear  that  he  has 
given  to  the  owner,  his  agent  or  representative  or  receiver,  notice 
in  writing  of  each  item  of  said  account  as  required  in  article  329£ 
of  the  Revised  Statutes,4  as  the  same  was  furnished  to  said  C.  D.) 

A  substantial  compliance  with  the  above  form  is  sufficient.5 

1  State  v.  Cherokee  Mfg.  Co.,  2  Civ.  App.  588  (22  S.  W.  Eep.  253). 

2  Warner  Elevator  Mfg.  Co.  v.  Maverick,  30  S.  W.  Rep.  437,  31  id.  353,  499.   See 
Whiteselle  v.  Texas  Loan  Agency,  27  S.  W.  Rep.  309. 

3  Texas  State  Fair  Ass'n  v.  Caruthers,  8  Civ.  App.  474;  Pool  v.  Wedemeyer,  56 
T.  287. 

4  As  required  in  "section  3  "  of  the  act  of  1895.  being  section  925,  supra. 

5  R.  S.  3298;  Acts  1895,  p.  194.     Amends  act  of  1889. 
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§  929.  Description  of  property. 

Article  3295  of  the  Revised  Statutes,  which  contains  the  general 
provisions  for  filing  the  contract  or  itemized  account,  makes  no  men- 
tion of  a  description  of  the  property  in  such  contract  or  account. 
The  requirement  is  found  in  article  3299,  which  refers  back  to  the 
description  contained  in  the  "  foregoing  forms  "  (articles  3297  and 
3298).  Only  one  of  the  forms  referred  to  requires  a  description  — 
article  3297,  where  the  labor  is  performed  for  or  the  material  is 
furnished  to  the  owner,  under  a  verbal  contract.  Where  the  con- 
tract is  made  Avith  some  person  other  than  the  owner,  article  3298 
declares  that  the  form  given  shall  be  deemed  sufficient,  although  it 
requires  no  description  of  the  property.  The  act  of  1876  clearly 
required  a  description  in  all  cases.1 

When  the  forms  are  used  the  description  is  sworn  to,  but  when 
the  filing  is  under  article  3295,  the  affidavit  simply  verifies  the 
itemized  account,  showing  that  it  is  just  and  correct.2 

If  there  is  enough  in  the  description  in  the  filed  claim  to  enable 
a  party  familiar  with  the  locality  to  identify  the  premises  intended 
to  be  described  with  reasonable  certainty,  to  the  exclusion  of  others, 
it  will  be  sufficient  under  the  statute  for  fixing  mechanics'  liens.3 
The  fact  that  a  lien  is  claimed  on  more  land  than  it  can  lawfully 
cover  cannot  vitiate  it  in  its  application  to  so  much  of  the  land  de- 
scribed as  the  lien  may  properly  apply  to,  unless  the  claim  is  in- 
tentionally or  fraudulently  made,  or  Avould  in  some  way  operate  to 
the  injury  of  the  owner  or  third  persons.  The  object  contemplated 
by  the  statute  in  requiring  registration  is  to  give  notice  to  third 
persons  of  the  existence  of  the  lien,  and  to  accomplish  this  the  stat- 
ute only  requires  that  the  account  or  contract  recorded  "shall  be 
accompanied  by  a  description  of  the  lands,  lots,  houses  and  improve- 
ments made,  against  which  the  lien  is  claimed." 4 

Although  a  lien  as  established  is  good  against  the  whole  of  the 
premises  described,  it  may  be  enforced  against  a  part.5 

1  Sayles'  Civ.  Stat.  3167. 

2R.  S.  3295,  3299.  As  to  sufficiency  of  the  description,  see  Adams  v.  Cook,  55 
T.  161;  Swope  v.  Stantzenberger,  59  T.  387;  Stuart  v.  Broome,  59  T.  466;  Myers 
v.  Maverick,  27  S.  W.  Rep.  950.  The  contract  described  the  house  to  be  built  as 
an  eighteen-room,  two-story  frame  house,  on  lots  2  and  3  in  block  121,  Oak  Cliff. 
Dallas  county,  Texas.  The  account  and  affidavit  thereto  attached  gave  the 
name  of  the  contractor,  and  stated  that  the  house  was  the  only  one  on  the  two 
lots.  The  lien  was  claimed  on  the  house  alone.  The  description  was  held  suffi- 
cient. Collier  v.  Betterton,  8  Civ.  App.  479  (29  S.  W.  Rep.  490). 

3  Scholes  v.  Hughes,  77  T.  482  (14  S.  W.  Rep.  148;.  "  The  brick  city  hall  building 
to  be  erected  in  the  city  of  Hillsboro,"  held  to  sufficiently  indicate  the  premises 
upon  which  it  was  sought  to  fix  a  mechanic's  lien. 

«Lyon  v.  Logan,  68  T.  531  (5  S.  W.  Rep.  72). 

5  Mills  v.  Paul,  30  S.  W.  Rep.  558. 
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§  93O.  When  indebtedness  accrues. 

When  labor  is  performed  by  the  day  or  week,  the  indebtedness 
accrues  at  the  end  of  each  Aveek  during  which  labor  is  performed. 
When  material  is  furnished  the  indebtedness  accrues  at  the  date  of 
the  last  delivery  of  material,  unless  there  is  an  agreement  to  pay 
at  a  specified  time.1 

§  931.  What  property  covered  toy  the  lien. 

The  filing  and  recording  of  the  contract  or  account  as  required 
is  sufficient  diligence  to  fix  and  secure  the  lien.  "  If  this  lien  is 
against  land  in  a  city,  town  or  village,  it  shall  extend  to  or  into2 
the  lot  or  lots  upon  which  such  house,  building  or  improvement  is 
situated,  or  upon  which  such  labor  was  performed;  and  if  the  lien 
is  against  land  in  the  country,  it  shall  extend  to  and  include  fifty 
acres  upon  which  such  house,  building  or  improvement  is  situated, 
or  upon  which  such  labor  has  been  performed;  and  if  the  lien  is 
against  a  railroad  company,  it  shall  extend  to  and  include  all  of  its 
property." 3 

Under  the  constitution,  the  lien  extends  to  the  building  or  article 
made  or  repaired;  by  the  statute  it  is  made  to  extend  to  any  house, 
building  or  improvement,  and  railroads,  and  to  the  lot  or  lots  of 
land  necessarily  connected  therewith.4  The  act  of  IS 76  extended 
the  lien  to  the  lot  or  lots  of  land.3 

When  materials  are  furnished  under  a  single  contract  for  build- 
ings to  be  erected  on  two  or  more  contiguous  lots  owned  by  the 
person  contracting  for  them  to  be  supplied,  the  lien  attaches  to  all 
the  lots.  If  the  owner  omitted  to  make  separate  contracts  for  the 
improvement  of  each  lot,  he  cannot  be  heard  to  say  that  a  lien  does 

1 R.  S.  3309;  Act  of  1889.  There  seems  to  be  no  provision  as  to  the  time  within 
•which  suit  must  be  brought  to  enforce  the  lien.  In  that  case  the  lien  continues 
operative  at  least  during  the  life  of  the  claim  —  either  two  or  four  years,  ac- 
cording as  the  contract  is  verbal  or  in  writing.  R.  S.  3354-3356.  See  Wilkinson 
v.  Johnson,  83  T.  392  (18  S.  W.  Rep.  746);  G.,  H.  &  S.  A.  Ry.  Co.  v.  Johnson,  74  T. 
256  (11  S.  W.  Rep.  1113).  The  fact  that  the  lien  exists  by  virtue  of  the  constitu- 
tional provision,  and  may  be  enforced  in  equity  when  there  is  any  impediment 
to  its  enforcement  under  the  statute,  would  probably  not  affect  the  question  as 
to  the  period  of  limitation.  The  statute  is  as  obligatory  in  equity  as  at  law, 
and  goes  to  the  substance  and  not  the  form  of  the  action.  Perry  v.  Gregory,  13 
T.  328;  McMasters  v.  Mills,  30  T.  591. 

2  In  the  original  act  of  1889  this  word  is  include. 

3R.  S.  3300;  Acts  1805,  p.  194.  Compare  this  article  with  the  original  in  the 
acts  of  1889,  p.  110.  It  stands  as  section  7  of  the  act,  and  reads,  "  when  the  con- 
tract or  account  is  filed  and  recorded  as  required'by  the  preceding  sections  of 
this  act."  The  act  of  1895  substitutes  section  for  sections,  and  the  "  preceding 
section  "  referred  to  refers  back  to  section  2  of  the  act,  being  article  3295  of  the 
Revised  Statutes,  omitting  any  reference  to  the  intermediate  sections  of  the 
statute. 

*  Const.,  art.  XVI,  §  37;  R.  S.  3294. 

5  R.  S.  1879,  3164. 
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not  attach  to  all  the  lots  for  all  the  material  used.1  The  liens  do 
not  attach  to  other  premises  separate  and  distinct  from  those  upon 
which  the  improvements  or  repairs  are  made.2 

§932.  Priority  of  lien;  parties  to  foreclosure. 

The  lien  attaches  to  the  house,  building,  improvements  or  rail- 
road in  preference  to  any  prior  lien  or  incumbrance  or  mortgage 
upon  the  land  upon  which  the  houses,  buildings  or  improvements, 
or  railroad,  have  been  put,  or  labor  performed,  and  the  person  en- 
forcing the  lien  may  have  such  house,  building  or  improvement,  or 
any  piece  of  the  railroad  property,  sold  separately.  Any  lien,  in- 
cumbrance or  mortgage  on  the  land  or  improvement  at  the  time  of 
the  inception  of  the  lien  is  not  affected  thereby,  and  holders  of 
such  liens  need  not  be  made  parties  in  suits  to  foreclose  the  statu- 
tory lien.3 

The  lien  of  a  mechanic,  though  not  fixed  before  registry  of  the 
contract  or  bill  of  particulars,  yet  when  it  is  fixed  relates  back  to 
the  time  when  the  work  was  performed  or  the  material  furnished, 
and  takes  precedence  of  all  claims  on  the  property  being  improved 
which  have  been  fastened  on  it  since  that  time.4  Within  the  pe- 
riod of  time  allowed  by  statute  for  the  lien  to  be  fixed  by  being 
recorded,  every  person  dealing  with  the  property  is  charged  with 
notice  of  the  existence  of  the  lien.5 

$  933.  Original  contractor  to  defend  suits;  extent  of  owner's  liabil- 
ity; copy  of  bill  of  lumber  furnished  for  homestead;  satisfaction  and 
relinquishment  of  claim;  money  due  original  contractor  not  subject 
to  garnishment. 

When  a  lien  is  filed  by  any  person  other  than  the  original  con- 
tractor or  builder,  it  is  the  duty  of  the  original  contractor  to  defend 

iLyon  v.  Logan,  68  T.  521  (5  S.  W.  Rep.  72). 

2  Lambert  v.  Williams,  2  Civ.  App.  413  (il  S.  W.  Rep.  108). 

3  R.  S.  3301 ;  Act  1895,  p.  194.     Amends  the  acts  of  1885  and  1889  by  adding  the 
provision  in  regard  to  railroads.     As  to  parties  to  foreclosure,  see  §  181,  ante. 

*Trammell  v.  Mount,  68  T.  210  (4  S.  W.  Rep.  377);  Keating  Imp.  Co.  v.  Mar- 
shall Electric  L.  Co.,  74  T.  605  (12  S.  W.  Rep.  489).  In  Gillespie  v.  Remington,  66 
T.  108  (18  S.  W.  Rep.  338),  it  is  held  that  the  lien  relates  to  the  time  of  maturing 
of  the  contract.  See  Odum  v.  Loomis,  1  App.  C.  C.,  §  524. 

In  foreclosing  a  mechanic's  lien,  when  the  original  owner  of  the  house  and  a 
purchaser  under  attachment  levied  after  the  mechanic's  lien  was  fixed  are  both 
made  defendants,  the  decree  should  direct  that  whatever  remains  from  the  pro- 
ceeds of  sale,  after  satisfying  the  mechanic's  lien,  should  be  paid  to  the  pur- 
chaser under  attachment.  Trammell  v.  Mount,  68  T.  210  (4  S.  W.  Rep.  377). 

5Schultze  v.  Alamo  Ice  &  B.  Co.,  2  Civ.  App.  236  (21  S.  W.  Rep.  160);  Keating 
Imp.  Co.  v.  Marshall  Electric  L.  Co.,  74  T.  605  (12  S.  W.  Rep.  489).  In  absence  of 
fraud,  a  mechanic's  lien  fixed  in  the  manner  prescribed  by  the  statute  takes 
priority  over  a  mortgage  made  and  recorded  subsequent  to  the  beginning  of  the 
work.  Schultze  v.  Alamo  Ice  &  B.  Co.,  2  Civ.  App.  236  (21  S.  W.  Rep.  160).  See 
Myer  on  Vested  Rights,  §§  1024,  1025. 
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any  action  brought  thereon,  at  his  own  expense,  and  during  the 
pending  of  such  action  the  o\vner  may  withhold  from  the  contractor 
or  builder  the  amount  of  money  for  which  the  lien  was  filed;  and 
in  case  of  judgment  against  the  owner  or  his  property  upon  the 
lieu,  he  is  entitled  to  deduct  from  any  amount  due  by  him  to  the 
contractor  the  amount  of  the  judgment  and  costs ;  and  if  he  shall 
have  settled  with  the  contractor  or  builder  in  full,  he  may  recover 
back  from  the  contractor  any  amount  for  which  the  contractor  or 
builder  was  originally  the  party  liable.  But  no  owner  or  proprie- 
tor is  in  any  case  required  to  pay,  nor  is  his  property  liable  for,  any 
money  that  he  may  have  paid  to  the  contractor  before  the  fixing 
of  the  lien  or  before  he  has  received  written  notice  of  the  existence 
of  the  debt;  and  all  subcontractors,  laborers  and  material-men, 
have  preference  over  other  creditors  of  the  principal  contractor  or 
builder.  The  following  proviso,  except  the  provision  as  to  garnish- 
ment, is  appended  to  this  article  of  the  statute  of  the  act  of  1889: 
"A  copy  of  each  bill  of  lumber  furnished  to  the  contractor  or 
builder,  as  the  same  is  furnished,  shall  be  delivered  to  the  owner  of 
said  homestead,  said  bill  specifying  each  item  so  furnished,  how 
much  is  paid  thereon,  and  what  is  due  for  lumber  or  material  fur- 
nished for  said  contract  prior  thereto:  Provided,  when  the  debt  is 
paid  tinder  the  contract  for  such  building  or  improvements,  the 
party  for  whose  interest  the  contract  was  recorded  shall  enter  a  re- 
linquishment  showing  a  full  compliance  of  said  contract  to  the  ex- 
tent of  all  money  due  them  from  the  original  contractor  or  builder 
on  account  of  labor  done  or  material  furnished,  and  the  money  due 
said  original  contractor  or  builder  from  the  person  owning  or  hav- 
ing improvements  made  shall  not  be  garnished  by  other  creditors 
to  the  prejudice  of  such  subcontractors,  mechanics,  laborers  or  ma- 
terial-men." * 

§  934.  Liens  upon  an  equal  footing. 

The  liens  for  work  and  labor  done  or  material  furnished  are  upon 
an  equal  footing,  without  reference  to  the  date  of  the  filing  of  the 
account  or  lien,  and  the  proceeds  of  property  sold  subject  to  such 
liens,  if  not  sufficient  to  discharge  all  the  liens,  must  be  paid  pro 
'fata  on  such  liens:  provided,  however,  that  the  accounts  or  liens 
must  have  been  filed  and  suit  brought  as  provided  by  law.  Noth- 
ing in  the  statute  is  to  be  construed  as  in  any  manner  aifecting  the 
contract  between  the  owner  and  original  contractor  as  to  the 
amount,  manner  or  time  of  payment  of  the  contract  price.2 

!R.  S.  3308;  Acts  1889,  p.  110.    As  to  extent  of  owner's  liability,  see  Myer  on 
Vested  Rights,  §§  1022,  1023. 
2R  S.  3310;  Acts  1885  and  1889. 
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§  935.  Bights  of  purchaser  where  improvements  are  sold  separately. 

When  the  house,  building,  improvement,  or  any  piece  of  the  rail- 
road property  is  sold  separately  from  the  land,  the  officer  making 
the  sale  must  place  the  purchaser  in  possession,  and  such  purchaser 
has  the  right  to  remove  the  house,  improvement,  etc.,  within  a  rea- 
sonable time  from  the  date  of  the  purchase.1 

§  936.  Judgment  and  sale. 

Every  sale  must  be  upon  judgment  rendered  by  some  court  of 
competent  jurisdiction  foreclosing  the  lien  and  ordering  sale  of  the 
property.2 

§  937.  Lien  on  homestead. 

To  fix  a  lien  upon  a  homestead  belonging  to  a  married  man,  the 
person  proposing  to  do  work  or  furnish  material  must  enter  into  a 
contract  in  writing  with  the  owner  before  any  work  is  done  or  ma- 
terial furnished.  The  writing  must  set  forth  the  terms  of  the  agree- 
ment, must  be  signed  by  the  owner  and  his  wife,  and  must  be  privily 
acknoAvledged  by  the  wife  as  is  required  in  making  sale  of  the  home- 
stead. It  must  be  recorded  in  the  office  of  the  county  clerk  in  the 
county  where  the  homestead  is  situated,  in  a  well-bound  book  to  be- 
kept  for  that  purpose.  When  such  contract  has  been  made  and  en- 
tered into  by  the  husband  and  wife  and  the  contractor  or  builder, 
and  has  been  recorded  as  provided,  it  will  inure  to  the  benefit  of 
any  and  all  persons  who  shall  furnish  material  or  labor  thereon  for 
such  contractor  or  builder.3 

A  copy  of  each  bill  of  lumber  furnished  to  the  contractor  or 
builder,  as  the  same  is  furnished,  must  be  delivered  to  the  owner  of 
the  homestead,  specifying  each  item  furnished,  how  much  is  paid 
thereon,  and  what  is  due  for  lumber  or  material  furnished  on  the 
contract  prior  thereto.4 

The  constitution  permits  a  forced  sale  of  the  homestead,  for  debts 
contracted  for  work  and  material  used  in  constructing  improve- 
ments thereon,  only  when  the  \vork  and  material  are  "  contracted 
for  in  writing,  with  the  consent  of  the  wife  given  in  the  same  man- 
ner as  is  required  in  making  a  sale  and  conveyance  of  the  home- 
stead."5 

1R.  S.  3302;  Acts  1895,  p.  194.  Amends  the  acts  of  1876  and  1889  by  adding 
the  provision  in  regard  to  railroads. 

2R.  S.  3303;  Act  1876. 

3  R.  S.  3304;  Acts  1889,  p.  110.  Amends  the  act  of  1876  by  adding  the  last  sen- 
tence. 

<R.  S.  3308;  Acts  1889,  p.  110. 

5  Const,  art  XVI,  g  50;  Huff  v.  Clark,  59  T.  347;  R.  S.  2401.  A  mechanic 
claimed  a  lien  for  labor  on  a  house,  performed  under  a  verbal  contract,  and  the 
owner  set  up  that  the  contract  was  not  in  writing  and  that  the  property  was- 
his  homestead.  If  at  the  time  the  contract  was  made  the  property  was  not  the 
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The  wife's  consent  must  be  evidenced  in  the  mode  prescribed  by 
law ;  and  it  must  be  alleged  and  proved  that  the  husband  acted  as  her 
authorized  agent  in  the  matter.1  'A  note  reciting  that  it  was  given 
for  a  balance  due  on  account  for  materials  furnished  to  improve  the 
homestead  is  not  a  sufficient  contract,  though  the  lien  therein  re- 
served could  be  enforced  against  property  other  than  the  home- 
stead.2 An  express  agreement  in  the  contract  that  the  mechanic 
shall  have  a  lien  will  not  dispense  with  the  requirements  of  the 
statute.3  The  wife's  consent  must  precede  the  purchase  of  material,4 
and  the  contract  must  be  signed  by  her;5  the  husband's  signature 
must  also  be  proved  and  acknowledged.6 

The  article  at  the  head  of  this  section  was  intended  to  except 
homestead  liens  from  such  provisions  only  of  the  preceding  articles 
of  the  statute  as  allowed  a  lien  to  be  created  when  the  contract 
was  not  in  writing,  and  not  executed,  and  privily  consented  to  by 
the  wife.  Resort  must  be  had  to  the  other  articles  to  determine 
the  place  and  manner  of  recording  liens  on  homesteads,  and  there 
is  no  reason  for  not  resorting  to  them  to  ascertain  the  time  within 
which  the  record  should  take  place.7  « 

The  power  of  the  husband  and  wife,  in  the  manner  prescribed  in 
the  constitution,  to  give  a  lien  upon  the  homestead,  by  express  con- 
tract, to  secure  payment  of  indebtedness  incurred  for  work  or  ma- 
terial used  in  constructing  improvements  on  the  homestead,  is  made 
clear  by  the  constitution,  which  speaks  of  mortgages  and  trust  deeds, 
which  can  exist  only  through  contract.  When  the  agreement  or 
contract  made  by  husband  and  wife  with  a  contractor,  mechanic, 
laborer  or  material-man  evidences  an  intent  thereby  to  give  a  lien 
upon  the  homestead  for  labor  or  material  used  in  improving  it,  then 
a  lien  exists  by  force  of  the  contract,  and  may  be  enforced  under 
the  rules  applicable  to  such  liens.  The  contract  is  to  be  recorded, 
and  the  rights  of  purchasers  and  incumbrancers  are  protected  under 
the  general  provisions  of  law  relating  to  liens  of  a  kindred  nature.8 

homestead  of  the  owner,  no  subsequent  #ct  of  his  in  having  lumber  on  the 
ground  to  build,  and  having  the  mechanic  to  construct  him  a  house,  could  im- 
press on  the  property  the  homestead  character.  Swope  v.  Stantzenberger,  59 
T.  387.  See  Watkins  v.  Sproull,  8  Civ.  App.  427;  Collier  v.  Betterton,  8  Civ.  App. 
479. 

1  Blevins  v.  Cameron,  2  U.  C.  461. 

2  Taylor  v.  Huck,  65  T.  238. 

3  Cameron  v.  Marshall.  65  T.  7. 

*Lyon  v.  Ozee,  66  T.  95  (17  S.  W.  Rep.  405):  Cameron  v.  Gebhard,  85  T.  610  (22 
S.  W.  Rep.  1033);  Hendy  v.  Bexar  B.  &  L.  Ass'n,  26  S.  W.  Rep.  468;  Kainer  v. 
Blank,  6  Civ.  App.  1  (24  S.  W.  Rep.  851);  Walker  v.  House,  24  S.  W.  Rep.  82. 

•^Ricker  v.  Schadt,  5  Civ.  App.  460  (23  S.  W.  Rep.  907). 

6  Kalamazoo  Bank  v.  Johnson,  5  Civ.  App.  535  (24  S.  W.  Rep.  350). 

7  Cameron  v.  Marshall,  65  T.  7. 

*Lippencott  v.  York,  86  T.  276  (24  S.  W.  Rep.  275);  Lignoski  v.  Crocker,  86  T. 
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§  938.  Satisfaction  of  lien  to  be  recorded. 

All  persons  who  are  authorized  to  file  a  lien,  and  have  done  so, 
and  had  it  recorded,  are  required,  when  the  lien  is  paid  or  satisfied, 
or  they  have  received  "  their  proper  lienable  parts  for  which  the 
owner  of  the  building  would  be  liable,"  to  record  a  relinquishment 
and  satisfaction  of  the  lien.1  The  following  proviso  is  found  in  ar- 
ticle 3308  of  the  Revised  Statutes: 2  AVhen  the  debt  is  paid  under 
the  contract  for  such  building  or  improvements,  the  party  for  whose 
interest  the  contract  was  recorded  shall  enter  a  relinquishment 
showing  a  full  compliance  with  said  contract  to  the  extent  of  all 
money  due  from  the  original  contractor  or  builder  on  account  of 
labor  done  or  material  furnished. 

§939.  Miscellaneous;  rights  of  material-men;  waiver  of  lien. 

The  lien  of  a  mechanic  or  material-man  once  fixed  on  land,  and 
the  structure  erected  thereon,  is  not  affected  by  the  subsequent  de- 
struction of  the  house.3  It  has  been  held  in  this  state  that,  Avhen 
the  lien  has  been  fixed  and  suit  instituted  for  its  enforcement,  a  re- 
pe#l  of  the  law  will  not  defeat  the  lien.4  In  some  states  it  is  held 
that  the  lien  is  only  a  part  of  the  remedy,  and  falls  with  a  repeal 
of  the  law ;  in  others  it  is  held  to  be  a  vested  right.  In  this  state, 
under  recent  rulings,  the  lien  exists  by  virtue  of  the  constitution, 
and  can  be  enforced  in  equity  without  the  aid  of  the  statute.  The 
legislature  is  required  to  provide  simply  for  the  speedy  and  efficient 
enforcement  of  the  lien,  and  it  would  probably  be  held  that  a  lien 
would  not  be  affected  by  an  absolute  repeal  of  all  laws  upon  the 
subject  before  any  steps  were  taken  by  the  lien-holder  to  fix  or  en- 
force it.5 

The  statute  gives  one  a  lien  on  land  in  this  state  for  the  price  of 
materials  to  be  used  in  the  erection  of  an  improvement  on  the  land, 
notwithstanding  the  sale  and  delivery  of  such  materials  may  have 
taken  place  beyond  the  limits  of  the  state.6  The  lien  of  a  me- 
chanic for  material  furnished,  who  procures  the  material  for  the 
construction  of  a  building,  cannot  be  defeated  by  reason  of  its  de- 
livery in  accordance  with  the  wish  of  the  owner  of  the  house,  at 
some  other  place  than  where  the  house  is  being  erected.  After 
such  material  is  prepared  for  the  building,  though  it  be  not  de- 

324  (24  S.  W.  Rep.  278,  788);  R.  S.  2312,  2318,  4607;  Bosley  v.  Pease,  86  T.  292  (24 
S.  W.  Rep.  279).    As  to  lien  on  wife's  separate  property,  created  while  separated 
from  her  husband,  see  Wright  v.  Blackwood,  57  T.  644. 
iR.  S.  3311;  Acts  1889. 

2  See  §  933,  supra. 

3  Stuart  v.  Broom,  59  T.  466. 

*  Handel  v.  Elliott,  60  T.  145. 

&  See  Myer  on  Vested  Rights,  §§  412-415, 1253-125a 

6  Fagan  v.  Boyle  Ice  Machine  Co.,  65  T.  324. 
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livered  on  the  ground,  that  fact  will  not  defeat  the  lien  for  its  value, 
if  the  mechanic,  being  ready  to  deliver  at  the  building,  is  prevented 
by  the  owner  of  the  improvement,  who  violates  his  contract  and 
refuses  to  receive  it.  The  statute  does  not  require  that  the  ma- 
terial furnished  should  actually  enter  into  the  construction  of  the 
house  or  other  improvement.1 

Whether  a  lien  is  waived  or  not  is  generally  a  matter  of  inten- 
tion ;  when  it  has  once  attached,  the  taking  of  a  negotiable  note, 
which  in  terms  reserves  a  lien,  does  not  of  itself  operate  as  a  re- 
lease of  the  original  lien.2  A  contractor  gave  the  lumberman  a 
draft  upon  the  owner  for  an  account  for  lumber  furnished  for  the 
building.  The  draft  was  accepted.  The  lumberman  fixed  his  lien 
under  the  statute.  In  suit  upon  the  draft,  and  to  foreclose  the  lien 
so  fixed,  in  the  absence  of  an  express  agreement  to  that  effect,  the 
taking  of  the  draft  did  not  operate  as  a  relinquishment  or  dis- 
charge of  the  lien  which  the  lumberman  had  a  right  to  acquire  and 
which  was  afterwards  established  under  the  law.8 

1  Trammell  v.  Mount,  68  T.  210  (4  S.  W.  Rep.  377). 

2  Pope  v.  Graham,  44  T.  196.    In  this  case  suit  was  brought  on  the  note. 

3  Jones  v.  White,  72  T.  316  (12  S.  W.  Rep.  179). 
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§  940.  Railroad  laborers  and  operatives. 
941.  What  property  covered  by  the 
lien. 


§  942.  The  lien  is  assignable. 

943.  Foreclosure  of  lien  on  railroad. 

944.  Other  liens. 


§  940.  Bailroad  laborers  and  operatives. 

All  mechanics,  laborers  and  operatives  who  have  performed 
labor,  or  worked  with  tools,  teams,  or  otherwise,  in  the  construction, 
operation  or  repair  of  any  railroad,  locomotive,  car,  or  other  equip- 
ment of  a  railroad,  and  to  whom  wages  are  due  or  owing,  have  a 
lien  prior  to  all  others  upon  such  railroad  and  its  equipments  for 
the  amount  due.1  The  lien  ceases  to  be  operative  in  twelve  months 
after  its  creation,  if  no  steps  be  sooner  taken  to  enforce  it.2 

It  will  be  noticed  that  the  lien  given  by  this  statute  is  for  wages 
due  mechanics,  laborers  and  operatives,  and  that  it  is  not  subject  to 
the  provisions  of  the  general  law  as  to  mechanics'  liens.  That  law 
governs  where  material  is  furnished  for  the  construction  or  repair 
of  a  railroad,  but  under  this  law  no  steps  are  required  to  be  taken 
to  fix  the  lien.  One  is  not  a  laborer,  within  the  meaning  of  the  law, 
who  prepares  and  furnishes  ties ; 3  but  one  who  simply  manufact- 
ures ties  under  a  subcontractor  is  a  laborer.4  One  who  superintends 
a  gang  of  laborers  is  a  laborer,  but  not  a  mechanic  or  operative.5 

1  R.  S.  3312;  Acts  1887,  p.  17.    Amends  the  original  act  of  1879  by  adding  the 
words  "or  worked  with  tools,  teams  or  otherwise."    R.  S.  1879,  Appendix,  p.  4. 
There  was  no  lien  for  tools  and  teams  before  the  amendment.     T.  &  St.  L.  R. 
Co.  v.  Allen,  1  App.  C.  C.,  $  571. 

2  R.  S.  3315.    There  is  some  obscurity  in  the  statute  as  to  when  the  lien  is 
created.    Does  it  attach  for  each  instalment  of  wages  as  it  becomes  due,  or  may 
one  suit  be  brought  for  several  instalments  within  twelve  months  after  the  last 
one  becomes  due? 

3  St.  L.,  A.  &  T.  Ry.   Co.  v.  Mathews,  75  T.  92  (12  S.  W.  Rep.  976);  St.  Louis 
Southwestern  Ry.  Co.  v.  Lyle,  6  Civ.  App.  753  (23  S.  W.  Rep.  264);  Tex.  &  St.  L, 
R  Co.  v.  Allen,  1  App.  C.  C.,  §  569. 

4  A.  &  N.  W.  Ry.  Co.  v.  Daniels,  62  T.  70.     But  this  ruling  seems  to  be  contrary 
to  the  later  cases. 

*Tex.  &  St.  L.  Ry.  Co.  v.  Allen,  1  App.  C.  C.,  §  509.  Where  a  railroad  con- 
tractor contracted  with  one  to  make  excavations  at  an  agreed  price,  and  super- 
intended the  work,  hiring  men  and  using  his  own  teams  and  implements,  lie 
was  a  contractor  and  not  entitled  to  a  lien.  Parks  v.  Locke,  25  S.  W.  Rep.  702;. 
Krakauer  v.  Locke,  6  Civ.  App.  446  (25  S.  W.  Rep.  700). 
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The  lien  is  wholly  statutory ;  it  is  not  given  pursuant  to  any  pro- 
vision of  the  constitution.1 

§  941.  What  property  covered  by  the  lien. 

It  is  held  that  the  lien  extends  to  the  "  road-bed  "  and  its  equip- 
ments, and  does  not  include  movable  property  not  included  in  the 
equipment  of  the  road.2  The  word  equipments  means  the  rolling- 
stock  and  other  movable  property  used  in  operating  the  railway ; 
and  a  judgment  foreclosing  a  lien  on  equipments  need  not  specify 
the  particular  articles  on  which  it  is  to  operate.3 

§  942.  The  lien  is  assignable. 

The  lien  secured  to  laborers  on  a  railway  passes  by  assignment 
of  properly  certified  evidences  of  the  debt  for  labor  performed  for 
the  corporation,  and  may  be  enforced  by  the  assignee.  The  con- 
tractor and  subcontractor  are  necessar}^  parties.4  The  lien  passes 
with  an  assignment  of  the  time  checks.5 

To  show  that  a  subcontractor  was  subrogated  to  the  rights  of 
the  laborers,  there  must  appear  to  have  been  an  extinguishment  of 
the  original  debt,  and  to  create  an  equitable  assignment  the  debt 
must  have  been  purchased  of  the  laborers  for  a  consideration  satis- 
factory to  them.  Where  a  railway  company  and  its  contractors 
agreed  with  a  subcontractor  that  in  consideration  of  his  furnishing 
laborers'  board  the  amount  due  for  their  board  should  be  taken  out 
of  their  wages,  and  be  due  the  subcontractors  and  constitute  a  lien 
upon  the  road,  the  laborers  not  being  parties  to  such  an  agreement, 
there  was  not  such  an  assignment  of  the  claim  as  would  give  the 
subcontractor  a  laborer's  lien.6 

§  943.  Foreclosure  of  lien  on  railroad;  parties;  venue;  service  of 
process. 

In  all  suits  for  wages  due  by  a  railroad  company  for  labor,  upon 
proof  being  satisfactorily  made  that  such  labor  was  performed, 
either  at  the  instance  of  the  company,  a  contractor  or  subcontractor 
or  agent  of  the  company,  and  that  such  wages  are  due,  and  the  lien 
given  by  the  law  is  sought  to  be  enforced,  the  court  will  render 
judgment  for  the  amount  of  wages  found  to  be  due,  and  adjudge 

1  Tyler  Tap  R.  Co.  v.  Driscol,  52  T.  13;  Central  M.  Ry.  Co.  v.  Henning,  52  T. 
466;  Const.,  art.  XVI,  §§  35,  37;  Tex.  &  St  L.  Ry.  Co.  v.  McCaughey,  62  T.  271. 

2  Tex.  &  St.  L.  Ry.  Co.  v.  Allen,  1  App.  C.  C.,  §  572. 

3  St.  L.,  A.  &  T.  R.  Co.  v.  Sandal,  3  App.  C.  C.,  §§  379,  380. 

4  A.  &  W.  Ry.  Co.  v.  Rucker,  59  T.  587;  ante,  §  181. 

s  T.  &  P.  R.  Co.  v.  McMullen,  1  App.  C.  C.,  §  160;  Tex.  &  St.  L.  Ry.  Co.  v.  Allen, 
1  App.  C.  C.,  §  570. 

6  Tex.  &  St.  L.  Ry.  Co.  v.  McCaughey,  62  T.  271.  A  contractor  cannot  obtain 
a  lien  for  debts  due  by  him  for  labor.  He  cannot,  after  paying  his  laborers, 
take  an  assignment  of  their  claims  and  enforce  a  lien  against  the  road.  Kra- 
kauer  v.  Locke,  6  Civ.  App.  446  (25  S.  W.  Rep.  700). 
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and  order  the  railroad  and  equipments,  or  so  much  thereof  as  may 
be  necessary,  to  be  sold  to  satisfy  the  judgment.  It  is  not  necessary 
for  the  plaintiff  to  make  other  lienholders  defendants,  but  they  may 
intervene  and  become  parties,  and  have  their  respective  rights  ad- 
justed and  determined  by  the  court.  The  suit  may  be  instituted 
and  prosecuted  in  any  county  where  the  labor  was  performed,  or  in 
which  the  cause  of  action  or  part  thereof  accrued,  or  in  the  county 
in  which  the  principal  office  of  the  railroad  company  is  situated ; 
service  of  process  may  be  made  in  the  manner  now  required  by 
law.1 

The  act  creates  such  privity  between  mechanics,  laborers  and  op- 
eratives and  a  railway  company,  for  whose  benefit  the  labor  con- 
templated by  the  act  is  performed,  as  entitles  the  former  to  maintain 
an  action  directly  against  such  company  to  enforce  the  lien  which 
the  statute  gives  for  their  benefit.2 

§  944.  Other  liens. 

Proprietors  of  hotels  and  boarding-houses  have  a  special  lien  upon 
the  property  and  baggage  of  guests  deposited  with  such  proprietors. 
Proprietors  of  livery  or  public  stables  have  a  special  lien  on  animals, 
carriages,  buggies  and  other  vehicles  placed  in  their  care,  and  own- 
ers or  lessees  of  pastures  have  a  similar  lien  on  animals  placed  with 
them  for  pasturage.3 

Carpenters,  mechanics,  artisans  and  other  workmen  have  a  lien 
upon  any  article,  implement,  utensil  or  vehicle,  for  repairing  the 
same,  either  with  labor  or  labor  and  material.  They  have  no  lien 
by  the  statute  for  making  any  such  article,  although  a  lien  is  given 
by  the  constitution.4  The  work  must  be  done  under  contract,  and 
if  no  amount  is  agreed  upon  the  customary  compensation  is  al- 
lowed.5 

The  above  liens  are  enforced,  after  sixty  days,  by  a  public  sale 
of  the  property,  on  giving  notice  as  provided  by  statute.  The  stat- 
ute provides  for  a  disposition  of  the  proceeds  of  sale  after  paying 
the  debt.6 

The  owner  or  keeper  of  any  stallion,  jack  or  bull,  kept  for  profit, 
has  a  lien  upon  the  progeny  of  such  male  animal  to  secure  pay- 

1  R.  S.  3313,  3314;  Act  1879.    As  to  jurisdiction,  see  §§  109,  112,  ante;  as  to  par- 
ties, see  §  181,  ante;  as  to  venue,  see  §  246,  ante;  as  to  service  of  process,  see 
§  283,  ante. 

2  A.  &  N.  W.  Ry.  Co.  v.  Daniels,  62  T.  70. 

3  R.  S.  3318,  3319.    Proprietors  of  livery-stables  have  no  lien  upon  an  animal 
placed  in  the  stable  by  one  whose  possession  of  the  animal  or  whose  agency  to 
control  the  same  is  unauthorized.    Stott  v.  Scott,  68  T.  302  (4  S.  W.  Rep.  494); 
Dorman  v.  Green,  4  App.  C.  C.,  §  322. 

«  Const.,  art.  XVI,  §  37. 
5R.  S.  3320,  3321. 
6  R.  S.  3322-3325. 
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ment  of  the  service  fee.  The  contract  for  the  use  of  the  animal 
must  be  recorded  within  sixty  days  after  the  service,  in  the  office 
of  the  county  clerk,  in  a  book  kept  for  that  purpose.  The  lien  re- 
mains in  force  for  a  period  of  twelve  months  after  the  birth  of  the 
progeny,  but  cannot  be  enforced  until  six  months  shall  have  elapsed 
after  such  birth.  It  must  necessarily  be  enforced  by  suit.  If  the 
contract  is  verbal,  it  must  be  made  out  in  duplicate  and  sworn  to, 
one  copy  to  be  delivered  to  the  clerk  and  the  other  to  the  debtor; 
it  must  describe  the  mother  of  the  progeny  by  marks,  brands  and 
color.  A  misrepresentation  of  the  male  animal  by  false  pedigree 
defeats  the  lien.1 

1 R.  S.  3335-3339. 
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§  945.  Partition  of  land;  the  petition,  where  filed;  parties. 

Any  joint  owner  or  claimant  of  any  real  estate,  or  of  any  inter- 
est therein,  may  compel  a  partition  thereof  by  petition  filed  in  the 
district  court  of  the  proper  county.1  The  petition  must  state: 

1.  The  name  and  residence,  if  known,  of  each  joint  owner  or  joint 
claimant  of  the  real  estate. 

2.  The  share  or  interest  which  the  plaintiff  and  the  other  joint 
owners  or  claimants  own  or  claim,  so  far  as  known  to  the  plaintiff. 

3.  The  real  estate  must  be  described  in  such  manner  as  to  dis- 
tinguish it  from  any  other  real  estate,  and  the  estimated  value  must 
be  stated.2 

1 R.  S.  3606.  See  Venue,  §  234,  ante;  also  R.  S.  1194,  exception  13.  A  decree  of 
partition  void  for  want  of  jurisdiction  in  the  court  rendering  it  may  neverthe- 
less be  looked  to,  in  connection  with  the  subsequent  acts  and  conduct  of  the 
parties  interested,  as  indicating  that  which  would  be  equivalent  to  a  parol  parti- 
tion. Evans  v.  Martin,  6  Civ.  App.  331  (25  S.  W.  Rep.  688). 

2  R.  S.  3607.  For  a  form  of  petition,  see  Texas  Pleading,  §  193.  A  pleading  ask- 
ing a  partition  of  lot  5,  block  14,  does  not  support  a  decree  awarding  a  partition 
of  lot  15,  block  14.  Lazarus  v.  Barrett,  5  Civ.  App.  5  (23  S.  W.  Rep.  822). 

The  petition  need  not  aver  the  extent  of  each  defendant's  interest;  it  is  suffi- 
cient to  allege  that  they  are  co-tenants  of  the  whole  tract  of  land,  leaving  it  for 
the  defendants  to  show  their  respective  interests,  if  they  desire  partition  among 
themselves.  Glasscock  v.  Hughes,  55  T.  461.  This  is  said  to  be  the  meaning  of 
the  ruling  in  Ship  Channel  Co.  v.  Bruly,  45  T.  6,  where  it  is  said  that  plaintiff 
must  not  only  state  his  own  title,  but  also  the  title  of  the  defendants,  and  that 
it  must  appear  that  the  parties  to  the  suit  are  entitled  to  the  entire  estate. 
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"Where  a  life  estate  extends  to  only  a  portion  of  a  tract  of  land, 
the  owner  of  the  remaining  interest,  whether  in  fee  or  for  life,  may 
enforce  partition.  But  where  the  right  to  possess  the  entire  prop- 
erty exists  in  one  holding  a  life  estate  therein,  if  such  person  has  no 
other  estate,  no  right  to  partition  exists.  But  if  one  by  purchase  or 
otherwise  owns  a  life  estate  in  land,  and  owns  also  a  fee-simple  in- 
terest in  an  undivided  one-half  thereof,  he  is  entitled  to  have  parti- 
tion thereof.  The  purpose  of  partition  is  to  enable  one  holding  or 
entitled  to  hold  with  others  an  undivided  possession,  to  sever  that 
possession  and  right,  and  thenceforth  to  hold  an  exclusive  posses- 
sion of  a  specific  part  of  the  property.1 

The  district  court  has  jurisdiction  to  partition  the  estate  of  a  de- 
cedent, brought  before  the  expiration  of  the  time  for  granting 
letters  of  administration,  where  the  mutual  pleadings  show  with 
reasonable  certainty  that  there  are  no  debts  against  the  estate  ex- 
cept the  one  set  up  by  the  defendants;  and  all  the  parties  interested 
being  before  the  court,  such  claim  may  be  adjusted.2 

All  persons  interested  should  be  made  parties.3 

§  946.  Citation  and  service;  service  by  publication. 

Upon  the  filing  of  a  petition  for  partition  the  clerk  issues  cita- 
tion for  each  of  the  joint  owners  or  claimants  named,  as  in  other 
cases.  The  citation  is  served  in  the  same  manner  and  for  the  same 
length  of  time  as  in  other  cases.4  Unknown  owners  may  be  cited 
by  publication.  The  plaintiff,  his  agent  or  attorney,  at  the  com- 
mencement or  during  the  progress  of  the  suit,  makes  affidavit  that 
an  undivided  portion  of  the  land  is  owned  by  some  person  or  per- 
sons unknown  to  the  affiant,  and  thereupon  the  clerk  issues  cita- 
tion to  the  proper  officer.  The  citation  must  contain  a  brief  state- 
ment of  the  nature  of  the  suit,  and  a  description  of  the  interest  of 
the  unknown  owners;  it  commands  the  officer  to  summon  the  own- 
ers by  making  publication  of  the  citation  in  some  newspaper  in  the 
county  where  the  writ  issued,  if  there  be  one,  but  if  not,  then  in 
the  nearest  county  where  a  newspaper  is  published,  for  four  success- 
ive weeks  previous  to  the  return  day.5 

Compliance  with  the  provisions  of  the  statute  as  to  the  mode  of 
service  gives  the  court  jurisdiction  over  the  unknown  owners, 
whether  they  be  non-residents  of  the  state  or  not,  and  its  judgment 
is  not  subject  to  collateral  attack.  The  jurisdiction  does  not  de- 

i  Tienaan  v.  Baker,  63  T.  641. 

-Moore  v.  Moore,  31  S.  W.  Rep.  532;  Patterson  v.  Allen,  50  T.  23;  Solomon  v. 
.Skinner,  82  T.  345  (18  S.  W.  Rep.  698). 

3  See  §  185.  ante;  Stark  v.  Carroll,  66  T.  393  (1  S.  W.  Rep.  188). 

«R.  S.  3608.     See  R.  S.  1218,  1219;  also  chapter  12,  ante,  and  p.  298,  note  3. 

5R.  S.  3609.  See  chapter  13,  ante.  Failure  to  serve  citation  on  minor  defend- 
ants renders  the  judgment  against  them  void.  Ellis  v.  Stewart,  24  S.  W.  Rep.  585, 
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pend  upon  a  compliance  with  that  provision  of  the  statute  requir- 
ing the  court  to  protect  the  interests  of  unknown  parties.1 

§  947.  Interests  of  unknown  owners  to  be  protected. 

When  unknown  owners  are  cited  by  publication,  and  no  appear- 
ance is  entered  within  the  time  prescribed  for  pleading,2  the  court 
must  appoint  an  attorney  to  defend  in  their  behalf,  and  proceed  as 
in  other  cases  where  service  is  made  by  publication.3  It  is  made 
the  special  duty  of  the  court  to  see  that  its  decree  protects  the  rights 
of  unknown  parties  thereto.  The  judge  is  directed  to  fix  the  fee  of 
the  attorney,  which,  the  statute  provides,  must  be  entered  and  col- 
lected as  costs  against  the  unknown  owners.4 

§948.  Finding  and  decree  of  court;  question  of  title. 

Upon  the  hearing  of  the  cause  the  court  must  determine  the* 
share  or  interest  of  each  of  the  joint  owners  or  claimants  in  the  real 
estate  sought  to  be  divided,  and  all  questions  of  law  or  equity  af- 
fecting the  title  to  such  real  estate,  or  any  part  thereof,  which  may 
arise.5  The  decree  directs  the  partition  of  the  real  estate,  describ- 

iPool  v.  Lamon,  28  S.  W.  Rep.  363;  Gillon  v.  Wear,  28  S.  W.  Rep.  1014;  Free- 
man v.  Preston,  29  S.  W.  Rep.  495. 
2  Ante,  §  435. 
8  See  chapter  13,  ante. 

4  R  S.  3609.    A  personal  judgment  against  unknown  owners  for  attorney*' 
fees  and  other  costs  is  erroneous.     Pool  v.  Lamon,  28  S.  W.  Rep.  363;  Gillon  \\ 
Wear,  28  S.  W.  Rep.  1014. 

5  R  S.  3610.    The  strict  rules  of  chancery  do  not  prevail  in  proceedings  for 
the  partition  of  land.     In  such  proceedings  questions  involving  conflicting: 
claims  to  title  by  parties  may  be  determined.    When  in  a  suit  for  partition  it 
is  claimed  by  an  answer  in  reconvention  that  the  title  is  not  only  involved,  but 
that  one  of  the  claimants  with  whom  partition  is  sought  claims  the  entire  land,, 
and  asks  judgment  thereon,  the  partition  proceeding  must  be  delayed  until  the 
question  of  title  is  adjudicated.    De  La  Vega  v.  League,  64  T.  205.    Where  a 
suit  for  partition  is  brought  with  the  usual  allegations,  plaintiffs  cannot  claim 
equitable  relief  under  proof  of  facts  tending  to  establish  a  resulting  trust.  Weid- 
ner  v.  Hall,  26  S.  W.  Rep.  781. 

A  plaintiff  in  a  suit  for  partition  whose  petition  asked  for  partition  and  gen- 
eral relief,  without  alleging  that  the  defendant  is  in  possession  or  withholds- 
possession,  when  the  judgment  is  for  title  to  an  undivided  interest,  is  not  enti- 
tled to  a  judgment  awarding  a  writ  of  possession.  McKinney  v.  Moore,  73  T. 
470  (11  S.  W.  Rep.  493).  In  a  suit  for  partition  the  title  was  put  in  issue;  de- 
fendants claimed  separate  parts  of  the  land  and  through  a  common  vendor.  An 
equity  existed  in  favor  of  the  common  vendor,  who  assigned  it  to  one  of  the- 
defendants,  who  pleaded  the  facts  and  asked  relief.  The  other  defendants 
pleaded  not  guilty.  The  facts  supporting  the  equity  were  excluded.  The  judg- 
ment secured  the  defendant  holding  the  equity  and  pleading  it  in  all  of  the 
land  he  claimed.  On  appeal  by  the  other  defendants,  held:  (1)  That  as  the  ap- 
pellants had  no  pleadings  to  which  the  testimony  was  relevant,  they  could  nut 
complain  of  the  exclusion  of  the  testimony;  and  (2)  that  the  defendant  who 
pleaded  the  facts  could  not  complain,  having  judgment  in  his  favor  for  all  he 
claimed.  Peak  v.  Brinson,  71  T.  310  (11  S.  W.  Rep.  269). 
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ing  the  same,  to  be  made  in  accordance  with  the  respective  shares 
or  interests  of  the  parties  entitled  thereto,  specifying  the  share  or 
interest  of  each  party.1 

The  jury  are  not  authorized  to  prescribe  in  the  verdict  how  lands 
shall  be  divided.  The  verdict  ascertains  the  rights  of  tLe  parties. 
Decree  for  partition  follows.  Commissioners  divide  according  to 
the  decree,  subject  to  approval  of  the  court.2 

§  940.  Appointment  of  commissioners;  service  and  return  of  -writ 
of  partition. 

The  court  appoints  three  or  more  competent  and  disinterested 
persons  as  commissioners  to  make  the  partition  in  accordance  with 
the  decree  and  the  law.  A  majority  of  the  commissioners  may  act. 
The  clerk  must  issue  a  writ  of  partition.,  directed  to  the  sheriff  or 
any  constable  of  the  county,  commanding  him  to  notify  each  of 
the  commissioners  of  his  appointment,  and  must  accompany  such 
writ  with  a  certified  copy  of  the  decree  of  the  court  directing  the 
partition.  The  writ  is  served  by  reading  it  to  each  of  the  persons 
named  therein  as  commissioners,  and  by  delivering  to  any  one  of 
them  the  accompanying  certified  copy  of  the  decree  of  the  court.. 
Unless  otherwise  directed  by  the  court,  it  must  be  made  returnable 
to  the  first  day  of  the  next  term  of  the  court  from  which  it  issues,. 
and  the  officer  serving  it  must  indorse  thereon  the  time  and  manner 
of  service.3 

The  court  is  not  authorized  to  make  a  partition  without  the  aid 
of  commissioners.4 

§950.  Proceedings  of  commissioners;  appointment  of  surveyor. 

The  commissioners,  or  a  majority  of  them,  proceed  to  partition 
the  real  estate  described  in  the  decree  of  the  court,  in  accordance 
with  the  directions  contained  in  the  decree  and  with  the  provisions 
of  the  law.5  The  court  may,  should  it  be  deemed  necessary,  ap- 
point a  surveyor  to  assist  the  commissioners  in  making  the  partition, 
in  which  case  the  writ  of  partition  must  name  the  surveyor,  and 
must  be  served  upon  him  in  the  same  manner  as  upon  a  commis- 
sioner;6 and  should  the  commissioners  deem  it  necessary,  they  may 
cause  the  real  estate  to  be  surveyed  into  several  tracts  or  parcels.7 

iRS.  3611. 

2  Reed  v.  Howard,  71  T.  204  (9  S.  W.  Rep.  109). 

3R.  S.  3611-3613,  3615.  An  agreement  between  parties  will  be  enforced  for 
the  partition  of  land,  although  its  enforcement  necessarily  vacates  the  order 
appointing  the  commissioners  and  directing  them  to  make  partition.  High  v. 
Tarver,  25  S.  W.  Rep.  1098. 

4  Freeman  v.  Preston,  29  S.  W.  Rep.  495. 

5R  S.  3616. 

6R  S.  3614. 

7  R  S.  3617. 
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The  commissioners  must  divide  the  real  estate  into  as  many  shares 
as  there  are  persons  entitled,  as  determined  by  the  court,  each  share 
to  contain  one  or  more  tracts  or  parcels,  as  the  commissioners  may 
think  proper,  having  due  regard  in  the  division  to  the  situation, 
quantity  and  advantages  of  each  share,  so  that  the  shares  may  be 
equal  in  value,  as  nearly  as  may  be,  in  proportion  to  the  respective 
interests  of  the  parties  entitled.1  They  must  then  proceed  by  lot 
to  allot  and  set  apart  to  each  of  the  parties  entitled  one  of  the 
shares,  as  determined  by  the  decree  of  the  court.2 

The  words  "  several  tracts  or  parcels,"  as  used  in  article  3617,  Re- 
vised Statutes,  do  not  have  the  same  meaning  as  the  word  "  shares," 
as  used  in  article  3618.  Each  share  may  be  composed  of  several  of 
the  tracts  or  parcels  into  which,  in  the  description  of  the  commis- 
sioners, the  land  may  be  divided,  and  the  parcels  finally  set  aside  to 
the  individuals  entitled  to  partition  may  not  be  contiguous.  The 
statutory  instructions  as  to  the  method  of  making  partition  must 
be  understood  as  entering  into  and  forming  a  part  of  every  decree 
directing  partition  to  be  made,  though  not  expressed  therein,  when 
there  is  nothing  contained  in  the  decree  to  the  contrary.  When  in 
making  partition  the  requirements  of  article  3619,  Revised  Statutes, 
cannot  be  literally  observed  on  account  of  the  inequality  of  the 
shares  of  the  distributees,  the  spirit  of  the  statute  may  be  complied 
with  by  determining  by  lot  the  parcels  necessary  to  make  shares.3 

§  951.  Report  of  commissioners. 

When  the  commissioners  have  completed  the  partition,  they  must 
report  in  writing,  under  oath,  to  the  court,  showing  — 

1.  The  real  estate  divided,  describing  it. 

2.  The  several  tracts  or  parcels  into  which  it  was  divided,  describ- 
ing particularly  each  of  such  tracts  or  parcels. 

3.  The  number  of  shares  and  the  land  which  constitutes  each 
share,  and  the  estimated  value  of  each  share. 

4.  The  allotment  of  each  share. 

5.  The  report  must  be  accompanied  by  such  field-notes  and  maps 
as  may  be  necessary  to  make  it  intelligible.4 

§  952.  Property  incapable  of  division  must  be  sold. 

Should  the  commissioners  be  of  opinion  that  a  fair  and  equitable 
division  of  the  real  estate,  or  of  any  part  thereof,  cannot  be  made, 
they  must  report  the  fact  to  the  court  in  writing,  under  oath,  stat- 
ing their  reasons  for  such  opinion.  If  the  court  be  satisfied  that 
the  report  is  correct,  it  will  order  a  sale  of  so  much  of  the  real 

JR.  S.  3618. 

2R.  S.  3619. 

3  Houston  v.  Blythe,  71  T.  719  (10  S.  W.  Rep.  520). 

4  R.  S.  3620. 
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estate  as  is  incapable  of  partition.  The  sale  must  be  for  cash,  or 
upon  such  other  terms  as  the  court  may  direct,  and  must  be  made 
as  under  execution;  the  proceeds  must  be  returned  into  court  and 
partitioned  by  the  court  between  the  persons  entitled,  according  to 
their  respective  interests.1 

'  The  statute  does  not  contemplate  that  either  the  court  or  jury 
should  determine,  in  the  first  instance,  whether  the  land  is  suscep- 
tible of  partition.  That  fact  is  decided  first  by  the  commissioners, 
and  only  after  their  report  that  a  fair  and  equitable  division  cannot 
be  made  is  the  court  empowered  to  order  a  sale  to  effect  partition.2 
When  the  interest  of  the  plaintiff  is  set  aside  to  him  by  metes  and 
bounds,  and  the  interests  of  several  defendants  are  set  aside  to  them 
in  one  tract,  partitioned  to  them  in  common  on  a  report  of  commis- 
sioners that  it  is  incapable  of  fair  division,  it  is  error  for  the  court 
to  order  the  sale  of  the  tract  of  land  thus  set  aside  to  several  de- 
fendants in  the  absence  of  an  application  from  them  asking  it.3  A 
reason  must  be  given  in  some  way  for  the  opinion  of  the  commis- 
sioners that  the  land  cannot  be  divided.  The  court  must  hear  evi- 
dence on  objections  to  the  report.4 

§  953.  Objections  to  report  of  commissioners. 

Either  party  to  the  suit  may  file  objections  to  any  report  of  the 
commissioners,  and  a  trial  of  the  issues  thereon  may  be  had  as  in 
other  cases.  If  the  report  be  found  to  be  erroneous  in  any  ma- 
terial respect,  or  unequal  and  unjust,  it  will  be  rejected  and  other 
commissioners  will  be  appointed  by  the  court  and  the  same  pro- 
ceedings had  as  in  the  first  instance.5 

AVhere  the  report  is  not  approved,  other  commissioners  may  be 
appointed  by  a  decree  prescribing  more  specific  instructions  as  to 
the  manner  of  effecting  the  partition,  when  the  rights  of  the  parties 
in  interest,  as  settled  by  the  original  decree  which  determined  such 
rights,  are  not  affected.6  A  party  is  entitled  to  make  his  objections 
to  the  report,  and  where  the  court  orders  a  sale  without  appoint- 
ing commissioners,  he  is  deprived  of  this  right.7 

*  R.  S.  3621. 

-"Pieman  v.  Baker,  63  T.  641;  Keener  v.  Moss,  66  T.  181  (18  S.  W.  Rep.  447). 

3  Kremer  v.  Haynie,  67  T.  450  (3  S.  W.  Rep.  676). 

4  Hensel  v.  Sturm,  25  S.  W.  Rep.  817.    In  sales  for  partition,  and  made  in  par- 
tition proceedings,  the  purchaser  takes  all  the  interest  of  all  the  co-tenants  in  the 
land,  the  subject  of  such  proceedings,  and  becomes  entitled  to  the  full  owner- 
ship in  the  lands  and  of  all  futm*e  payments  of  rents  thereon,  as  against  all  the 
parties  to  the  partition  suit.     Schultz  v.  Spreeain,  2  U.  C.  206,  and  1  App.  C.  C., 
§  918.     Where  a  court  had  no  power  to  decree  a  partition,  a  grantee  of  the  pur- 
chaser at  the  sale  is  chargeable  with  the  vice  in  his  vendor's  title.     Blagge  v. 
Moore,  23  S.  W.  Rep.  466. 

^  R.  S.  3622. 

«  Houston  v.  Blythe,  71  T.  719  (10  S.  W.  Rop.  520). 

;Ke?n?r  v.  Moss,  66  T.  181  (18  S.  W.  Rep.  447). 
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§  954.  Not  prejudicial  to  reversion;  each  party  holds  in  several  ty^ 
etc. 

A  partition  between  a  joint  owner  who  holds  an  estate  for  a 
term  of  years  or  for  life,  and  others  who  hold  equal  or  greater  es- 
tates, is  not  prejudicial  to  those  entitled  to  the  reversion  or  remain- 
der of  such  estates.1  Each  party  holds  the  share  allotted  to  him  in 
severalty,  under  the  conditions  and  covenants  under  which  it  was 
held  before  the  partition  was  made;  and  no  warranty,  lease  or 
right  whatsoever  is  impaired  or  affected  by  the  partition.2 

§  955.  The  judgment  or  decree. 

It  is  no  objection  to  a  decree  of  partition,  when  offered  in  evi- 
dence as  a  link  to  support  plaintiff's  title,  that  the  proceedings 
upon  which  it  was  based  are  not  shown,  or  that  service  on  the  par- 
ties is  not  shown,  the  decree  reciting  that  the  defendants  were  duly 
cited  and  made  default.3  Every  partition  by  decree  of  court  is  re- 
quired to  be  recorded  in  the  clerk's  office  of  the  county  court  in 
the  county  in  which  the  tract  of  land  or  lot,  or  part  thereof,  may 
lie,  and  until  so  recorded  is  not  admissible  in  support  of  any  right 
claimed  by  virtue  thereof.4 

A  judgment  which  determines  the  rights  of  the  parties  and  for 
partition,  and  which  appoints  commissioners  to  make  partition,  is 
final.5  If  it  appears  on  its  face  to  have  been  rendered  after  a  trial 
on  the  merits,  it  cannot  at  a  subsequent  term  be  affected  by  parol 
evidence  showing  that  it  was  entered  by  consent.6  A  judgment  is 
not  final  where  the  interest  of  a  party  plaintiff  claiming  a  life  in- 
terest in  a  part  of  the  land  is  not  passed  upon.7 

§  956.  Decree  of  court  vests  title. 

The  decree  of  the  court  confirming  the  report  of  the  commission- 
ers vests  the  title  in  each  party  to  the  share  allotted  to  him,  as 
against  the  other  parties  to  the  partition,  their  heirs,  executors,  ad- 
ministrators or  assigns,  as  fully  and  effectually  as  the  deed  of  such 
parties  could  vest  the  same,  and  has  the  same  force  and  effect  as  a 

iR.  S.  3623;  P.  D.  4707. 

2  R.  S.  3624;  P.  D.  4709.  Partition  proceedings  affect  all  contracts  for  lease 
made  pendente  lite.  Lessees  take  subject  to  the  rights  of  the  parties  to  the 
suit.  Schultz  v.  Spreain,  1  App.  C.  C.,  §  916,  and  2  U.  C.  206;  Lee  v.  Salinas,  15  T. 
497. 

A  partition  suit  is  not  such  a  proceeding  in  rem  as  that  the  property  may  be 
considered  in  the  custody  of  the  law.  The  interest  of  a  party  may  be  seized 
and  sold  under  execution  pending  the  suit.  Brown  v.  Renfro,  63  T.  600.  See 
Sharp  v.  Elliott,  70  T.  663  (8  S.  W.  Rep.  488). 

3Truehart  v.  McMichael,  46  T.  222. 

«  R.  S.  4649,  4650.     See  §  504,  ante. 

5  White  v.  Mitchell,  60  T.  1!>4. 

6  Petrucio  v.  Seardon,  76  T.  639  (13  S.  W.  Rep.  500). 
'Mignon  v.  Brinson,  74  T.  18  (11  S.  W.  Rep.  903). 
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full  warranty  deed  of  conveyance  from  such  other  parties,  and  each 
of  them.1 

If  the  title  to  land  set  apart  to  one,  in  a  suit  for  partition,  fails 
toy  reason  of  facts  existing  at  the  time  partition  was  made,  he  will, 
upon  proper  averment,  be  entitled  to  the  same  relief  against  those 
who  received  shares  in  the  partition  suit  as  though  each  of  them 
had  conveyed  to  him  by  deed,  with  general  warranty  of  title,  the 
land  therein  apportioned  to  him;  and  he  will  also  be  entitled  to  re- 
cover from  them  any  sum  of  money  that  he  may  have  necessarily 
expended  in  removing  from  the  land  set  apart  to  him  incumbrances 
that  existed  at  the  time  partition  was  made.2 

A  warranty  is  implied  in  cases  of  compulsory  partition  between 
tenants  in  common;  yet,  whatever  may  be  the  rule  since  the  adop- 
tion of  the  Revised  Statutes,  such  implied  warranty  is  not  equiva- 
lent, as  to  the  measure  of  right  secured,  to  a  general  warranty 
•created  by  a  deed  which  evidences  a  purchase  and  sale.  Thus,  the 
warranty  which  is  implied  in  compulsory  partition  between  heirs 
extends  only  to  the  title  under  which  each  received  his  distributive 
interest,  and  does  not  include  an  interest  in  one  of  the  parties  ex- 
isting by  virtue  of  a  title  not  asserted  in  the  partition  proceedings, 
and  which  was  never  adjudicated  therein.  A  partition  is  based  on 
the  assumption  that  the  parties  thereto  own  the  thing  partitioned. 
It  is  to  protect  those  who  in  partition  receive  that  which  was  not 
owned  in  common  that  an  implied  warranty  exists,  and  it  can  be 
regarded  only  so  far  as  may  be  necessary  to  give  such  protection. 
The  implied  warranty  in  partition  only  enables  that  party  whose 
title  to  his  allotted  share  of  land  fails  to  enforce  contribution  in 
pro  rata,  value  of  what  was  really  owned,  or,  in  repartition,  from 
those  who  were  allotted  the  common  property ;  he  cannot  recover 
from  them  the  value  of  his  share  as  formerly  allotted.  The  war- 
ranty embraced  in  a  deed  of  conveyance  secures  a  different  and 
more  extensive  measure  of  right.3 

§957.  Partition  of  personal  property. 

Part  owners  of  personal  property  may  be  compelled  to  make  par- 
tition. The  suit  for  partition  is  commenced  in  the  court  having 

i  R.  S.  3625. 

*  Harn  v.  Phelps,  65  T.  592. 

3  Grigsby  v.  Peak,  68  T.  235  (4  S.  W.  Eep.  474);  Ross  v.  Armstrong,  25  T.  Sup. 
554.  In  a  proceeding  to  repartition  land  by  one  who  claims  and  is  entitled  to  a 
larger  proportion  of  the  entire  tract  than  was  set  aside  to  him  in  the  former 
partition,  which  was  effected  during  his  infancy,  and  whose  right  is  based  on  a 
title  not  adjudicated  in  the  former  proceedings,  the  share  to  which  he  is  enti- 
tled must  be  obtained  by  pro  rata  contributions  from  those  co-tenants  who  had 
received  more  than  their  just  proportion  of  the  land.  Peak  v.  Swindle,  68  T. 
242  (4  S.  W.  Rep.  478). 
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jurisdiction  of  the  value  of  the  property,  in  the  same  manner  as 
other  civil  suits  are  commenced,  and  the  several  owners  or  claim- 
ants are  cited  as  in  other  cases.  The  separate  value  of  each  article 
of  property,  and  the  allotment  in  kind  to  which  each  owner  is  enti- 
tled, must  be  ascertained  by  the  court,  with  or  without  a  jury. 
When  partition  in  kind  is  ordered  by  the  judgment  of  the  court,  a 
writ  must  be  issued  in  accordance  with  the  judgment,  commanding 
the  sheriff  or  constable  of  the  county  where  the  property  may  be 
to  put  the  parties  forthwith  in  possession  of  the  property  allotted  to 
each  respectively. 

When  personal  property  will  not  admit  of  a  fair  and  equitable 
partition,  the  court  will  ascertain  the  proportion  to  which  each 
owner  thereof  is  entitled,  and  order  the  property  to  be  sold.  In 
such  case  execution  issues  to  the  sheriff  or  any  constable  of  the 
county  where  the  property  may  be,  describing  the  property,  and 
commanding  the  officer  to  sell  it  as  in  other  cases  on  execution,  and 
pay  over  the  proceeds  of  the  sale  to  the  parties  entitled  thereto,  in 
the  proportion  ascertained  by  the  judgment  of  the  court.1 

§  958.  Claim  for  improvements  and  expenses;  other  claims. 

In  making  partition  between  tenants  in  common,  it  is  proper  to 
award  to  one  of  them  in  possession,  who  has  made  improvements, 
the  particular  tract  occupied  by  him,  when  this  can  be  done  with- 
out prejudice  to  other  interests.2  If  the  improvements  made  by  one 
tenant  in  common  can  be  included  upon  the  share  allotted  to  hirn, 
his  claim  for  their  value  is  satisfied.  If  improvements  cannot  be 
allotted  to  the  co-tenant  erecting  them,  then,  if  found  to  be  entitled 
to  their  value,  the  value  to  be  allotted  is  the  share  thereof  lost  hirn 
by  the  partition.3 

Where  a  joint  owner  who  has  had  possession  of  the  entire  prem- 
ises asks  contribution  from  a  co-tenant  for  taxes  paid,  this  should 
be  allowed  only  upon  an  adjustment  of  the  equities  between  them 
as  to  both  rents  and  taxes,  and  such  adjustment  may  be  had  when 

1  R.  S.  3626-3631.  As  to  partition  of  personal  property  of  an  estate  between 
the  heirs,  see  Jordan  v.  Jordan,  2  App.  C.  C.,  §  830. 

2Qsborne  v.  Osborne,  62  T.  495;  Taylor  v.  Taylor,  26  S.  W.  Rep.  889;  Tevis  v. 
Collier,  84  T.  638  (19  S.  W.  Rep.  801). 

3  Thompson  v.  Jones,  77  T.  626  (14  S.  W.  Rep.  222);  Allday  v.  Whitaker,  66  T. 
669  (1  S.  W.  Rep.  794);  Curtis  v.  Poland,  66  T.  511  (2  S.  W.  Rep.  39).  Some  of  the 
cases  here  cited  were  in  the  form  of  trespass  to  try  title.  The  statute  on  that 
subject  provides  that  one  claiming  for  improvements  under  a  possession  in  good 
faith  must  state  the  grounds  of  such  claim.  R.  S.  5227;  Freeman  v.  Preston,  2(> 
S.  W.  Rep.  495.  It  is  said  that  the  statute  is  based  upon  an  equitable  right  and 
equity  jurisprudence,  the  question  always  being  one  of  good  faith;  and  that 
such  equitable  right  will  be  protected  whether  it  arise  in  suit  of  trespass  to  try 
title,  on  independent  action  for  the  purpose,  or  in  defense  of  a  suit  for  removing 
the  improvements.  Long  v.  Cude,  75  T.  225  (12  S.  W.  Rep.  827). 
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the  report  of  the  commissioners  of  partition  is  filed  for  confirmation 
in  the  trial  court.1 

As  to  improvements  and  repairs  made  by  defendant,  plaintiff 
should  be  charged  only  with  his  proportion  of  the  amount  which, 
at  the  time  of  the  partition,  they  add  to  the  value  of  the  premises; 
and  from  this  amount  should  be  deducted  whatever  sum  he  may  be 
entitled  to  for  the  defendant's  use  and  occupation  of  the  premises. 
Defendant  has  a  lien  on  the  premises  for  taxes  paid  and  for  money 
spent  in  making  necessary  improvements  and  repairs,  and  the  stat- 
ute of  limitations  does  not  apply  to  such  a  claim.  In  adjusting 
equities  connected  with  the  subject-matter  of  partition  suits,  statu- 
tory limitations  are  not  applicable.2 

A  tenant  in  common,  who  has  acquired  an  incumbrance  against 
the  common  property,  has  a  claim  against  his  co-tenants  for  their 
proportion  of  the  same,  and  is  entitled  to  a  lien  on  their  interest 
for  such  amount.  A  stranger  holding  the  incumbrance  would  be 
entitled  to  a  foreclosure  of  his  claim  against  the  entire  property ; 
but  this  appears  not  to  be  the  practice  when  the  holder  of  the 
lien  is  a  tenant  in  common  with  others  in  the  property  subject 
to  the  lien.  The  proper  course  in  such  a  case  would  be  to  par- 
tition the  property,  if  it  can  be  done,  in  kind,  and  to  decree  a  lien 
on  the  respective  shares  of  the  other  co-tenants  for  a  proportion  of 
the  debt.  The  co-tenants  would  be  liable  for  such  proportion  of 
the  debt,  to  be  made  only  out  of  their  interest  in  the  property.3 

§959.  Questions  of  procedure. 

The  provisions  of  the  statute  do  not  preclude  partition  in  any 
other  manner  authorized  by  the  rules  of  equity,  and  such  rules  gov- 
ern in  proceedings  under  the  statute,  when  not  otherwise  provided.4 

1  Bailey  v.  Laws,  3  Civ.  App.  529  (23  S.  W.  Rep.  20).     A  judgment  directing  a 
sale  without  reference  to  commissioners,  and  charging  a  defendant  with  rents 
to  accrue  after  the  judgment  and  down  to  its  final  execution,  is  erroneous. 
Keener  v.  Moss,  66  T.  181  (18  S.  W.  Rep.  447). 

2  Branch  v.  Makeig,  28  S.  W.  Rep.  105. 

3  Moore  v.  Moore,  31  S.  W.  Rep.  532.     As  to  suit  for  contribution  and  question 
as  to  necessary  parties,  see  Stark  v.  Carroll,  66  T.  393  (1  S.  W.  Rep.  188). 

4  R.  S.  3632.     It  seems  that  the  provisions  of  the  statute  are  obligatory  in  so 
far  as  they  direct  the  procedure;  or,  at  least,  when  the  statutory  proceeding  is 
adopted.    Tieman  v.  Baker,  63  T.  641:  Keener  v.  Moss,  66  T.  181  (18  S.  W.  Rep. 
447);  Kremer  v.  Haynie,  67  T.  450  (3  S.  W.  Rep.  676).     The  early  statutes  pro- 
vided that  a  party  entitled  to  and  desiring  partition  could  compel  it  by  such 
lawful  method  as  he  might  choose  or  deem  expedient.     P.  D.  4707.     The  pro- 
vision now  is  that  he  may  compel  a  partition  in  the  manner  provided  by  the 
statute.     R.  S.  3606.     It  was  held  in  the  earlier  cases  that  the  statute  did  not 
take  away  or  abridge  the  inherent  powers  of  a  court  of  chancery  in  partitioning 
estates.     Grassmeyer  v.  Beeson,  18  T.  753;  Payne  v.  Benham,  16  T.  364. 

A  verbal  partition  of  land  is  valid.  Johnson  v.  Johnson,  65  T.  87;  Shannon  v. 
Taylor,  16  T.  413;  Stuart  v.  Baker,  17  T.  417;  Houston  v.  Sneed,  15  T.  307;  Gib- 
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The  rules  of  pleading,  practice  and  evidence  which  govern  in  other 
civil  cases  govern  in  suits  for  partition,  when  not  in  conflict  with 
any  special  provision  of  the  statute.1  Costs  are  adjudged  against 
each  party  to  whom  a  share  is  allotted,  in  proportion  to  the  value 
of  his  share.2 

Where  non-resident  owners  cited  by  publication  fail  to  appear,  a 
judgment  against  them  for  costs,  including  attorneys'  fees,  is  in- 
valid, and  a  sale  of  property  to  satisfy  such  judgment  passes  no 
title.3  The  costs  adjudged  against  an  unknown  owner  should  be 
made  a  charge  upon  the  share  allotted  to  him,  and  recovered  by  a 
sale  of  such  share  under  order  of  the  court.  In  making  such  an 
order  the  rights  of  the  absent  party  should  be  guarded  by  appro- 
priate directions  as  to  the  time  and  manner  of  the  sale  as  well  as 
the  quantity  to  be  sold,  and  the  sale  when  made  should  be  subject 
to  the  approval  of  the  court  ordering  it,  and  the  proceedings  should 
be  so  regulated  as  to  prevent  the  shares  allotted  to  absent  defend- 
ants from  being  consumed  by  the  costs  incurred  in  making  the 
division.4  Where  a  defendant  claims  and  recovers  a  particular  tract 
of  the  land,  he  should  recover  his  costs.5 

The  commissioners  and  the  surveyor  each  receive  three  dollars 
per  day  for  their  services,  to  be  taxed  and  collected  as  other  costs.6 

The  provisions  of  the  general  statute  on  partition  do  not  affect 
the  mode  of  procedure  prescribed  for  the  partition  of  estates  of  de- 
cedents among  the  heirs  and  legatees.7 

bons  v.  Bell,  45  T.  417.  A  parol  partition  of  lands  among  joint  tenants  or  ten- 
ants in  common  is  not  within  the  statute  of  frauds  nor  the  statute  regulating 
the  transfer  of  real  estate  by  married  women.  Aycock  v.  Kimbrough,  71  T.  330 
<12  S.  W.  Rep.  71). 

1  R.  S.  3633.    See  Texas  Pleading  (1893),  §  193.    A  plaintiff  failing  to  show  any 
interest  in  lands  partitioned  cannot  complain  of  any  error  in  the  partition  pro- 
ceedings dividing  such  lands.    Aycock  v.  Kimbrough,  71  T.  330  (12  S.  W.  Rep.  71). 

2  R.  S.  3635.    The  defendants  are  liable  for  all  costs  incurred  in  contesting  the 
rights  of  the  successful  plaintiffs.    Subsequent  to  the  decree  ascertaining  the 
rights  of  the  parties,  the  costs  should  be  apportioned  according  to  their  respect- 
ive interests.     Johns  v.  Northcutt,  49  T.  444;  Askey  v.  Williams,  74  T.  294  (11 
S.  W.  Rep.  1101).    But  the  costs  of  a  contest  should  not  be  adjudged  against  a 
party  where  it  does  not  appear  that  he  contests  the  rights  of  the  other  parties. 
Keener  v.  Moss,  66  T.  181  (18  S.  W.  Rep.  447).    It  is  not  error  to  award  execution 
for  costs  against  parties  taking  in  partition  in  decreeing  partition.    That  par- 
ties so  taking  as  heirs  are  also  parties  as  legal  representatives  does  not  prevent 
such  order.    Peak  v.  Brinson,  71  T.  310  (11  S.  W.  Rep.  269). 

3  Pool  v.  Lamon,  28  S.  W.  Rep.  363;  Gillon  v.  Wear,  28  S.  W.  Rep.  1014;  Talia- 
ferro  v.  Butler,  77  T.  578.    See  §  312,  ante. 

4Taliaferro  v.  Butler,  77  T.  578  (14  S.  W.  Rep.  191);  Freeman  v.  Preston,  29  S. 
W.  Rep.  495. 

5  Freeman  v.  Preston,  29  S.  W.  Rep.  495. 
«R.  S.  3634. 
~  R.  S.  3632.    This  branch  of  the  subject  is  not  within  the  scope  of  this  work. 
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§  960.  Jurisdiction;  venue. 

The  district  court  has  exclusive  original  jurisdiction  of  all  suits 
for  divorce.1  The  petitioner  must  have  resided  in  the  county  in 
which  the  suit  is  brought  six  months  next  preceding  the  filing  of 
the  petition.2 

§  961.  Residence  of  the  parties;  notice. 

In  order  to  maintain  a  suit  for  divorce  from  the  bonds  of  matri- 
mony, the  petitioner,  at  the  time  of  exhibiting  the  petition,  must 
be  an  actual,  bonafide  inhabitant  of  the  state.3  While  the  domicile 
•of  the  husband  fixes  that  of  the  wife,  no  presumption  to  that  effect 
can  obtain  in  a  suit  for  divorce  brought  by  the  wife,  in  a  county  in 
which  she  alleges  her  permanent  residence  to  be.  The  district  courts 
of  Texas  have  jurisdiction  to  pass  upon  questions  affecting  the  con- 
tinuance of  the  marital  relations,  in  the  suit  brought  by  the  wife  in 
the  county  in  which  she  has  a  permanent  residence,  no  matter 
where  the  offenses  for  which  the  divorce  is  sought  were  commit- 
ted.4 When  a  marriage  has  been  solemnized  in  Texas,  and  cause 
for  divorce  exists  for  acts  committed  in  Texas,  her  courts  have  ju- 
risdiction to  annul  the  contract  of  marriage,  though  at  the  time  the 

i  Const,  art.  V,  §  8;  R.  S.  1088,  1157. 
*  R,  S.  1194,  2978.    See  §  237,  ante. 
» R,  &  1194,  2978;  Act  1873.    See  §  237,  ante. 

4  Jones  v.  Jones,  60  T.  451;  Cheever  v.  Wilson,  9  Wall.  123;  Hare  v.  Hare,  10 
T.  355;  Shreck  v.  Shreck,  32  T.  578. 
60 
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defendant  in  a  suit  for  that  purpose  may  be  permanently  residing 
in  a  foreign  jurisdiction.1 

In  a  suit  prosecuted  against  a  defendant  beyond  the  jurisdiction 
of  the  court,  and  who  is  in  another  state,  the  mode  of  procedure 
prescribed  by  statute  for  obtaining  jurisdiction  must  be  pursued  in 
order  to  invest  the  court  with  power  to  render  a  judgment  in  per- 
sonam.  If  there  be  no  actual  service  made  on  the  defendant  within 
the  state,  or  acceptance  of  service,  and  no  appearance  of  defendant,, 
then,  in  the  absence  of  compliance  with  the  statute  which  permits 
service  to  be  otherwise  made,  a  court  can  acquire  no  jurisdiction  to 
decree  a  divorce.2 

Where  a  notice  is  served  on  defendant  in  another  state,  under 
article  1230,  Revised  Statutes,  the  fact  that  a  foreign  government 
might  not  regard  a  judgment  based  on  such  service  as  valid  fur- 
nishes no  reason  why  the  courts  of  Texas  should  not  afford  relief 
by  assuming  jurisdiction.3 

§  962.  Marriage  may  be  annulled,  when. 

The  district  court  has  power  to  hear  and  determine  suits  for  the- 
dissolution  of  marriage,  where  the  causes  alleged  therefor  shall  be- 
natural  or  incurable  impotency  of  body  at  the  time  of  entering  into 
the  marriage  contract,  or  any  other  impediment  that  renders  such 
contract  void,  and  shall  have  power  and  authority  to  decree  the 
marriage  to  be  null  and  void.4  This  is  the  act  of  1841,  except  the 
clause  "  or  any  other  impediment  that  renders  such  contract  void," 
which  has  been  added  since  1874.5  The  following  causes  existing 
before  marriage  may  be  a  ground  of  dissolution : 

1.  That  the  parties,  or  one  of  them,  had  not  attained  the  age  of 
legal  consent.6 

1  Trevino  v.  Trevino,  54  T.  261. 

2  Stephens  v.  Stephens,  62  T.  337.    No  legal  service  was  made  on  defendant  in 
this  case,  but  apparently  a  fraud  upon  the  jurisdiction  of  the  court  was  perpe- 
trated, and  a  decree  was  entered  divorcing  the  parties.    A  month  afterwards 
the  defendant  filed  her  petition  to  vacate  the  judgment  and  to  restrain  the  for- 
mer plaintiff  from  again  marrying.  He  married  again  before  process  was  served 
on  him,  and  it  was  held  the  court  had  power  to  vacate  its  former  judgment 
which  decreed  the  divorce,  no  service  of  process  having  been  made  on  defend- 
ant in  the  first  suit. 

3  Trevino  v.  Trevino,  54  T.  261.    See  §  291,  ante;  Perdew  v.  Davis,  31  T.  488.    It 
is  well  settled  that  a  judgment  of  divorce  granted  in  another  state  or  territory 
can  be  collaterally  attacked  by  showing  that  the  court  which  granted  it  was 
without  jurisdiction.     Such  divorce,  where  neither  of  the  parties  resides  in  the 
state  granting  it,  is  an  absolute  nullity.     Morgan  v.  Morgan,  1  Civ.  App.  315  (21 
S.  W.  Rep.  154). 

4R.S.  2976. 
6  P.  D.  3449. 

6  Males  under  sixteen  and  females  under  fourteen  years  of  age  are  not  per- 
mitted to  marry.    R.  S.  2955.    A  girl  over  fourteen  and  under  eighteen  years  of 
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2.  That  the  parties  are  related  within  the  prohibited  degree.1 

3.  That  the  former  husband  or  wife  of  one  of  the  parties  was  liv- 
ing, the  marriage  of  such  former  husband  or  wife  being  then  in 
force.2 

4.  That  one  of  the  parties  was  incapable  of  contracting,  by  rea- 
son of  imbecility  of»mind.3 

5.  That  the  consent  of  one  of  the  parties  was  obtained  by  force 
or  fraud.4 

6.  The  marriage  of  a  person  of  Caucasian  blood  with  an  African 
is  null  and  void.5 

When  a  woman  gives  birth  to  a  fully-developed  child  so  soon  after 
marriage  as  to  render  it  certain  that  it  was  begotten  before  mar- 
riage, the  legal  presumption  is  that  it  was  begotten  by  him  who 
became  her  husband,  until  such  presumption  is  overcome  by  some 
evidence  to  the  contrary.  Until  this  presumption  is  overcome  the 
marriage  contract  cannot  be  annulled  by  reason  of  her  pregnancy 
before  her  marriage.  It  is  settled  law  that  the  husband  cannot  have 
the  marriage  annulled  because  his  wife  was  with  child  by  him.  at 
the  date  of  the  marriage.6 

§  963.  Grounds  for  divorce. 

A  divorce  by  separation  from  the  bonds  of  matrimony  may  be 
decreed  in  the  following  cases : 

1.  Where  either  the  husband  or  wife  is  guilty  of  excesses,  cruel 
treatment,  or  outrages  towards  the  other,  if  such  ill-treatment  is  of 
such  a  nature  as  to  render  their  living  together  insupportable. 

2.  In  favor  of  the  husband,  where  his  wife  shall  have  been  taken  in 
adultery,  or  where  she  shall  have  voluntarily  left  his  bed  and  board 
for  the  space  of  three  years  with  the  intention  of  abandonmeut. 

3.  In  favor  of  the  wife,  where  the  husband  shall  have  left  her  for 
three  years  with  intention  of  abandonment,  or  where  he  shall  have 
abandoned  her  and  lived  in  adultery  with  another  woman. 

4.  In  favor  of  either  the  husband  or  wife,  when  the  other  shall 
have  been  convicted,  after  marriage,  of  a  felony  and  imprisoned  in 
the  state  prison ;  provided,  that  the  husband  has  not  been  convicted 
on  the  testimony  of  the  wife,  nor  the  wife  on  the  testimony  of  the 

age  has  not  the  legal  right  to  marry  without  the  parent's  consent,  and  without 
statutory  license  or  ceremony.  Western  U.  Tel.  Co.  v.  Procter,  6  Civ.  App.  300 
(25  S.  W.  Rep.  811). 

1  Penal  Code,  350.  351. 

2  Bishop  on  Marriage  and  Div.,  §  205. 

3  Bishop  on  Marriage  and  Div.,  §§  42.  46,  176. 

4  Robertson  v.  Cole,  12  T.  356;  Timmins  v.  Lacy,  30  T.  115;  Johns  v.  Johns,  44 
T.  40. 

5R.S.  2959. 

SMcCulloch  v.  McCulloch,  69  T.  682  (7  S.  W.  Rep.  593). 
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husband.  No  suit  for  divorce  can  be  sustained  because  of  the  con- 
viction of  either  party  for  felony  until  twelve  months  after  final 
judgment  of  conviction,  nor  then  if  the  governor  shall  have  par- 
doned the  convict.1 

The  legal  effect  of  the  commutation  of  the  punishment  adjudged 
against  one  convicted  of  a  felony  is  not  equivalent  to  a  pardon  of 
the  offender,  so  as  to  relieve  him  or  her  of  the  consequences  at- 
tached to  a  conviction  b}^  the  statute  in  a  suit  for  divorce.2 

The  power  of  a  court  to  grant  a  divorce  for  causes  arising  after 
the  marriage  is  restricted  to  the  grounds  prescribed  by  the  statute.3 

§  964.  Abandonment. 

Abandonment  by  either  party  for  a  period  of  three  years,  or 
abandonment  by  the  husband  and  living  in  adultery  with  another 
woman,  for  any  length  of  time,  is  a  ground  of  divorce  in  favor  of 
the  injured  party.4  To  constitute  a  voluntary  abandonment,  there 
must  be  both  the  physical  act  of  separation  and  the  mental  inten- 
tion to  abandon.5  The  acts  need  not  be  contemporaneous;  if  one 
party  separates  from  the  other,  the  fact  of  abandonment  will  date 
from  the  time  the  intention  was  formed  not  to  return.6  The  inten- 
tion may  be  proved  by  circumstances.7 

Separation  and  abandonment  must  concur  for  the  full  period  of 
three  years,  without  fault,  consent  or  procurement  of  the  spouse 
abandoned ; 8  and  where  the  wife  abandons  the  husband,  but  returns 
to  his  house  before  the  expiration  of  three  years,  and  offers  to  live 
with  him,  but  he  refuses  to  receive  her,  he  cannot  have  a  divorce  on 
the  ground  of  abandonment.9  The  declarations,  after  separation, 
by  husband  or  wife,  made  in  good  faith  by  the  one  who  left  the 
other,  and  a  considerable  time  after  the  act  of  separation,  expressing 
a  desire  to  return  and  live  with  the  other .  spouse,  would  not  be  ad- 
missible as  part  of  the  res  gestm;  though  they  would  be  sufficient,  if 
communicated,  to  change  the  character  of  the  separation  from  one 
with  intention  of  abandonment,  if  wrongful  in  the  first  instance.10 

1  R.  S.  2977.    The  fourth  ground  was  added  by  the  act  of  1876. 

2  Young  v.  Young,  61  T.  191. 

3  Wright  v.  Wright,  6  T.  3;  Sharman  v.  Sharman,  18  T.  521. 

4  R.  S.  2977. 

*  McGowen  v.  McGowen,  52  T.  657;  Pinkard  v.  Pinkard,  14  T.  356. 

6  Pinkard  v.  Pinkard,  14  T.  356. 

?  Besch  v.  Besch,  27  T.  390;  Hare  v.  Hare,  10  T.  355. 

8  Hannig  v.  Hannig,  24  S.  W.  Rep.  695;  Camp  v.  Camp,  18  T.  528;  Roberson 
v.  Roberson,  2  U.  C.  451;  Morey  v.  Morey,  82  T.  308  (17  S.  W.  Rep.  838);  McGowen 
v.  McGowen,  52  T.  657. 

9  Hannig  v.  Hannig,  24  S.  W.  Rep.  695. 

10  McGowen  v.  McGowen,  52  T.  657.  This  suit  was  brought  by  the  husband  for 
divorce  on  the  ground  of  abandonment.  The  wife  alleged  that  the  abandon- 
ment was  not  voluntary,  but  was  by  the  procurement  and  consent  of  the  hus- 
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It  seems  to  be  well  established  that  "  the  husband  has  the  right 

O 

to  decide  where  the  matrimonial  domicile  shall  be ;  and  if  he  changes 
his  residence  and  the  wife  declines  to  go  with  him  she  thereby  de- 
serts him."  l  "While  this  rule  has  been  held  to  apply  to  emigration 
to  a  foreign  government  as  well  as  a  sister  state,  other  principles,  in- 
volving among  others  questions  of  health  and  conditions  of  civiliza- 
tion, may  limit  its  application.  There  are  many  places  to  which 
the  wife  of  an  inhabitant  of  this  state  would  not  be  required  to 
change  her  domicile,  or  be  held  guilty  of  the  desertion  of  her  husband 
so  as  to  entitle  him  to  divorce  for  that  cause.  When  the  other  ele- 
ments of  abandonment  exist  and  the  question  of  change  of  domicile 
by  the  husband  becomes  a  question,  the  defense  must  be  put  on  that 
ground,  when  its  merits  will  be  determined  by  the  circumstances  of 
the  particular  case.2 

8  065.  Excesses;  cruel  treatment;  outrages. 

By  the  ecclesiastical  law,  and  under  statutes  adopting  its  princi- 
ples, a  divorce  may  be  granted  for  ill-treatment  by  a  spouse  when 
of  such  a  character  as  to  create  a  reasonable  apprehension  of  danger 
to  the  physical  safety  of  the  party  seeking  divorce.  What  conduct 
on  the  part  of  the  offender  is  sufficient  to  create  a  reasonable  fear 
of  bodily  harm  to  the  other  cannot  be  easily  defined.  The  habits 
and  character  of  the  parties,  their  previous  training,  their  social 
position,  the  provocation  given  by  the  complaining  part}',  the  fre- 
quency of  ill-treatment,  and  like,  facts,  must  be  looked  to  in  deter- 
mining each  particular  case.3  In  suits  for  divorce  on  the  ground  of 
"  cruelty  "  and  "  outrageous  conduct "  the  jury  or  court  should  pass 
upon  the  effect  the  specific  charges  have  or  are  likely  to  have  upon 
the  plaintiff,  whether  or  not  it  be  insupportable;  and  to  sustain  a 
demurrer  to  a  wife's  petition  for  divorce,  alleging  on  the  part  of 
her  husband  towards  her  "a  studied  course  of  insults,"  "publicly 

band.  A  witness  at  the  trial  testified  that  a  few  days  before  the  separation  the 
wife  came  to  him  weeping  and  in  great  distress,  and  informed  him  of  trouble 
between  her  husband  and  herself,  but  he  was  not  permitted  by  the  court  to 
testify  as  to  what  she  then  said  in  regard  to  her  being  permitted  by  her  husband 
to  stay  at  his  house, or  her  leaving  under  compulsion;  nor  was  she  permitted  to 
state  what  she  said  in  that  regard  immediately  after  separation,  on  reaching 
her  mother's  home.  Held:  (1)  That  her  declarations  should  have  been  admitted. 
They  were  so  much  a  part  of  the  final  act  of  separation  and  explanatory  of  its 
cause  as  to  have  been  proper  for  the  jury  to  consider.  (2)  Similar  declarations 
made  at  so  late  a  period  after  separation  as  not  to  constitute  a  part  of  the  res 
gestce  would  not  be  admissible. 
1 1  Bishop  on  Mar.  &  Div.,  S  788. 

2  Raymond  v.  Raymond,  74  T.  414  (12  S.  W.  Rep.  90).     See  this  case  for  com- 
ments of  the  court  on  the  impropriety  of  admitting  evidence  of  the  religious 
opinions  of  the  wife. 

3  Huilker  v.  Huilker,  64  T.  1. 
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charging  her  with  taking  his  money,"  "  cursing  her "  and  calling 
her  "  a  strumpet  and  a  bitch,"  is  erroneous.1  A  single  act  of  vio- 
lence on  the  part  of  the  husband  may  be  sufficient  to  authorize  a 
decree.2 

The  ordinary  criterion  of  cruelty  is  an  apprehension  of  danger 
to  life,  limb  or  health ;  words  and  acts  which  affect  the  mental  feel- 
ings enter  into  the  definition  of  cruelty.3  In  absence  of  physical 
violence  by  the  husband,  in  order  to  entitle  the  wife  to  a  divorce 
she  must  show  cruel  treatment  such  as  will  produce  a  degree  of 
mental  distress  which  threatens  at  least  to  impair  her  health.4 

Accusations  against  the  wife  of  marital  infidelity  repeatedly  and 
publicly  made  by  the  husband,  if  groundless,  constitute  such  cruel 
treatment  as  renders  their  living  together  insupportable;  and  the 
wife  is  presumed  innocent  until  the  contrary  be  proved.5  In.  no 
other  case,  it  is  said,  have  mere  words  spoken  by  either  party  been 
held  sufficient  to  authorize  a  decree.6  Whether  the  filing  of  a  bill 
against  the  wife  on  the  ground  of  adultery  is,  if  unsustained,  a  suffi- 
cient ground  for  divorce  has  not  been  definitely  decided,7  but  it  is  said 
that  when  a  suit  for  divorce  by  a  wife  is  based  in  part  on  the  alleged 
cruel  and  outrageous  conduct  of  the  husband  in  filing  a  bill  for  divorce 
against  her  in  another  state  in  which  he  charged  her  with  unchas- 
tity,  and  on  the  trial  the  defendant  introduced  no  evidence  in  sup- 
port of  such  charges,  the  filing  of  the  bill  may  be  presumed  to  have 
been  maliciously  done,  especially  when  it  was  shown  that  in  con- 
versations with  third  parties  he  indulged  in  the  same  charge  against 
his  wife.8  The  mere  charge  of  adultery  on  the  part  of  the  husband 
made  by  the  wife,  though  the  charge  be  repeatedly  made  and  be 
false,  is  not  sufficient  ground  for  divorce  in  favor  of  the  husband.9 

iSpruill  v.  Spruill,  1  U.  C.  214,  citing  Taylor  v.  Taylor,  18  T.  578;  Sheffield  v. 
Sheffield,  3  T.  87;  Rogers  v.  Rogers,  6  T.  545;  Pinkard  v.  Pinkard,  14  T.  357;  Shar- 
man  v.  Sharman,  18  T.  525;  Wright  v.  Wright,  6  T.  18. 

2  Miller  v.  Miller,  72  T.  250  (12  S.  W.  Rep.  167);  Huilker  v.  Huilker,  64  T.  1.  But 
see  Adams  v.  Adams,  78  T.  191  (14  S.  W.  Rep.  452). 

SNogees  v.  Nogees,  7  T.  538;  Wright  v.  Wright,  6  T.  3;  Sheffield  v.  Sheffield,  3 
T.  79;  Schreck  v.  Schreck,  32  T.  578;  Wright  v.  Wright,  3  T.  168. 

4  Eastman  v.  Eastman,  75  T.  473  (12  S.  W.  Rep.  1107). 

5  Williams  v.  Williams,  67  T.  198  (2  S.  W.  Rep.  823);  Bahn  v.  Bahn,  62  T.  518; 
Jones  v.  Jones,  60  T.  451;  Pinkard  v.  Pinkard,  14  T.  356;  Wright  v.  Wright,  6T.  18. 

6  Scott  v.  Scott,  61  T.  119. 

7  Simons  v.  Simons,  13  T.  468. 

8  Jones  v.  Jones,  60  T.  451. 

9  McAlister  v.  McAlister,  71  T.  695  (10  S.  W.  Rep.  294).    That  a  wife  at  one 
time  expressed  fear  that  her  husband  would  poison  her  is  not  cause  for  divorce. 
The  fact  that,  after  the  act  alleged  as  grounds  for  divorce,  the  husband  seeking 
the  divorce  endeavored  to  induce  the  wife  to  live  with  him,  negatives  the  alle- 
gation necessary  to  authorize  a  judgment  for  divorce,  that  the  act  was  such  as 
to  render  their  living  together  insupportable.    Sapp  v.  Sapp,  71  T.  348  (9  S.  W. 
Rep.  258). 
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A  man  by  debauchery  may  become  so  physically  diseased  as  to 
Tender  his  living  with  the  wife  insupportable.1 

§  966.  The  pleadings. 

The  petition  must  allege  a  marriage  between  the  parties.  It  is 
not  sufficient  to  allege  that  they  cohabited  as  husband  and  wife  for 
a  series  of  years.  It  would  be  sufficient  to  allege  that  the  parties 
were  husband  and  wife  at  the  time  the  acts  complained  of  were 
committed.2 

The  acts  complained  of  must  be  set  forth  specifically  as  to  time, 
;place  and  material  circumstances.  The  facts  constituting  excess, 
cruel  treatment  or  outrage  must  be  stated ; 3  also  circumstances  at- 
tending an  abandonment,  showing  that  it  was  without  sufficient 
•cause.4  Where  the  husband  sued,  alleging  cruel  treatment,  in  that 
his  wife  charged  him  with  adultery  and  fornication,  the  petition 
was  held  insufficient  because  it  did  not  deny  the  charges.5 

The  facts  alleged  as  a  ground  of  divorce  need  not  be  denied 
under  oath;  but  a  denial  of  the  statements  relating  to  the  property 
of  the  parties,  and  upon  which  the  restraining  order  of  the  court  is 
to  be  grounded,  must  be  verified  by  affidavit.6 

§  967.  Adultery;  condonation;  connivance  and  collusion. 

In  any  suit  for  divorce  for  the  cause  of  adultery,  if  it  shall  be 
proved  that  the  complainant  has  been  guilty  of  the  like  crime,  or 
bas  admitted  the  defendant  into  conjugal  society  or  embraces  after 
he  or  she  knew  the  criminal  fact,  or  that  the  complainant  (if  the 
husband)  connived  at  his  wife's  prostitution,  or  exposed  her  to  lewd 
company,  whereby  she  became  ensnared  to  the  crime  aforesaid,  it 
shall  be  a  good  defense  and  a  perpetual  bar  against  said  suit;  or  if 
it  appears  that  the  adultery  complained  of  is  occasioned  by  collu- 
sion of  the  parties,  and  done  with  intention  to  procure  a  divorce, 
or  where  both  parties  shall  be  guilty  of  adultery,  then  no  divorce 
:  shall  be  decreed.7 

This  article  is  declaratory  of  the  law  as  it  existed  at  the  time  the 

1  Hanna  v.  Hanna,  3  Civ.  App.  51  (21  S.  W.  Rep.  720).     As  to  drunkenness  on 
the  part  of  the  husband,  see  Camp  v.  Camp,  18  T.  528;  Sharman  v.  Sharman,  18 

'T.  521.  As  to  charges  of  theft,  see  Lucas  v.  Lucas,  2  T.  112;  Nogees  v.  Nogees,  7 
T.  538.  The  murder  of  a  child  of  one  of  the  conjugal  partners  is  a  sufficient 
ground  for  divorce.  Wright  v.  Wright,  6  T.  3. 

2  Andrews  v.  Andrews,  75  T.  609  (12  S.  W.  Rep.  1124);  Wright  v.  Wright,  6  T. 
3:  Simons  v.  Simons,  13  T.  468. 

3  Wright  v.  Wright,  3  T.  168;  Nogees  v.  Nogees,  7  T.  538;  Wright  v.  Wright,  6 
•T.  3. 

*  Hare  v.  Hare,  10  T.  355. 
*Huckaby  v.  Huckaby,  35  T.  620. 
«  Wright  v.  Wright,  3  T.  168. 
"R.  S.  2981. 
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Revised  Statutes  were  adopted,  and  in  a  suit  for  divorce  on  the- 
ground  of  adultery  proof  of  adultery  committed  by  the  plaintiff, 
either  before  or  after  the  act  complained  of,  will  constitute  a  bar.1 
It  would  seem,  from  the  terms  of  the  statute,  that  the  admission  of 
the  offending  party  into  conjugal  society  and  embraces,  after  knowl- 
edge of  the  fact  of  adultery,  is  an  unconditional  condonation  of 
the  offense ;  in  respect  to  acts  of  ill-treatment,  reconciliation  is  a 
condonation  only  when  there  is  no  further  ill-treatment.2 

"Where  the  wife  abandons  the  husband  without  cause  she  cannot 
procure  a  divorce  on  account  of  adultery  committed  by  him  after 
the  abandonment.3 

§  968.  Condonation  of  acts  of  ill-treatment. 

Condonation  is  a  bar  to  a  divorce  for  precedent  acts  of  cruelty,, 
only  where  there  is  no  further  ill-treatment,  and  when  the  offend- 
ing party  discharges  his  duty  according  to  the  marriage  obliga- 
tions, or  when  the  injured  party  is  treated  with  that  kindness  and 
affection  due  to  the  conjugal  relation.  If  there  be  fresh  cruelty  or 
outrage,  the  former  acts  will  be  revived,  and  the  impediment  raised 
by  the  reconciliation  be  removed.  Condonation  is  held  to  be  less, 
stringent  on  the  wife  than  on  the  husband,  as  she  is  to  a  certain 
extent  under  the  control  of  her  husband.4 

The  question  of  condonation  is  a  fact  which  should  be  simply 
submitted  to  the  jury,  and  it  is  improper  to  cite  in  the  charge  a; 
case  or  cases  illustrating  the  defense.5 

§  969.  Kecrimination. 

Recrimination  is  a  valid  defense  when  the  recriminatory  fact  is- 
of  like  character  with  the  act  of  the  defendant  for  which  the  divorce 
is  sought,  or  when  the  difference  between  the  offense  of  the  plaint- 

1  Haines  v.  Haines,  62  T.  216.    In  this  case  the  adultery  of  the  defendant  (the: 
wife)  was  clearly  proved,  and  that  plaintiff  left  her  immediately  upon  discov- 
ering the  fact;  but  it  appearing  that  about  two  years  after  separating  from  her 
he  also  committed  adultery,  and  lived  in  cohabitation  with  another  woman,  a 
divorce  was  properly  refused. 

2  See  Wright  v.  Wright,  6  T.  3:  Nogees  v.  Nogees,  7  T.  538. 

3  Johnson  v.  Johnson,  23  S.  W.  Rep.  1022.     See  Trevino  v.  Trevino,  54  T.  261, 
for  evidence  improperly  admitted  as  to  the  fact  of  adultery  —  consisting  of  in- 
ferences and  conclusions  of  the  witnesses  from  what  they  heard  or  were  told,, 
and  statements  of  the  plaintiff  in  a  letter  to  a  kinsman.     The  provision  of  the 
statute  is  that  the  husband  may  have  a  divorce  where  the  wife  shall  hare  been 
taken  in  adultery. '  The  meaning  of  the  statute  seems  never  to  have  been  con- 
sidered in  any  case,  though  it  would  seem  that  she  need  not  be  taken  in  adul- 
tery, but  that  the  fact  may  be  proved  by  circumstances.    See  Trevino  v.  Tre- 
vino, supra;  Haines  v.  Haines,  62  T.  216. 

4  Wright  v.  Wright,  6  T.  3;  Nogees  v.  Nogees,  7  T.  538;  Jones  v.  Jones,  60  T. 
451. 

fiHanna  v.  Hanna,  3  Civ.  App.  51  (21  S.  W.  Rep.  720), 
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iff  and  that  of  the  defendant  is  merely  slight  in  degree  of  guilt. 
But  the  plaintiff  is  not  required  to  be  entirely  without  fault,  in  order 
to  obtain  a  divorce;  some  allowance  is  made  for  human  frailty.1 
This  defense  may  be  relied  upon  when  the  divorce  is  sought  on 
other  grounds  than  adultery.  This  is  clearly  so  when  the  recrim- 
inatory fact  is  of  like  character  as  the  act  of  the  defendant;  and' 
more  especially  when  the  act  or  conduct  upon  which  plaintiff's  ac- 
tion is  founded  is  induced  or  occasioned  by  the  act  or  conduct  of 
plaintiff,  and  was  in  retaliation  of  it,  unless  the  matter  complained 
of  was  so  grossly  in  excess  of  the  provocation  that  it  ordinarily 
cannot  be  said  to  have  been  occasioned  by  it.2  Divorces  are  not 
granted  for  the  mere  reason  that  the  parties  cannot  live  together 
without  quarreling  and  fighting.  The  cruelty  must  not  approach 
to  mutuality,  nor  be  exercised  sometimes  by  the  one  and  sometimes 
by  the  other,  though  differing  somewhat  in  degree.3 

§970.  Proof  of  marriage. 

A  valid,  subsisting  marriage  must  be  proved,4  independently  of 
the  admissions  in  the  answer.5  The  fact  of  marriage  between  the 
parties  must  be  submitted  to  the  jury  and  found  by  them  in  their 
verdict.6  Proof  of  general  reputation,  cohabitation  of  the  parties 
and  general  reception  as  husband  and  wife  is  admissible.7 

1  Jones  v.  Jones,  60  T.  451;  Hale  v.  Hale,  47  T.  336;  Reck  v.  Beck,  63  T.  34. 

2  Hale  v.  Hale,  47  T.  336;  Trigg  v.  Trigg,  18  S.  W.  Rep.  313. 

3  Beck  v.  Beck,  63  T.  34.     This  suit  was  brought  by  the  wife  on  the  ground  of 
cruel  treatment.     The  evidence  showed  that  both  she  and  her  husband  had  fre- 
quent altercations,  and  that,  at  least  on  one  occasion,  she  gained  the  ascendency 
and  beat  him  and  bruised  him  severely.     In  such  case  there  is  such  recrimina- 
tion on  her  part  as  would  prevent  her  obtaining  a  divorce. 

In  a  suit  for  divorce,  where  defendant  filed  a  plea  of  recrimination,  the  court 
selected  certain  allegations  made  by  each  party,  and  submitted  them  to  the  jury 
as  the  material  allegations  whose  truth  or  falsity  were  to  be  determined.  It' 
was  contended  that  each  allegation  should  have  been  submitted  separately. 
Verdict  for  plaintiff.  Held,  that  defendant  had  no  cause  of  complaint.  Trigg: 
v.  Trigg,  18  S.  W.  Rep.  313. 

4  Wright  v.  Wright,  6  T.  3;  Simons  v.  Simons,  13  T.  468. 

5  Simons  v.  Simons,  13  T.  468. 

6  Stafford  v.  Stafford,  41  T.  112. 

7  Wright  v.  Wright,  6  T.  3;  Tarpley  v.  Poage,  2  T.  139.    The  policy  of  regulat- 
ing the  social  status  of  marriage  by  a  prescribed  and  uniform  method  has  been 
steadily  adhered  to  in  this  state,  and  it  seems  that  what  is  known  as  a  "  com- 
mon-law marriage  "  is  not  valid  here.    Legislation  on  the  subject  preceded  the 
introduction  of  the  common  law,  which  was  first  introduced  by  act  of  the  con- 
gress of  the  republic  in  1840,  and  then  only  in  a  modified  form,  to  wit,  as  the  rule 
of  decision,  and  in  so  far  only  as  it  was  not  inconsistent  with  the  acts  of  th?  con- 
gress of  the  republic.    W.  U.  Tel.  Co.  v.  Procter,  6  Civ.  App.  300  (25  S.  W.  Rep. 
811). 

The  above  ruling  was  made  by  a  court  of  the  first  district,  in  an  opinion  de- 
livered February  7,  1894.  In  an  opinion  delivered  March  8,  1894,  by  the  court  of 
the  first  district,  the  validity  of  common-law  marriages  is  sustained.  Such 
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§  971.  Pull  proof  required. 

In  all  suits  and  proceedings  for  divorce  from  the  bonds  of  matri- 
mony the  defendant  is  not  required  to  answer  upon  oath,  nor  shall 
the  petition  be  taken  as  confessed  for  want  of  an  answer,  but  the 
decree  of  the  court  must  be  rendered  upon  full  and  satisfactory  evi- 
dence, independent  of  the  confession  or  admission  of  either  party, 
and  upon  the  verdict  of  a  jury,  if  a  jury  shall  have  been  demanded 
by  either  party,  and  if  not,  upon  the  judgment  of  the  court  affirm- 
ing the  material  facts  alleged  in  the  petition.1 

The  rule  as  to  the  inviolability  of  the  verdict  of  a  jury  does  not 
apply  in  divorce  cases.  The  mind  of  the  judge  must  be  satisfied, 
not  only  of  the  sufficiency  of  the  causes  alleged,  but  of  the  truth 
and  sufficiency  of  the  evidence  by  which  they  are  established,  inde- 
pendently of  the  verdict.2  The  court  may,  notwithstanding  a  ver- 
dict for  the  plaintiff,  render  a  judgment  in  favor  of  the  defendant,3 
but  the  discretion  of  the  judge  is  subject  to  revision  on  appeal.4 
The  proof  must  fully  sustain  the  allegations,  and  these  must  clearly 
and  explicitly  state  the  grounds  on  which  the  divorce  is  sought.5 
It  is  the  duty  of  the  court  to  watch  the  proceedings  with  the  strict- 
est scrutiny,6  and  not  consider  any  improper  evidence,  whether  ob- 
jected to  or  not.7  The  court  proceeds  upon  its  own  judgment,  after 
the  jury  have,  by  their  verdict,  affirmed  the  truth  of  the  material 
allegations.8 

If  the  proof  fails,  the  proper  practice  seems  to  be  to  dismiss  with- 

rnarriages  are  held  good,  unless  the  statute  contains  express  words  of  nullity. 
The  rule  is  thus  stated:  "Marriage  is  constituted  by  the  agreement  of  two  par- 
ties, competent  to  marry,  to  become  husband  and  wife  in  presenti,  or  an  agree- 
ment to  assume  that  relation  at  a  future  date,  followed  by  the  actual  assump- 
tion of  the  status;  and  the  concurrence  of  such  facts  constitutes  a  valid  marriage, 
unless  the  law  of  the  place  requires  the  observance  of  some  additional  form  or 
ceremony,  and  makes  void  all  attempted  marriages  not  celebrated  in  accordance 
therewith."  Cumby  v.  Henderson,  6  Civ.  App.  519  (25  S.  W.  Rep.  673).  See,  also, 
Andrews  v.  Andrews,  75  T.  609  (12  S.  W.  Rep.  1124). 

1  R.  S.  2979. 

2  Paulson  v.  Paulson,  21  S.  W.  Rep.  778. 

3  Moore  v.  Moore,  22  T.  237;  Hay  good  v.  Haygood,  25  T.  576. 

4  Jernigan  v.  Jernigan,  37  T.  420;  Haygood  v.  Haygood,  25  T.  176;  Rice  v.  Rice, 
31  T.  174. 

5  Wright  v.  Wright,  3  T.  168. 

6  Moore  v.  Moore,  22  T.  237;  Simons  v.  Simons,  13  T.  468. 

7  Trevino  v.  Trevino,  54  T.  261. 

8 Moore  v.  Moore,  22  T.  237;  Byrne  v.  Byrne,  3  T.  336;  Rice  v.  Rice,  31  T.  174. 
The  statute  excludes  proof  of  every  statement  or  declaration  made  by  a  defend- 
ant to  a  divorce  suit  tending  to  prove  any  of  the  grounds  for  divorce  alleged  in 
the  petition  by  the  plaintiff.  Hanna  v.  Hanna,  3  Civ.  App.  51  (21  S.  W.  Rep.  720). 
The  record  showing  a  conviction  of  the  husband,  on  his  plea  of  guilty,  to  a 
charge  of  having  assaulted  the  wife,  cannot  be  used  in  evidence  in  a  divorce 
suit  by  the  wife  against  the  husband.  Endick  v.  Endick,  61  T.  559. 

As  to  competency  of  the  parties  as  witnesses,  see  §  478,  ante. 
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out  prejudice ; !  but  if  the  plaintiff  believes  that  the  case  can  be 
strengthened  by  additional  testimony,  it  is  proper  to  move  for  a 
new  trial.2 

§972.  Rules  of  practice;  vacating  decree. 

The  rules  governing  suits  generally  apply  to  suits  for  divorce.3 
The  wife  may  sue  or  defend  in  her  own  name.  The  trial  is  by 
jury.4  The  truth  of  the  allegations  of  the  petition  is  a  question  of 
fact  for  the  jury,  but  whether  the  facts  alleged  and  proved  are  suffi- 
cient to  authorize  a  decree  is  a  question  of  law  for  the  court.5 

Defendant  is  not  precluded  from  defending  by  failure  to  answer, 
and  has  the  same  right  to  rely  upon  the  observance  of  the  rules  and 
statutes  governing  proceedings  in  courts  that  other  litigants  have. 
Where  an  ex parte  trial  was  had  in  a  divorce  suit  not  called  in  its 
order  on  the  docket,  the  defendant  having  been  served  with  citation 
out  of  the  state,  and  appearing  on  the  day  of  the  trial  and  asking 
that  the  judgment  be  set  aside,  and  further  asking  a  continuance, 
showing  a  meritorious  defense,  it  was  held  that  a  new  trial  should 
have  been  granted.6  A  judgment  of  divorce  recited  that  defendant 
made  default,  and  that  the  petition  was  taken  for  confessed,  but  it 
appearing  from  further  recitals  that  the  divorce  was  granted  upon 
full  proof  of  the  grounds  alleged  in  the  petition,  the  judgment  was 
held  sufficient.7 

The  decree  may  be  vacated  on  the  ground  of  fraud.8 

§  973.  Property  rights. 

On  and  after  the  day  on  which  the  action  for  divorce  is  brought, 
it  is  unlawful  for  the  husband  to  contract  any  debts  on  account  of 
the  community,  or  to  dispose  of  the  lands  belonging  to  the  same ; 
and  any  alienation  made  by  him  after  that  time  will  be  null  and 
void,  if  it  be  proved  to  the  satisfaction  of  the  court  that  such  aliena- 
tion was  made  with  a  fraudulent  view  of  injuring  the  rights  of  the 
wife.  At  any  time  during  the  suit  the  wife  may,  for  the  preserva- 
tion of  her  rights,  require  an  inventory  and  an  appraisement  to  be 
made  of  both  the  real  and  personal  estate  which  are  in  the  posses- 
sion of  the  husband,  and  an  injunction  restraining  him  from  dispos- 

'  Moore  v.  Moore,  22  T.  237. 

2  Haygood  v.  Haygood,  25  T.  576. 

*  Hare  v.  Hare,  10  T.  355. 

*  R.  S.  2979. 

-'Wright  v.  Wright,  3  T.  168;  Byrne  v.  Byrne,  id.  336;  Rice  v.  Rice,  31  T.  174 

*Bostwick  v.  Bostwick,  73  T.  182  (11  S.  W.  Rep.  178). 

'  Young  v.  Young,  23  S.  W.  Rep.  83.  A  new  trial  will  not  be  granted  to  plaint- 
iff on  the  ground  of  newly-discovered  evidence,  where  such  evidence  relates  to 
a  ground  of  divorce  not  alleged  in  the  petition.  Pinkard  v.  Pinkard,  14  T.  356. 

8  McMurray  v.  McMurray,  67  T.  665  (4  S.  W.  Rep.  357),  and  78  T.  584  (14  S.  W. 
JRep.  895).  See  §  687,  ante,  and  note. 
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ing  of  any  part  thereof  in  any  manner.  Pending  any  suit  for  a 
divorce  the  court  or  the  judge  thereof  may  make  such  temporary 
orders  respecting  the  property  and  parties  as  shall  be  deemed  nec- 
essary and  equitable.1 

In  a  suit  by  the  wife,  she  may  sue  out  a  writ  of  sequestration  to 
protect  her  property  rights.2  She  is  also  entitled  to  an  injunction 
to  restrain  the  husband  from  selling  or  incumbering  the  community.3' 

The  statute  is  applicable  in  a  case  in  which  divorce  proceedings 
are  pending  in  which  the  right  to  the  property  owned  by  the  hus- 
band and  wife  is  not  put  in  issue.  It  was  not  intended  to  take  such 
property  out  of  the  general  rule  which  makes  the  right  of  a  pur- 
chaser pendente  lite  to  depend  on  the  result  of  litigation  in  which 
the  right  to  the  property  sold  was  in  controversy.  A  deed  by  the 
husband  for  community  property  executed  while  divorce  proceed- 
ings were  pending,  and  for  land  adjudged  to  the  wife  in  the  final 
decree,  is  void  as  against  the  wife.4  The  burden  is  on  the  wife  to- 
prove  a  fraudulent  intent,5  and  in  a  suit  by  a  divorced  wife  to  es- 
tablish claim  to  a  community  interest  in  a  tract  of  land  sold  by  the- 
husband  pending  the  divorce  suit,  it  was  a  defense  if  the  wife  had 
in  fact  received  one-half  of  the  community  property.  It  was  proper 
so  to  instruct  the  jury  when  the  issue  was  made  by  the  pleadings 
and  evidence.6 

The  inventory  taken  in  the  suit  is  not  conclusive  against  the  wife.1 

§974.  Division  of  property . 

The  court  pronouncing  a  decree  of  divorce  from  the  bonds  of 
matrimony  is  required  to  decree  and  order  a  division  of  the  es- 
tate of  the  parties  in  such  a  way  as  to  the  court  shall  seem  just 
and  right,  having  due  regard  to  the  rights  of  each  party  and  the 
children,  if  any;  but  neither  party  is  required  to  divest  himself  or 
herself  of  the  title  to  real  estate.8 

The  statute  vests  in  the  district  court  a  discretion,  subject  to  re- 
vision on  appeal  in  case  of  injustice  or  oppression.9  The  court  can- 
not divest  the  title  of  either  party  to  real  estate.10  The  separate 
property  should  be  restored  to  each  party  respectively,  and  the 
community  divided  as  may  seem  just  and  right,  having  reference 

1 R.  S.  2983-2985. 

2  R.  S.  4864. 

3  Wright  v.  Wright,  3  T.  168;  Moore  v.  Moore,  73  T.  382  (11  S.  W.  Rep.  896); 
R.  S.  2989. 

4  Berg  v.  Ingalls,  79  T.  522  (15  S.  W.  Rep.  579). 
5Hagerty  v.  Harwell,  16  T.  663. 

s  Moore  v.  Moore,  73  T.  382  (11  S.  W.  Rep.  396);  Hagerty  v.  Harwell,  16  T.  663. 

7  Wright  v.  Wright,  7  T.  526. 

8  R.  S.  2980. 

9  Simons  v.  Simons,  23  T.  344;  Fitts  v.  Fitts,  14  T.  443. 

10  Tiernan  v.  Tiernan,  34  T.  522;  Craig  v.  Craig,  31  T.  203. 
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to  the  condition  of  the  parties  and  the  support  and  education  of 
the  children.1 

The  homestead  is  subject  to  division.2  If  it  should  be  found 
proper  to  adjudge  to  plaintiff  the  whole  of  certain  lots  belonging 
to  the  community  in  satisfaction  of  her  interest  in  the  entire  es- 
tate, such  a  decree  would  not  be  forbidden  by  the  provision  of  the 
statute  that  neither  party  shall  be  compelled  "  to  divest  himself  or 
herself  of  the  title  to  real  estate."  3 

The  rule  now  established  is  that  a  decree  of  divorce  which  does 
not  purport  to  make  a  partition  between  the  husband  and  wife,  or 
to  settle  their  rights  to  property  claimed  by  either,  does  not  pre- 
clude a  suit  by  either  party  for  such  partition  or  to  establish  such 
right.4 

8975.  Alimony  and  maintenance. 

If  the  wife,  whether  complainant  or  defendant,  has  not  a  suffi- 
cient income  for  her  maintenance  during  the  pendency  of  the  suit 
for  a  divorce,  the  judge  may,  either  in  term  time  or  in  vacation, 
after  due  notice,  allow  her  a  sum  for  her  support  in  proportion  to 
the  means  of  the  husband,  until  a  final  decree  shall  be  made  in  the 
case.5 

Where  the  wife  is  the  plaintiff,  if  her  suit  fails,  the  order  for  pay- 
ment of  alimony  will  not  be  enforced.6  The  same  consequence  fol- 
lows the  annulment  of  the  decree  of  divorce.7 

Applications  for  alimony  should  be  sustained  by  the  oath  of  the 
applicant,  so  that  the  court  may  act  advisedly  as  to  the  amount 
which  the  husband  should  contribute.8  Alimony  will  not  be  al- 
lowed if  the  wife  has  an  adequate  income.9  An  injunction  will  be 
granted  to  restrain  the  husband  from  disposing  of  his  property  so 
as  to  avoid  payment  of  alimony.10  Pending  a  suit  for  divorce,  the 

wife,  when  asserting  her  claim  for  alimony,  is,  within  the  meaning 

* 

i  Fitts  v.  Fitts,  14  T.  443;  Trimble  v.  Trimble,  15  T.  18;  Byrne  v.  Byrne,  3  T. 
336.  It  seems  that  all  the  property,  both  separate  and  community,  may  be 
placed  in  the  hands  of  a  trustee,  for  the  support  and  education  of  the  minor 
children.  Rice  v.  Rice,  21  T.  58;  Fitts  v.  Fitts,  14  T.  443.  As  to  right  of  wife 
to  use  of  homestead,  see  Tiernan  v.  Tiernan,  34  T.  532. 

2Trigg  v.  Trigg,  18  S.  W.  Rep.  313. 

3  Young  T.  Young,  23  S.  W.  Rep.  83. 

4  Gray  v.  Thomas,  83  T.  246  (18  S.  W.  Rep.  721);  Whetstone  v.  Coffey,  48  T.  269. 
The  contrary  doctrine,  announced  in  Hardin  v.  Hardin,  38  T.  616,  is  repudiated. 

*  R.  S.  2986. 

«O'Haley  v.  O'Haley,  31  T.  502. 

7  Wright  v.  Wright,  6  T.  29. 

8  Wright  v.  Wright,  3  T.  168. 

9  Wright  v.  Wright,  6  T.  29.    Where  the  husband  is  plaintiff,  the  court  may 
refuse  to  hear  the  cause  until  the  alimony  is  paid. 

10  Wiley  v.  Wiley,  33  T.  358. 
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of  the  statutes  prohibiting  fraudulent  conveyances,  to  be  deemed  a 
creditor.1 

§  976.  Parties  may  marry  again. 

Either  party  may,  after  the  dissolution  of  the  marriage,  marry 
again.2 

§  977.  Change  of  name. 

The  court  may,  in  its  discretion,  on  the  final  disposition  of  a  suit 
for  divorce,  enter  a  decree  changing  the  name  of  either  party  to  the- 
suit,  if  such  change  of  name  is  specially  prayed  for  in  the  pleadings 
of  such  party.3 

§978.  Custody  of  children;  legitimacy. 

The  courts  have  power,  in  all  cases  of  separation  between  man 
and  wife,  to  give  the  custody  and  education  of  the  children  to  either 
father  or  mother,  as  to  the  court  may  seem  right  and  proper,  hav- 
ing regard  to  the  prudence  and  ability  of  the  parents,  and  the  age 
and  sex  of  the  child  or  children,  to  be  determined  and  decided  on 
the  petition  of  either  party ;  and  in  the  meantime  to  issue  any  in- 
junction or  make  any  order  that  the  safety  and  well-being  of  any 
such  children  may  require.4  The  legitimacy  of  the  children  is  not 
affected  by  a  divorce  from  the  bonds  of  matrimony.5 

The  custody  of  the  minor  children  in  divorce  cases  is  a  question 
of  the  welfare  of  the  children  rather  than  of  deference  to  the  affec- 
tions or  feelings  of  the  parents.6  The  children  may  be  placed  in  the 
care  of  a  third  party,  if  their  interest  requires  it.7 

1  Lott  v.  Kaiser,  61  T.  665.  Where  suit  was  brought  in  the  district  court  by  a 
wife  in  her  own  name  against  her  husband,  who  had  abandoned  her,  to  compel 
him  to  support  her,  it  was  held:  (1)  That  if  the  wife  was  suing  for  a  divorce  her 
remedy  would  be  complete.  (2)  That  if  she  owned  real  property  and  the  hus- 
band were  appropriating  its  revenues,  she  would  have  a  somewhat  restricted 
remedy,  but  not  yi  the  district  court.  (The  remedy  would  be  in  the  county 
court,  under  article  2972,  Revised  Statutes.)  (2)  That  she  had  no  remedy  when 
she  sued  without  asking  for  a  divorce.  Trevino  v.  Trevino,  63  T.  650. 

Qucere:  When  a  divorce  is  granted  on  the  cross  bill  of  the  husband  for  the 
adultery  of  the  wife,  whether  she  can,  on  final  trial,  have  a  judgment  for  un- 
paid alimony  awarded  pending  the  trial  Withee  v.  Withee,  50  T.  327. 

2R.S.  2932. 

»R.  S.  380. 

<R.  S.  2987. 

6R.  S.  2982. 

6  Haymond  v.  Haymond,  74  T.  414  (12  S.  W.  Rep.  90). 

'Rice  v.  Rice,  21  T.  58.    See  Trimble  v.  Trimble,  15  T.  18. 
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g  979.  When  appointed. 

A  receiver  m&y  be  appointed  by  any  judge  of  a  court  of  compe- 
tent jurisdiction  in  this  state  in  the  following  cases: x 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any  property  or  fund  to  his 
claim,  or  between  partners  or  others  jointly  owning  or  interested 
in  any  property  or  fund,  on  the  application  of  the  plaintiff  or  any 
party  whose  right  to  or  interest  in  the  property  or  fund  or  the  pro- 
ceeds thereof  is  probable,  and  where  it  is  shown  that  the  property 
or  fund  is  in  danger  of  being  lost,  removed  or  materially  injured.2 

!R.  S.  1465;  Acts  1887,  p.  119.  The  amendatory  act  of  1889,  for  the  appoint- 
ment of  receivers,  etc.,  is  not  subject  to  the  objection  that  it  embraces  more 
than  one  subject.  Dillingham  v.  Putnam.  14  S.  W.  Rep.  303.  The  statute  can- 
not be  construed  as  applying  to  every  case  in  which  a  creditor  seeks  to  secure 
the  satisfaction  of  a  debt,  and  in  which  there  is  danger  that  the  funds  or  prop- 
erty belonging  to  the  debtor  will  be  lost  or  destroyed.  Carter  v.  Hightower, 
79  T.  135  (15  S.  W.  Rep.  223). 

2  In  a  suit  between  devisees  under  the  will  against  parties  claiming  under  a 
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2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mort- 
gage and  sale  of  the  mortgaged  property,  when  it  appears  that  the 
mortgaged  property  is  in  danger  of  being  lost,  removed  or  materi- 
-alty  injured,  or  that  the  condition  of  the  mortgage  has  not  been 
performed,  and  the  property  is  probably  insufficient  to  discharge 
•the  mortgage  dsbt.1 

3.  In  cases  where  a  corporation  has  been  dissolved,  or  is  insolv- 
ent, or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights.'-* 

4.  In  all  other  cases  where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  the  court  of  equity. 

Provision  is  also  made  for  the  appointment  of  a  receiver  of  the 
revenues  of  a  city  or  town  which  fails  to  effect  a  compromise  of  its 
debts,  or  pending  the  negotiation  of  a  compromise.3  Where  the 
estate  of  a  minor,  person  of  unsound  mind  or  of  an  habitual  drunk- 
ard is  without  a  guardian,  and  is  liable  to  be  injured  or  wasted,  the 
•county  judge  may,  upon  application  or  without  application,  either 
in  term  time  or  in  vacation,  appoint  some  suitable  person  to  take 
-charge  of  such  estate,  as  receiver,  until  a  guardian  can  be  regularly 
appointed.4 

It  seems  that  limitation  of  two  years  would  not  conclude  the 
right  to  have  a  receiver  appointed  if  the  facts  otherwise  require 
such  control  of  property  in  litigation.  The  refusal  by  the  trial 

sheriff's  sale  of  it  under  a  judgment  against  one  of  two  executors,  it  was  not  the 
duty  of  the  court  to  appoint  a  receiver,  or  to  call  in  the  executor  to  protect  the 
estate  in  the  litigation.  Bennett  v.  Kiber,  76  T.  385  (13  S.  W.  Rep.  220).  A  cred- 
itor having  no  lien  upon  the  credits  sought  to  be  reached  cannot,  through  the 
equitable  proceedings  of  an  injunction  and  a  receivership,  subject  choses  in  ac- 
tion to  the  payment  of  his  debt.  Carter  v.  Hightower,  79  T.  135  (15  S.  W.  Rep. 
•223). 

1  A  mortgagee  of  personal  property  to  secure  a  debt  above  the  jurisdiction  of 
ithe  county  court  has  the  right  to  maintain  an  action  in  the  district  court  to 
protect  his  interest,  as  against  attachment  creditors  prosecuting  suits  in  the 
•county  court  and  levying  upon  the  mortgaged  goods.     It  was  proper  in  the  dis- 
trict court  to  appoint  a  receiver  to  administer  the  goods  subject  to  the  orders 
-of  the  court  and  the  respective  liens  to  be  adjusted  in  the  suit.    Crow  v.  Red 
River  Co.  Bank,  52  T.  362. 

2  Nothing  contained  in  the  act  of  July  9,  1879;  the  act  of  1887,  page  120,  sec- 
tion 3;  the  act  of  1885,  page  66,  section  4;  or  Revised  Statutes,  article  606,  relat- 
ing to  the  appointment  of  receivers,  is  in  violation  of  the  rights  of  any  person  or 
•corporation.    E.  L.  &  R.  R.  Ry.  Co.  v.  State,  75  T.  434  (12  S.  W.  Rep.  690). 

A  person  who,  for  moneys  advanced  to  a  corporation,  has  received  as  a  pledge 
•school  warrants  held  by  such  corporation,  cannot  be  divested  of  his  possession 
and  right  to  enforce  his  rights  under  the  contract  of  pledging,  by  an  order  of 
oourt,  at  the  instance  of  creditors,  appointing  a  receiver  and  directing  the 
holder  of  said  warrants  to  deliver  possession  of  such  warrants  to  the  receiver. 
National  Exchange  Bank  v.  Benbrook  School  Furnishing  Co.,  27  S.  W.  Rep.  297. 

SR.  S.  480. 

<R.  S.2595. 
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court  to  appoint  a  receiver  would  not  affect  the  power  on  final 
trial  to  make  such  appointment  when  called  for  by  the  facts.1 

No  case  can  arise  in  which  a  court  will  have  power  to  appoint  a 
receiver  unless  there  be  property  of  which  the  court  may  take  pos- 
session through  its  receiver.  And  where  the  property  to  be  ad- 
ministered is  immovable,  the  power  to  authorize  the  receiver  to  take 
it  into  possession  necessarily  is  local  in  character.  The  power  is 
based  on  the  fact  of  real  litigation  between  the  parties,  in  which  it 
becomes  necessary,  in  the  opinion  of  the  court,  to  take  possession  of 
property  to  which  the  controversy  in  some  manner  relates,  in  order 
to  preserve  it,  or  if  necessary  to  administer  it  for  the  benefit  of  'all 
persons  interested.  If  the  parties  have  no  real  controversy,  and 
desiring  no  lawful  relief  institute  suit  and  have  a  receiver  appointed, 
such  receiver  must  be  treated  as  the  agent  of  the  parties.2 

§  980.  Application  for  receiver,  by  whom  made. 

A  receiver  will  not  be  appointed  of  a  joint-stock  company,  or  in- 
corporated company,  or  of  any  copartnership  or  private  person,  on 
the  application  of  either.  But  any  stockholder  of  a  joint-stock  or 
incorporated  company  may  have  an  action  against  the  company, 
and  may  have  a  receiver  appointed  as  in  ordinary  cases.  A  mem- 
ber of  a  copartnership  may  have  a  receiver  appointed  whenever  a 
•cause  of  action  arises  between  the  copartners.3 

Although  not  a  creditor  of  a  corporation  dissolved,  the  state  in 
the  interest  of  the  public  may  apply  for  the  appointment  of  a  re- 
ceiver of  the  defunct  corporation;  and  an  appointment  of  such 
receiver  was  promptly  made  on  application  of  the  state  upon  a 
judgment  of  forfeiture  entered  against  a  railway  corporation.4 

1  Becker  v.  Railway  Co.,  80  T.  475  (15  S.  W.  Rep.  1094). 

2  Tex.  &  Pac.  Ry.  Co.  v.  Gay,  86  T.  571  (26  S.  W.  Rep.  599). 

The  statute  does  not  empower  a  stockholder  or  lien  creditor  of  an  insolvent 
corporation  which  is  still  a  going  concern  to  have  a  receiver  appointed  to  take 
charge  of  the  entire  assets  and  convert  them  into  money  for  general  distribu- 
tion, on  the  sole  ground  of  insolvency.  The  application  of  a  few  persons  own- 
ing comparatively  small  interests  in  an  insolvent  but  going  corporation  is  not 
sufficient  to  induce  a  court  of  equity  to  appoint  a  receiver  therefor,  and  subject 
its  property  to  speedy  sale  in  a  time  of  great  financial  stringency.  Espuela  L. 
&  C.  Co.  v.  Bindle,  5  Civ.  App.  18  (23  S.  W.  Rep.  819). 

It  is  not  necessary  to  the  appointment  of  a  receiver  for  a  corporation  that  the 
claim  of  the  petitioning  creditor  should  have  become  a  judgment  or  be  in  the 
form  of  an  express  lien.  The  court  may  appoint  a  receiver  of  a  corporation  on 
the  application  of  a  creditor  on  the  allegation  that  the  corporation  is  insolvent; 
but  a  denial  under  oath  of  the  fact  of  insolvency  or  indebtedness  would  render 
the  appointment  of  a  receiver  without  further  inquiry  erroneous.  San  Antonio 
O.  S.  R.  Co.  v.  Davis,  30  S.  W.  Rep.  693. 

a  R.  S.  1492. 

<  Tex.  Trunk  Ry.  Co.  v.  State,  83  T.  1  (18  S.  W.  Rep.  199);  East  L.  &  R  R.  Ry. 
Co.  v.  State,  75  T.  434  (12  S.  W.  Rep.  690). 
61 
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"Where  a  railway  company  chartered  by  another  state  extends  its 
line  into  Texas,  the  courts  may,  by  injunction,  prohibit  it  from  carry- 
ing on  business  in  violation  of  the  laws  of  the  state,  and  may  place 
its  property,  situate  in  Texas,  in  the  hands  of  a  receiver  to  adjust 
the  claims  of  creditors.1 

§  981.  Jurisdiction  to  appoint  a  receiver. 

When  a  person  resides  in  this  state  and  a  receiver  is  applied  forr 
or  if  the  property  sought  to  be  placed  in  the  hands  of  a  receiver  is 
situated  within  the  limits  of  this  state,  no  court  other  than  one 
within  the  limits  of  this  state  has  the  power  to  appoint  a  receiver.4 
If  the  property  belongs  to  a  corporation,  and  lies  either  wholly  or 
partly  within  this  state,  the  action  to  have  a  receiver  appointed 
must  be  brought  in  this  state,  in  the  county  in  which  the  principal 
office  of  the  corporation  is  located.3  It  was  not  the  intention  of 
the  legislature  to  limit  the  exercise  of  the  power  to  appoint  a  re- 
ceiver for  a  corporation  to  those  courts  exercising  jurisdiction  over 
the  territory  in  which  the  principal  office  of  the  corporation  was 
located,  and  a  receiver  appointed  in  a  suit  properly  brought  in 
a  county  other  than  that  in  which  a  railroad  company  has  its  prin- 
cipal office  will  hold  the  property  as  against  a  receiver  subsequently 
appointed  in  the  county  in  which  the  principal  office  is  located.4 

Upon  application  for  appointment  of  a  receiver,  the  district  judge- 
in  vacation  continued  a  trustee  in  control  of  the  property  in  litiga 
tion,  prescribing  bond,  inventory,  reports,  etc.,  substantially  as  if 
a  receiver  had  been  appointed  expressly.     This  was  but  an  irregu- 
larity, and  the  appointment  was  substantially  a  receivership.5 

1  East  L.  &  R.  R.  Ry.  Co.  v.  State,  75  T.  434  (12  S.  W.  Rep.  690).    A  railway  com- 
pany first  filed  its  bill  alleging  its  inability  to  pay  its  debts  and  to  operate  its 
road,  and  prayed  that  it  might  be  sold  and  its  proceeds  distributed,  etc.     By  the 
court:  "Upon  the  propriety  of  such  suit  we  are  not  called  upon  to  pass.     But 
we  are  unwilling  to  leave  the  subject  without  remark,  le^t  it  should  be  inferred 
that  the  appointment  of  the  receiver  of  the  corporation  upon  its  own  petition 
merits  the  approval  of  the  court.     The  facts  authorizing  it,  the  directors  or 
trustees  for  the  stockholders  and  creditors  would  be  the  proper  parties  to  insti- 
tute the  suit.     But  if  such  appointment  of  a  receiver  was  erroneous,  yet  the 
proceedings  of  the  court  consequent  upon  that  appointment  were  not  void.  We 
also  think  that  since  the  report  of  the  master  and  the  evidence  adduced  upon 
the  trial  show  that  the  appellant  railway  company  was  hopelessly  insolvent,  it 
was  not  injured  by  the  action  of  the  court  in  foreclosing  the  mortgages  given 
by  it."    Mcllhenny  v.  Binz,  80  T.  1  (13  S.  W.  Rep.  655). 

2  R.  S.  1487. 
3R.  S.  1488. 

<  Bonner  v.  Hearne,  75  T.  242  (12  S.  W.  Rep.  38).     See  §§  245,  246,  251,  ante. 

5  Hard  ware  Co.  v.  Stove  Co.,  88  T.  468.  The  affirmance  by  a  court  of  civil  ap- 
peals of  an  interlocutory  order  appointing  a  receiver  is  nothing  more  than  an 
adjudication  that  the  action  of  the  lower  court  was  not  erroneous.  It  does  not 
render  the  judgment  final  in  the  sense  that  the  district  court  cannot,  under  any 
circumstances,  modify  or  vacate  the  order  after  the  mandate  is  filed.  San  An- 
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S  982.  Who  disqualified  to  act  as  receiver. 

Any  party,  attorney  or  other  person  interested  in  any  way  in  an 
action  for  the  appointment  of  a  receiver  is  disqualified  to  act  as 
receiver.  Where  the  property  lies  within  this  state,  the  person  ap- 
pointed receiver  must  be  a  bona  fide  citizen  of  the  state,  qualified 
to  vote,  and  during  the  pendency  of  the  receivership  must  keep  and 
maintain  actual  residence  within  the  state;  and  where  the  property 
is  partly  within  and  partly  without  the  state,  this  provision  holds 
as  respects  that  portion  of  the  property  lying  within  the  state. 
Any  appointment  of  a  receiver  not  having  the  prescribed  qualifica- 
tions as  to  citizenship  and  right  to  vote  is  void,  and  any  domestic 
corporation  offending  against  the  statute  by  having  a  receiver  ap- 
pointed who  is  not  a  citizen  and  entitled  to  vote  thereby  forfeits  its 
charter,  and  it  is  made  the  duty  of  the  attorney-general  to  institute 
and  prosecute  the  proper  proceeding  by  quo  warranto.1 

§  983.  Oath  and  bond  of  receiver. 

When  a  receiver  is  appointed  he  shall,  before  he  enters  upon  his 
duties,  be  sworn  to  perform  them  faithfully,  and  shall  execute  a 
bond,  with  three  or  more  good  and  sufficient  sureties,  to  be  ap- 
proved by  the  court  appointing  him,  in  such  sum  as  the  court  shall 
see  proper  to  fix,  conditioned  that  he  will  faithfully  discharge  all 
of  the  duties  of  receiver  in  the  action  (naming  it)  and  obey  the 
orders  of  the  court  therein.2 

§  984.  Property  in  custodia  legis. 

After  the  appointment  of  a  receiver  the  property  to  which  the 
receivership  relates  is  to  be  deemed  in  the  custody  of  the  law.3  But 
this  does  not  apply  to  property  included  in  the  order  of  appoint- 
ment which  was  not  described  in  the  bill.4 

A  sale  of  property  lawfully  in  the  hands  of  a  receiver  under  exe- 
cution issuing  from  another  court,  or  in  a  different  case,  unless 
authorized  by  the  order  of  the  court  appointing  the  receiver,  is  a 
nullity,  and  no  title  passes.5  Property  in  the  custody  of  the  law 
cannot  be  interfered  with  by  an  officer  acting  under  process  issued  in 
other  cases  without  the  consent  of  the  court  under  whose  control 
it  is  at  the  time.  This  rule  applies  to  property  in  the  hands  of  a 
receiver,  and  an  injunction  will  lie  to  prevent  the  interference.  The 

tonio  &  G.  S.  R.  Co.  v.  Davis,  80  S.  W.  Rep.  693.    The  statute  authorizes  an 
appeal  from  an  interlocutory  order  appointing  a  receiver.     R.  S.  1383. 

1  R.  S.  1466-1468. 

2  R.  S.  1469. 

3  Tex.  Trunk  Ry.  Co.  v.  Lewis,  81  T.  1  (16  S.  W.  Rep.  647). 

4  St.  L.,  A.  &  T.  Ry.  Co.  v.  Whitaker.  68  T.  630  (5  S.  W.  Rep.  448). 

5  Russell  v.  Railway  Co.,  68  T.  646  (5  S.  W.  Rep.  686);  Edwards  v.  Norton,  55 
T.  405;  Ellis  v.  Water  Co.,  86  T.  109  (23  S.  W.  Rep.  858). 
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rule  is  not  affected  by  the  provision  of  the  statute  permitting  suits 
against  a  receiver  without  first  obtaining  consent  of  the  court.1 
Where  an  injunction  has  issued  from  a  court  to  enjoin  interference 
with  property,  pending  an  application  for  appointment  of  a  receiver 
therefor,  the  property  is  in  legal  custody  and  not  subject  to  attach- 
ment from  another  court.2 

The  receivership  does  not  destroy  any  liens  that  may  have  been 
acquired  before  the  appointment,  but  the  remedy  for  their  enforce- 
ment should  be  sought  in  the  court  in  which  the  whole  estate  is 
being  administered.3 

Wrongful  disturbance  of  the  possession  of  property  by  a  receiver, 
and  acts  of  obstruction  by  striking  employees  of  a  railway  in  the 
hands  of  a  receiver,  may  be  punished  as  a  contempt  of  court.4 

§  985.  Receiver  may  sue  and  be  sued;  effect  of  judgment  against. 

Where  a  receiver  has  been  appointed  and  has  taken  charge  of 
property  of  any  kind  within  this  state,  he  may  sue  or  be  sued,  in 
his  official  capacity,  in  any  court  having  jurisdiction  of  the  subject- 
matter.  Suit  may  be  brought  against  him  without  first  obtaining 
leave  of  the  court  appointing  him.  When  judgment  is  recovered 

i  Harrison  v.  Waterbury,  27  S.  W.  Rep.  109. 

2 City  Nat.  Bank  v.  Merchants'  Nat.  Bank,  7  Civ.  App.  584  (27  S.  W.  Rep.  848). 

3  Ellis  v.  Water  Co.,  86  T.  109  (23  S.  W.  Rep.  858). 

4 In  re  Higgins,  27  Fed.  Rep.  443;  In  re  Doolittle,  23  Fed.  Rep.  544;  Secor  v.  T., 
P.  &  W.  R.  Co.,  7  Biss.  513;  United  States  v.  Kane,  23  Fed.  Rep.  748  (27  Myer's 
Fed.  Dec.,  p.  38).  The  duly  appointed  receiver  of  a  corporation  exhibited  his 
order  of  appointment  to  its  treasurer,  and  demanded  the  funds  of  the  corpora- 
tion in  his  hands.  The  treasurer  declined  to  give  them  up,  on  the  ground  that 
the  order  was  not  sufficiently  specific  to  justify  him  in  so  doing.  The  receiver 
applied  for  an  order  of  court  commanding  the  treasurer  to  show  cause  why  "  he 
should  not  pay  to  the  receiver  the  money  specified,  and  upon  a  hearing  hereof 
for  an  order  commanding  such  payment,  under  such  penalties  as  the  court  may 
deem  proper,  to  enforce  obedience  to  the  decree."  It  was  held:  (1)  That  if  the 
receiver  was  appointed  upon  an  insufficient  showing  the  order  was  erroneous 
and  subject  to  revision,  but  not  void  or  open  to  collateral  attack.  (2)  The  treas- 
urer, having  notice  of  the  order,  was  bound  in  duty  to  turn  over  the  money  in 
his  possession  to  the  receiver,  on  demand.  To  act  upon  a  technical  construction 
of  the  words  of  the  order  and  place  himself  in  a  position  in  which  he  could  not 
comply,  in  case  his  interpretation  proved  incorrect,  was  rashly  contemptuous. 
(3)  That  he  proceeded  under  the  advice  of  counsel  might  mitigate  but  could  not 
excuse  the  offense.  (4)  The  punishment  for  contempt  is  by  fine  or  imprison- 
ment, or  both.  There  is  no  authority  for  awarding  in  such  proceedings  a  judg- 
ment in  favor  of  the  prosecutor  for  a  sum  of  money  to  be  collected  by  execu- 
tion, and  the  receiver  in  this  case  was  not  entitled  to  such  a  judgment  against 
the  treasurer  for  the  amount  withheld.  Edrington  v.  Pridham,  65  T.  612. 

A  receiver  of  a  corporation  may  be  appointed  while  a  suit  is  pending  in  an- 
other court  on  the  petition  of  the  corporation  to  obtain  possession  of  its  prop- 
erty and  to  enjoin  interference  therewith  by  alleged  trespassers;  and  the 
receiver,  when  appointed,  may  succeed  the  corporation  as  plaintiff  in  the  pend- 
ing suit.  San  Antonio  &  G.  S.  R.  Co.  v.  Davis,  30  S.  W.  Rep.  693. 
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against  a  receiver,  the  court  will  order  it  paid  out  of  any  funds 
which  he  holds  as  receiver.1 

Since  the -passage  of  the  act  of  congress  authorizing  suits  against 
receivers  without  leave  of  the  court  in  which  the  receivership  may 
be  pending,  it  has  not  been  necessary  to  obtain  such  leave.  The 
rule  of  law,  that  a  receiver  of  property  appointed  by  one  court 
cannot  be  sued  in  another  with  respect  to  that  property  without 
the  consent  of  the  court  appointing  him,  has  been  changed  both  by 
the  act  of  congress  and  the  state  law ;  but  both  of  these  acts  pro- 
tect the  courts  having  jurisdiction  of  the  original  cause  in  which 
the  receivership  is  being  conducted  in  the  due  administration  thereof, 
and  enable  them,  in  the  exercise  of  their  general  equity  powers,  to 
prevent,  by  injunction  against  parties,  any  interference  with  or  di- 
version of  the  property  in  the  hands  of  the  receiver.2 

A  receiver  may  prosecute  an  appeal  or  writ  of  error  from  a 
judgment  against  him,  but  he  is  required  to  give  bond,  in  at  least 
double  the  amount  of  the  judgment,  with  two  or  more  good  -and 
sufficient  sureties.3 

§986.  Powers  of  receiver. 

The  receiver  has  power,  under  the  control  of  the  court,  to  bring 
and  defend  actions  in  his  own  name  as  receiver,  to  take  charge  and 

1 R.  S.  1483.  As  to  venue  of  suits,  see  §  251,  ante.  As  to  service  of  citation, 
Bee  §  283,  ante. 

^Fordyce  v.  Withers,  1  Civ.  App.  540  (20  S.  W.  Rep.  766);  Mathis  v.  Pridham,  1 
Civ.  App.  58  (20  S.  W.  Rep.  1015);  Brown  v.  Gay,  76  T.  444  (13  S.  W.  Rep.  472).  A 
petition  alleged  the  appointment  of  defendant  as  receiver  by  a  circuit  court  of 
the  United  States,  and  sued  him  in  that  character.  The  defendant  answered 
as  receiver,  and  no  objection  was  made  to  the  character  in  which  he  was  sued 
by  any  pleading.  On  the  trial  plaintiff  was  permitted  to  state  that  defendant 
was  receiver  as  alleged.  Held,  the  objection  that  the  appointment  could  only 
be  shown  by  a  certified  copy  of  the  order  making  the  appointment  was  unim- 
portant; in  absence  of  some  plea  presenting  such  an  issue,  it  was  not  necessary 
to  prove  the  official  character  of  defendant.  Evans  v.  Delk,  9  S.  W.  Rep.  550. 

Where,  pending  a  suit  against  a  railway  company  for  damages,  receivers  are 
appointed  for  it  and  made  parties  to  the  suit,  the  judgment,  if  the  receivers  are 
not  properly  made  parties,  should  be  one  of  dismissal  as  to  them.  Gillum  v. 
Railway  Co.,  4  Civ.  App.  622  (23  S.  W.  Rep.  716).  A  railroad  company  held  out 
to  the  world  the  continuance  of  a  receivership  when  in  fact  the  receiver  was 
merely  acting  as  its  agent.  Held,  that  plaintiff  on  discovery  of  the  fact  might 
substitute  the  principal  for  the  receiver  in  a  suit  brought  against  the  receiver, 
and  that  limitation  of  time  to  bring  the  suit  against  the  principal  could  not  be 
pleaded.  T.  &  P.  R,  Co.  v.  Gay,  27  S.  W.  Rep.  742. 

A  receiver  may  bring  suit  in  his  own  name  against  stockholders  to  recover 
the  par  value  of  stock  purchased  by  them  below  par,  although  neither  the  stat- 
ute nor  the  order  of  court  in  express  terms  so  directs.  Mathis  v.  Pridham,  1 
Civ.  App.  58  (20  S.  W.  Rep.  1015).  As  to  proceedings  in  a  suit  against  a  receiver 
to  recover  land,  see  Abbey  v.  Receivers,  5  Civ.  App.  261  (23  S.  W.  Rep.  934). 

3  R.  S.  1481.  The  statute  is  void  in  so  far  as  it  requires  a  snpersedeas  bond  in 
all  cases.  Dillingham  v.  Putnam,  14  S.  W.  Rep.  303.  * 
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keep  possession  of  the  property,  to  receive  rents,  collect,  compound 
for,  compromise  demands,  make  transfers,  and  generally  to  do  such 
acts  respecting  the  property  as  the  court  may  authorize.1 

The  rule  is  well  settled  that  ordinarily  a  receiver  appointed  by  a 
court  having  jurisdiction  to  make  the  appointment  .is  an  officer  of 
the  court,  having  only  such  power  as  the  order  of  the  court  under 
the  general  principles  of  law  and  due  course  of  procedure  may  con- 
fer upon  him.2  As  a  general  rule,  he  is  but  the  agent  of  the  court 
and  not  the  representative  of  the  owner  of  the  property.3  Receiv- 
ers appointed  by  federal  courts  derive  their  authority  from  national 
laws  under  which  the  court  proceeds.4 

When  a  receiver  is  appointed  by  consent  between  the  parties  to 
a  suit,  in  order  to  accomplish  a  purpose  not  lawful  in  itself,  the  re- 
ceiver must  be  considered  the  agent  of  the  owner  of  the  property. 
"Where  he  is  appointed  by  collusion  of  the  parties  interested  in  the 
property,  it  is  unimportant  whether  the  court  making  the  appoint- 
ment had  jurisdiction;  for  in  either  case  the  receiver  so  appointed 
will  be  treated  as  the  agent  of  the  parties.  The  rights  of  an  em- 
ployee of  such  receiver  would  be  the  same  as  if  he  had  been  em- 
ployed by  an  authorized  agent.5 

It  will  not  be  presumed  that  a  railroad  receiver  has  authority  to 
enter  into  a  contract  whereby  he  becomes  liable  for  the  failure  of 
a  connecting  carrier  to  forward  in  a  limited  time  a  shipment  re- 
ceived from  his  road;  especially  where  there  is  no  proof  of  the 
powers  granted  him  by  the  appointing  court.6 

1  R.  S.  1470. 

2  Tex.  &  Pas.  Ry.  Co.  v.  Gay,  86  T.  571  (26  S.  W.  Hep.  599). 

3  Brown  v.  Warner,  78  T.  543  (14  S.  W.  Rep.  1032);  Tex.  &  Pac.  Ry.  Co.  v.  Blecl- 
soe,  2  Civ.  App.  88  (20  S.  W.  Rep.  1135);  Turner  v.  Cross,  83  T.  218  (18  S.  W.  Rep. 
578). 

4Fordyce  v.  Beecher,  2  Civ.  App.  29  (21  S.  W.  Rep.  179). 

8  Tex.  &  Pac.  Ry.  Co.  v.  Gay,  86  T.  571  (26  S.  W.  Rep.  599). 

6 1.  &  G.  N.  Ry.  Co.  v.  Went  worth,  8  Civ.  App.  5  (27  S.  W.  Rep.  680).  The  ques- 
tion is  left  undecided  by  the  supreme  court.  I.  &  G.  N.  Ry.  Co.  v.  Wentworth, 
87  T.  311  (28  S.  W.  Rep.  277).  A  creditor  of  the  Laredo  Improvement  Company, 
which  was  insolvent,  brought  suit  on  his  claim,  alleging  the  insolvency  of  the 
defendant,  and  that  it  had  large  landed  interests  in  Laredo,  and  a  street  rail- 
way, asking  appointment  of  a  receiver.  The  court  appointed  a  receiver  with 
power  "to  take  charge  of  the  property  of  said  company,  and  to  have  all  the 
powers  and  perform  all  the  functions  of  receivers  under  the  law."  The  power 
of  the  receiver  was  not  limited  to  the  land  and  railway,  but  extended  to  all 
assets  of  the  company  subject  to  the  payment  of  its  debts.  This  includes  arrear- 
ages of  stockholders.  Showalter  v.  Improvement  Co.,  83  T.  162  (18  S.  W.  Rep. 
491). 

As  the  receiver  is  only  a  ministerial  officer,  appointed  to  take  possession  of 
and  preserve,  pendente  lite,  the  fund  or  property  in  litigation,  it  is  doubted 
whether  a  court  of  this  state  can  confer  upon  him  any  authority  not  embraced 
in  the  powers  conferred  by  statute,  or  such  as  may  be  necessarily  incidental  to 
them.  I.  &  G.  N.  Ry.  Co.  v.  Wentworth,  8  Civ.  App.  5  (27  S.  W.  Rep.  680). 
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£  987.  Rules  of  equity  govern  as  to  duties  and  liabilities. 

In  all  matters  relating  to  the  appointment  of  receivers,  and  to 
their  powers,  duties  and  liabilities,  and  to  the  powers  of  the  courts 
in  relation  thereto,  the  rules  of  equity  govern  whenever  they  are 
not  inconsistent  with  the  provisions  of  the  laws  of  this  state.1 

A  receiver  is  not  the  representative  of  the  owner  of  the  property 
for  the  fulfillment  of  the  latter* s  contracts,  except  in  those  cases  in 
which  he  has  made  the  contract  his  own  by  some  act  of  adoption. 
lie  may  fulfill  contracts  so  far  as  beneficial,  but  he  may  not  fulfill 
such  contracts  as  are  burdensome  or  tend  to  diminish  the  value  of 
property  under  his  control,  unless  such  contracts  are  charged  as 
incumbrances  on  the  property  or  are  necessary  to  its  proper  preser- 
vation or  security.2 

A  receiver  is  not  authorized,  without  previous  direction  of  the 
court,  to  incur  any  expense  on  account  of  the  property  in  his  hands 
beyond  what  is  absolutely  essential  to  its  preservation  and  use  as 
contemplated  by  his  appointment.3 

As  to  receivers  of  railroads,  it  is  laid  down  as  a  general  proposi- 
tion that  all  outlays  made  in  good  faith,  in  the  ordinary  course, 
with  a  view  to  advance  and  promote  the  business  of  the  road,  and 
to  render  it  profitable  and  successful,  are  fairly  within  the  line  of 
discretion  which  is  necessarily  allowed  to  a  receiver  intrusted  with 
the  management  and  operation  of  a  railroad.  His  duties,  and  the 
discretion  with  which  he  is  invested,  are  very  different  from  those 
of  a  passive  receiver  appointed  merely  to  collect  and  hold  moneys 
due  on  prior  transactions  or  rents  accruing  from  houses  and  lands. 
And  to  such  outlays,  in  ordinary  course,  may  properly  be  referred, 
not  only  the  keeping  of  the  road,  buildings  and  rolling  stock  in  re- 
pair, but  also  the  providing  of  such  additional  accommodations, 
stock  and  instrumentalities  as  the  necessities  of  the  business  may 
require,  always  referring  to  the  court  or  to  the  master  appointed 
in  that  behalf  for  advice  and  authority  in  any  matter  of  impor- 
tance which  may  involve  a  considerable  outlay  of  money  in  lump.4 

§  988.  Extra-territorial  authority. 

A  receiver  cannot  act  in  his  official  character  outside  of  the  juris- 
diction of  the  court  from  which  he  receives  his  authority.5  A  court 
cannot  confer  upon  a  receiver  power  outside  of  the  territory  over 
which  it  has  jurisdiction;  for  its  process  cannot  be  effective  beyond 
that;  and  where  the  process  of  a  court  cannot  go  and  be  entitled 

1  R.  s.  1493. 

2  Brown  v.  Warner,  78  T.  543  (14  S.  W.  Rep.  1032);  Howe  v.  Harding,  76  T.  17 
(13  S.  W.  Rep.  41);  Ellis  v.  Railway  Co.,  107  Mass.  1. 

» I.  &  G.  N.  Ry.  Co.  v.  Wenth worth,  8  Civ.  App.  5  (27  S.  W.  Rep.  680);  Cowdrey 
v.  Railway  Co.,  93  U.  S.  352. 

« Cowdrey  v,  Railroad  Co.,  1  Woods,  331  (27  Myer's  Fed.  Dec.,  p.  83). 
*Moseby  v.  Burrow,  52  T.  396. 
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to  enforcement  and  respect,  its  officers  cannot  have  power.1  Suit 
cannot  be  maintained  in  this  state  by  one  assuming  to  act  as  re- 
ceiver of  a  corporation  solely  by  virtue  of  his  appointment  by  a 
court  of  a  foreign  nation.2  A  court  of  another  state  has  no  author- 
ity to  effect  the  disposition  of  lands  in  this  state  by  the  appointment 
of  a  receiver  in  its  jurisdiction  and  decrees  rendered  in  pursuance- 
thereof.  A  conveyance  by  a  president  of  a  corporation  of  land  in 
this  state  in  obedience  to  a  decree  of  a  court  of  another  state  seek- 
ing to  affect  the  title  to  such  land  by  virtue  of  a  receivership  pend- 
ing in  such  court  is  invalid.3 

§  989.  Liability  as  carriers,  and  for  torts. 

Receivers  often  operate  railways  and  assume  the  duties,  burdens, 
and  liabilities  ordinarily  imposed  by  law  upon  common  carriers,  in 
addition  to  the  ordinary  duties  attaching  to  the  position;  but  at  all 
times  they  are  only  the  agencies  of  the  court,  subject  to  its  orders, 
and  having  no  personal  interest  in  the  property  in  their  hands  re- 
sulting from  the  existence  of  the  receivership,  though  responsible 
officially  for  the  proper  management  and  custody  of  property  con- 
fided to  their  care;  and  as  other  persons,  personally  responsible  for 
their  own  unlawful  acts  working  injury  to  others,  but  not  so  re-» 
sponsible  for  the  negligent  or  wrongful  acts  of  servants  they  may 
be  compelled  to  employ  in  the  business  confided  by  the  court  to 
their  management  and  control.  When  lawfully  appointed,  they  are 
not  the  representatives  of  the  company  or  person  whose  property 
may  be  placed  in  their  possession  and  under  their  management,, 
though  this  in  some  cases  may  be  subjected  to  liability  for  charges 
arising  under  the  permission  of  the  courts  appointing  them  or  from 
the  negligence  of  themselves  and  their  employees.4  They  are  not 
liable  to  penalties  denounced  by  statute  against  railway  companies 
as  such.5  But  it  is  held  that  the  statute  which  makes  failure  of  a 
railroad  company  to  fence  its  track  conclusive  evidence  of  negli- 
gence in  an  action  for  stock  killed  on  the  track,  applies  to  receivers 
in  sole  and  exclusive  control  of  a  railroad.6 

Receiverships  are  liable  in  actions  for  damages  resulting  from 
negligence;  and  it  is  not  material  whether  a  defect  causing  an  in- 
jury existed  at  the  time  the  receiver  received  possession  or  not,  or 
that  he  had  not  been  in  possession  a  sufficient  time  to  repair  a 
defect.7 

i  Tex.  &  Pac.  Ry.  Co.  v.  Gay,  86  T.  571  (96  S.  W.  Rep.  599). 
2Moreau  v.  Du  Bellett,  27  S.  W^Rep.  503. 

3  Pool  v.  Farmers'  L.  &  T.  Co.,  7  Civ.  App.  334  (27  S.  W.  Rep.  744). 
*  Turner  v.  Cross,  83  T.  218  (18  S.  W.  Rep.  578). 

5Bonner  v.  Franklin  Co-operative  Ass'n,  4  Civ.  App.  166  (23  S.  W.  Rep.  317). 
6 1.  &  G.  N.  Ry.  Co.  v.  Bender,  87  T.  99  (26  S.  W.  Rep.  1047). 
^Bonner  v.  Mayfield,  82  T.   234  (18  S.  W.  Rep.  305);  Clark  v.  Dyer.  81  T.  330 
(16  S.  W.  Rep.  1061);  Tex.  &  Pac.  Ry.  Co.  v.  Geiger,  79  T.  13  (15  S.  W.  Rep.  214)i 
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As  carriers  of  passengers  receivers  are  held  to  the  degree  of  care 
and  skill  imposed  upon  the  railway  company  or  other  owner  of  the 
property.1  An  action  against  a  receiver  for  the  torts  of  his  servants 
is  in  the  nature  of  a  proceeding  in  rem  to  subject  the  property  in 
his  hands  to  the  liability.  He  is  not  personally  liable  unless  he  has 
himself  committed  the  tort.2 

Receivers  are  now  liable  in  actions  for  damages  for  injuries  re- 
sulting in  death.3 

§  990.  Railway  company  not  liable  for  acts  of  receiver. 

]STo  action  lies  against  a  railway  company  for  injuries  inflicted  by 
the  negligence  of  those  operating  the  road,  if  at  the  time  of  the  in- 
jury it  is  controlled  and  operated  exclusively  by  a  receiver  appointed 
by  a  court  of  competent  jurisdiction,  with  directions  to  manage  and 
control  it,  as  a  common  carrier.  The  mere  fact  that,  at  the  time 
the  injury  was  inflicted,  the  railway  belonged  to  the  company,  is 
not  sufficient  of  itself  to  render  the  company  liable  for  a  tort  in- 
flicted by  the  servants  of  one  who  controlled  it  as  a  receiver.4  The 
liability  for  damages  inflicted  by  the  negligence  of  the  servants  of 
one  appointed  by  a  competent  tribunal  as  a  receiver  of  a  railway 
company  is,  when  such  receiver  is  invested  with  control  to  the  ex- 
clusion of  the  company,  the  liability  of  the  receivership,  and  may 
be  enforced  against  any  fund  in  his  hands  resulting  from  the  trust 
subject  to  its  payment,  or  against  the  property  of  the  company 
while  controlled  by  him.  A  subsequent  purchase  of  the  road  by 
the  company  from  one  who  bought  it  at  a  sale  made  by  the  receiver 
under  a  proper  order  of  court  (there  being  no  collusion  in  the  sales) 
would  not  render  the  company  liable  in  damages  for  torts  inflicted 
by  the  receiver  while  operating  the  road.  In  such  case  the  prop- 
erty passes  to  the  purchaser  freed  from  the  claims  against  the  re- 
ceiver.8 

The  company  is  not  liable  for  a  statutory  penalty  imposed  for  the 
detention  of  freight  or  for  failure  to  feed  animals  shipped  over  the 

iFordyce  v.  Withers,  1  Civ.  App.  540  (20  S.  W.  Rep.  766);  Fordyce  v.  Chancey, 
2  Civ.  App.  24  (21  S.  W.  Rep.  181);  I.  &  G.  N.  Ry.  Co.  v.  Halloren,  53  T.  46.  The 
act  of  a  ticket  agent  in  selling  a  ticket  to  a  passenger  binds  the  receiver  of  the 
railroad.  Eddy  v.  Harris,  78  T.  661  (15  S.  W.  Rep.  107). 

2  Davis  v.  Duncan,  19  Fed.  Rep.  477. 

3R.  S.  3017.  In  a  suit  against  a  railway  company  for  damages  for  injuries  re- 
ceived before  the  appointment  of  a  receiver,  the  injuries  resulting  in  death,  if 
the  evidence  shows  no  betterments  or  net  earnings,1  the  receiver  is  a  proper  but 
not  a  necessary  party.  Dallas  Con.  Trac.  Ry.  Co.  v.  Hurley,  31  S.  W.  Rep.  73. 

« I.  &  G.  N.  Ry.  Co.  v.  Ryan,  62  T.  42;  Hicks  v.  I.  &  G.  N.  Ry.  Co.,  62  T.  38;  T. 
&  P.  Ry.  Co.  v.  Bledsoe,  2  Civ.  App.  88  (20  S.  W.  Rep.  1135);  T.  &  P.  Ry.  Co.  v. 
Geiger,  79  T.  13  (15  S.  W.  Rep.  214). 

s  Hicks  v.  I.  &  G.  N.  Ry.  Co.,  62  T.  38;  T.  &  P.  Ry.  Co.  v.  Rosedale  St.  Ry.  Co., 
4  App.  C.  C.,  §  179. 
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road,  where  the  acts  complained  of  happened  during  the  receiver- 
ship.1 Although  a  receiver  is  charged  with  a  dut}7  to  the  public 
which  must  be  discharged  through  the  use  of  the  property  in  his 
hands,  a  railway  company,  in  the  absence  of  some  statute  so  pro- 
viding, will  not  be  liable  for  the  acts  of  the  receiver  by  reason  alone 
of  his  relation  to  it.  If  the  railway  company  and  its  creditors  by 
collusion  should  procure  a  receivership,  or  if  such  receiver  in  fact 
operated  the  road,  under  orders  of  a  court  without  jurisdiction,  it 
seems  that  the  railway  company  would  be  bound  by  the  acts  of 
such  receiver.2 

g  991.  Application  of  funds  in  hands  of  receiver;  preferred  claims. 

All  moneys  that  come  into  the  hands  of  a  receiver  as  such  receiver 
are  applied  as  follows: 

First,  to  the  payment  of  all  court  costs  of  the  suit. 

Second,  to  the  payment  of  all  wages  of  employees  due  by  the  re- 
ceiver. 

Third,  to  the  payment  of  all  debts  due  by  the  receiver  for  mate- 
rials and  supplies  purchased  during  the  receivership  for  the  improve- 
ment of  the  property  in  his  hands  as  receiver. 

Fourth,  to  the  payment  of  all  debts  due  for  betterments  and 
improvements  done  during  the  receivership  to  the  property  in  his 
hands  as  such  receiver. 

Fifth,  to  the  payment  of  all  claims  and  accounts  against  the  re- 
ceiver on  contracts  made  by  the  receiver  during  the  receivership,  and 
for  all  claims  for  stock  and  personal  injury  claims  against  said  re- 
ceiver accruing  during  said  receivership,  and  all  judgments  rendered 
against  said  receiver  for  personal  injuries  and  for  stock  killed. 

Sixth,  all  judgments  recovered  against  the  person  or  persons  or 
corporations  in  suits  brought  before  the  appointment  of  a  receiver 
in  the  action. 

These  claims  have  a  preference  lien  on  all  the  moneys  coming 
into  the  hands  of  the  receiver  which  are  the  earnings  of  the  prop- 
erty in  his  hands,  and  the  court  must  see  that  the  money  coming 
into  the  hands  of  the  receiver  as  earnings  of  the  property  in  his 

1MM  K.  &  T.  Ry.  Co.  v.  Stoner,  5  Civ.  App.  50  (23  S.  W.  Rep.  1020):  T.  &  P. 
Ry.  Co.  v.  Barnhart,  5  Civ.  App.  601  (23  S.  W.  Rep.  801;  24  S.  W.  Rep.  331). 

-  T.  &  P.  Ry.  Co.  v.  Johnson,  76  T.  421  (13  S.  W.  Rep.  463).  The  railway  com- 
pany is  not  liable  for  the  wrongful  ejectment  of  a  passenger  by  a  conductor 
while  the  road  is  in  the  hands  of  a  receiver.  An  action  against  a  receiver  of  a 
railway  for  wrongfully  ejecting  a  passenger  is  barred  in  one  year  from  the 
time  the  cause  of  action  accrues;  and  where  suit  is  brought  against  the  com- 
pany the  receiver  cannot  be  brought  in  by  amendment  after  the  lapse  of  a 
year.  Dillingham  v.  Anello,  29  S.  W.  Rep.  1103;  R.  S.  3353. 

The  railway  company  is  liable  for  damages  caused  by  fire  through  the  negli- 
gence of  the  employees  of  the  receiver.  T.  &  P.  Ry.  Co.  v.  Warner,  29  S.  W. 
Rep.  503. 
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tjands  is  paid  oat  on  the  claims  against  the  receiver  in  the  order  of 
their  preference  as  named  above,  and  it  is  the  duty  of  the  receiver 
to  pay  the  funds  in  his  hands  which  are  the  earnings  of  the  prop- 
erty while  in  his  hands  as  receiver  on  the  claims  against  him  in  the 
order  of  preference  named  above.1 

The  statute  further  provides  that  "  all  judgments,  claims,  or 
causes  of  action  when  determined,  existing  against  any  corporation 
at  the  time  of  the  appointment  of  a  receiver,  shall  be  paid  out  of 
the  earnings  of  such  corporation  while  in  the  hands  of  the  receiver, 
to  the  exclusion  of  mortgage  action-  and  the  same  shall  be  a  lien 
on  such  earnings." 2 

Creditors  who  have  labored,  furnished  supplies,  made  repairs  or 
useful  improvements  in  operation,  maintenance  and  betterment  of 
the  railway,  and  who  have  been  suddenly  deprived  of  their  remedies 
at  law  by  the  appointment  of  a  receiver,  are  entitled  to  the  equi- 
table consideration  of  the  court  in  the  distribution  of  the  assets  of 
the  company,  and  to  priority  in  payment  from  the  net  income  of 
the  property  while  in  the  hands  of  the  court.3 

The  statute  does  not  affect  the  common  law  in  this  state  as  to 
the  liability  of  receivers.  It  provides  for  priorities  in  favor  of  the 
named  classes,  and  does  not  undertake  to  prescribe  the  liabilities  of 
receivers.  A  surplus  of  funds  after  discharging  the  preferred  classes 
of  claims  may  be  applied  to  the  discharge  of  other  liabilities  against 
the  property  in  the  hands  of  the  receiver.4 

§  992.  Judgments  a  lien  on  property. 

All  judgments  rendered  against  a  receiver  for  causes  of  action 
arising  during  the  receivership  are  a  lien  upon  all  the  property  in 
his  hands,  superior  to  the  mortgage  lien ;  if  the  property  be  turned 
back  into  the  possession  of  the  party  or  corporation  who  owned  it 
at  the  time  of  the  appointment  of  the  receiver,  or  any  one  else  for 

iR.  S.  1472;  Act  1889,  §6. 

2  R.  S.  1490;  Act  1887,  §  17.     An  allowance  to  a  master  in  chancery  in  pay- 
ment for  his  services  is  included  under  the  term  costs  of  court.     Ellis  v.  Water 
Co.,  86  T.  109  (23  S.  W.  Rep.  858).     Claims  for  laborers'  wages  do  not  lose  their 
rank  when  presented  by  a  third  party.     Mcllhenny  v.  Binz,  80  T.  1  (13  S.  W. 
Rep.  655).     As  to  presumptions  and  burden  of  proof  as  to  earnings,  see  Yoakuin 
v.  Richards,  24  S.  W.  Rep.  308;  Tex.  &  Pac.  Ry.  Co.  v.  Barnhart,  5  Civ.  App.  601 
<23  S.  W.  Rep.  801;  24  S.  W.  Rep.  331).     A  creditor  holding  the  specific  right  to 
be  paid  out  of  the  earnings  of  a  railway,  or  having  a  lien  on  the  property  in  the 
hands  of  a  receiver  in  control  of  such  road,  may  proceed  by  suit  against  the  re- 
ceiver.    Howe  v.  Harding,  76  T.  17  (13  S.  W.  Rep.  41).     As  to  the  right  of  a  mort- 
gagee to  be  paid  out  of  the  earnings  of  the  road,  see  Giles  v.  Stanton,  86  T.  620 
{26  S.  W.  Rep.  615). 

3  Mcllhenny  v.  Binz,  80  T.  1  (13  S.  W.  Rep.  655).     As  to  liability  of  earnings  on 
claims  for  damages  for  injuries,  see  Tex.  &  Pac.  Ry.  Co.  v.  Johnson,  76  T.  421  (13 
S.  W.  Rep.  463);  Ryan  v.  Hays.  62  T.  42. 

4  Peoples  v.  Yoakuin,  7  Civ.  App.  85  (25  S.  W.  Rep.  1001). 
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them,  or  as  their  assigns  or  purchasers,  the  party  or  corporation  sa 
receiving  it  take  it  charged  with  all  the  unpaid  liabilities  of  the  re- 
ceiver occurring  during  the  receivership  to  the  value  of  the  prop- 
erty so  delivered.1 

'  A  judgment  for  damages  for  personal  injuries  rendered  against  a 
receiver,  while  controlling  as  such  certain  railway  property,  before 
his  discharge,  established  the  right  of  the  holders  of  the  judgment 
to  have  the  sum  thereby  ascertained  to  be  due  paid  out  of  the  prop- 
erty returned  at  the  close  of  the  receivership ;  it  appearing  that  the 
net  earnings  of  the  road  while  in  the  hands  of  the  receiver  had  been 
expended  in  making  improvements  of  which  the  railway  company 
had  the  benefit.  The  judgment  against  the  receiver  made  the  basis 
of  the  action  against  the  railway  company  after  the  discharge  of 
the  receiver,  in  the  absence  of  fraud  in  its  procurement,  is  conclu- 
sive of  the  right  of  the  plaintiffs  to  be  paid  out  of  any  fund  re- 
ceived by  the  company  that  would  have  been  subject  in  the  hands 
of  the  receiver  to  the  payment  of  such  claim.2 

§  993.  Discharge  of  receiver;  effect  as  to  claims  and  suits. 

Where  a  receiver  is  discharged  by  the  court  before  all  the  lia- 
bilities arising  during  the  receivership  are  settled  in  full,  the  per- 
son, persons  or  corporation  to  whom  he  delivers  the  property  that 
was  in  his  hands  as  receiver  are  made  liable  to  the  persons  having 
claims  against  the  receiver  for  the  full  amount  of  the  liabilities.3 

§  994.  Owner  receiving  the  property  remains  liable  for  debts. 

Where  the  property  of  any  person  or  corporation  placed  in  the 
hands  of  a  receiver  is  delivered  back  to  the  owner  without  any  sale,, 
such  owner  is  liable  for  all  the  unpaid  liabilities  of  the  receiver,  in 
causes  of  action  arising  out  of  and  during  the  receivership;  and  if 
there  are  any  suits  pending  against  a  receiver  at  the  date  of  dis- 
charge, on  causes  of  action  arising  during  the  receivership,  the 
plaintiff  may  make  the  party  or  corporation  to  whom  the  receiver 
delivered  the  property  a  part}'"  defendant  with  the  receiver;  and  if 
a  recovery  is  had  against  the  receiver  for  causes  of  action  arising 
out  of  and  during  the  receivership,  the  court  must  (if  the  party  or 
corporation  receiving  back  the  property  has  been  made  a  party  de- 
fendant) render  judgment  in  favor  of  the  plaintiff  against  defend- 
ants for  the  amount  so  found  for  plaintiff  and  all  costs,  and  plaint- 

iR.  S.  1475:  Act  1889,  §  6. 

2  Tex.  &  Pac.  Ry.  Co.  v.  Griffin,  76  T.  441  (13  S.  W.  Rep.  471);  Tex.  &  Pac.  Ry. 
Co.  v.  Johnson,  76  T.  421  (13  S.  W.  Rep.  463). 

3  R.  S.  1476;  Act  1889,  §  6.    See  Boggs  v.  Brown,  82  T.  41  (17  S.  W.  Rep.  830);  Bon- 
ner  v.  Blum,  25  S.  W.  Rep.  60;  Tex.  &  Pac.  Ry.  Co.  v.  Johnson,  76  T.  421  (13  S. 
W.  Rep.  463). 
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iff  will  have  the  right  to  foreclose  his  lien  on  the  property  delivered 
back  by  the  receiver.1 

Any  person  having  a  claim  not  sued  on  at  the  date  of  the  dis- 
charge of  the  receiver  has  the  right  to  sue  the  receiver,  either  alone 
or  jointly  with  the  person  or  corporation  to  whom  he  delivered  the 
property  that  was  in  his  hands  as  receiver;  and  if  any  judgment  is 
rendered  against  the  receiver,  a  judgment  must  also  be  rendered 
against  the  person  or  corporation  for  the  amount  for  which  it  is 
rendered  against  the  receiver,  not  to  exceed  the  value  of  the  prop- 
erty received  by  such  person  or  corporation.2 

The  power  to  authorize  a  receiver  appointed  by  a  court  of  equity 
to  create  debts  and  to  make  them  a  charge  upon  the  corpus  of  the 
estate  exists  in  the  administration  of  other  corporations  equally 
with  railway  corporations.  The  expense  of  administering  and 
preserving  the  property  in  the  hands  of  a  receiver  is  to  be  charged 
first  upon  the  net  income,  and  if  that  be  not  sufficient,  then  upon 
the.  property  itself  or  its  proceeds  upon  sale.  The  court  control- 
ling the  matter  has  jurisdiction  to  approve  such  items  and  to  pro- 
vide for  their  payment  upon  a  sale  of  the  property.  Since  the  act 
of  1889,  empowering  receivers  to  contract  debts  in  the  administra- 
tion of  the  estate  to  bind  the  property,  all  mortgages  would  be  sub- 
ject to  the  law  giving  priority  to  a  receiver's  certificates  over  the 
mortgage.3  The  statute  does  not  give  to  the  holder  of  a  judgment 
rendered  in  a  state  court  for  personal  injuries  against  a  receiver 
acting  under  appointment  by  a  federal  court  a  lien  upon  the  corpus 
of  the  property,  as  against  a  prior  mortgage  to  secure  bonds.  Hav- 
ing no  lien,  the  property  passed  free  of  lien  to  the  purchaser  under 
foreclosure  sale  in  the  receivership  proceedings.4 

The  court  may  give  to  debts  and  liabilities  arising  during  the  re- 
ceivership a  preference  lien  on  the  corpus  of  the  property  involved 
prior  to  that  of  a  first  mortgage  lien  thereon.  But  the  court  has 
not  the  right  to  thus  subordinate  a  fixed  lien  to  an  unsecured  debt 
created  prior  to  the  receivership,  as  the  statute  limits  this  right  to 
judgments  for  causes  of  action  arising  during  the  receivership ;  and 
claims  prior  thereto  are  restricted  to  a  preference  lien  on  the  moneys 
coming  to  the  receiver  as  the  earnings  of  the  property  in  his  hands.5 

1R.  S.  1478;  Act  1889,  §6. 

2R,  S.  1480;  Act  1889,  §6. 

3  Ellis  v.  Water  Co.,  86  T.  109  (23  S.  W.  Eep.  858). 

^Fordyce  v.  Du  Bose,  87  T.  78  (26  S.  W.  Rep.  1050);  Giles  v.  Stanton,  86  T.  620 
(26  S.  W.  Rep.  615). 

5  Ellis  v.  Vernon  Ice  Co.,  4  Civ.  App.  66  (23  S.  W.  Rep.  856).  It  is  held  that 
where  a  mortgage  creditor  intervenes  in  a  suit  wherein  a  receiver  has  been  ap- 
pointed, asking  to  have  his  lien  preferred  and  foreclosed,  and  fails  to  take  any 
steps  in  the  trial  court  to  vacate  the  receivership,  but  acquiesces  therein,  he 
cannot  be  heard  on  appeal  to  question  the  action  of  the  court  in  appointing  the 
receiver. 
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The  liability  of  a  railway  company  for  personal  injuries  inflicted 
upon  an  emplo3Tee  by  reason  of  negligence  while  the  road  was  in 
the  hands  of  a  receiver  is  recognized  where  the  road  has  been  re- 
turned to  the  railway  company  improved  by  the  expenditure  by  the 
receiver  of  its  income  in  betterments,  the  injuries  not  resulting  in 
death.1 

The  remedy  against  the  person  or  corporation  receiving  the  prop- 
erty exists  only  for  such  unpaid  liabilities  as  there  may  be  at  the 
date  of  the  discharge  of  the  receiver.  The  law  does  not  declare 
that  the  claims  specified  shall  continue  to  be  a  lien  upon  the  prop- 
erty in  the  hands  of  a  purchaser  after  it  has  been  sold  by  order  of 
the  court.  It  is  the  purpose  of  the  act  to  make  the  expenses  of  the 
receivership  a  lien  upon  the  corpus  of  the  property,  and  to  hold  the 
owner  or  his  assigns,  where  it  has  been  redelivered  without  sale, 
liable  for  such  claims  without  proof  of  betterments.2 

8  995.  Judgments  and  unsued  claims  have  preference  lien  over 
mortgage. 

If  at  the  date  of  the  discharge  of  a  receiver  there  are  any  judg- 
ments, or  claims  not  sued  on,  arising  during  the  receivership,  and 
which  remain  unpaid  at  the  date  of  the  discharge,  such  judgments 
and  claims  shall  be  a  preference  lien  on  all  the  property  that  was 
in  the  hands  of  the  receiver,  superior  to  the  mortgage  lien ;  and  the 
person  or  corporation  to  whom  the  receiver  delivers  the  property 
that  was  in  his  hands  as  receiver  remains  liable  for  such  judgments 
and  claims  to  the  value  of  the  property  delivered.3 

!Tex.  &  Pac.  Ry.  Co.  v.  Brick,  83  T.  526  (18  S.  W.  Rep.  947);  Tex.  &  Pac.  Ry. 
Co.  v.  Donovon,  86  T.  378  (23  S.  W.  Rep.  10);  Tex.  &  Pac.  Ry.  Co.  v.  Gay,  86  T. 
571  (26  S.  W.  Rep.  599);  Tex.  &  Pac.  Ry.  Co.  v.  Huffman.  83  T.  286  (18  S.  W.  Rep. 
741);  Tex.  &  Pac.  Ry.  Co.  v.  Johnson,  76  T.  421  (13  S.  W.  Rep.  463);  Tex.  &  Pac. 
Ry.  Co.  v.  Overheiser,  76  T.  437  (13  S.  W.  Rep.  468);  Campbell  v.  Cook,  86  T.  630 
(26  S.  W.  Rep.  486);  Tex.  &  Pac.  Ry.  Co.  v.  Comstock,  83  T.  537  (18  S.  W.  Rep.  946); 
Tex.  &  Pac.  Ry.  Co.  v.  Boyd,  6  Civ.  App.  205  (24  S.  W.  Rep.  1086);  Tex.  &  Pac. 
Ry.  Co.  v.  Geiger,  79  T.  13  (15  S.  W.  Rep.  214):  Tex.  &  Pac.  Ry.  Co.  v.  Miller,  7£ 
T.  78  (15  S.  W.  Rep.  264);  Tex.  &  Pac.  Ry.  Co.  v.  White.  82  T.  543  (18  S.  W.  Rep. 
478);  Tex.  &  Pac.  Ry.  Co.  v.  Bloom,  85  T.*279  (20  S.  W.  Rep.  133);  Tex.  &  Pac.  Ry. 
Co.  v.  Watts,  18  S.  W.  Rep.  312;  Tex.  &  Pac.  Ry.  Co.  v.  Bailey,  83  T.  19  (18  S.  W. 
Rep.  481);  San  A.  &  A.  P.  Ry.  Co.  v.  Adams,  6  Civ.  App.  102  (24  S.  W.  Rep.  839); 
I.  &  G.  N.  Ry.  Co.  v.  Neff,  26  S.  W.  Rep.  784;  Eddy  v.  Prentice,  27  S.  W.  Rep. 
1063;  Yoakurn  v.  Kroeger,  27  S.  W.  Rep.  953;  Dayhoff  v.  L  &  G.  N.  Ry.  Co.,  2tt 
S.  W.  Rep.  517. 

2  Ho  we  v.  St.  Clair,  8  Civ.  App.  101.    See,  also,  Dillingham  v.  Kelly,'  8  Civ.  App. 
113  (27  S.  W.  Rep.  806);  Eddy  v.  Prentice,  8  Civ.  App.  58. 

3  R.  S.  1479;  Act  1889,  g  6.     Where  a  private  corporation  is  placed  in  the  hands 
of  a  receiver,  an  unsecured  claim  for  labor  performed  before  the  appointment 
of  the  receiver  cannot  be  given  priority  of  satisfaction  out  of  the  proceeds  of  a 
sale  of  the  property  as  against  a  prior  mortgage,  on  the  ground  that  the  trustees, 
after  default  in  the  payment  of  interest  on  the  mortgage  bonds,  permitted  the 
plant  to  be  operated  by  the  corporation,  and  the  debt  thereby  incurred  under 
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§  996.  Railroad  funds,  where  deposited. 

When  a  line  of  railroad  operated  by  a  receiver  lies  wholly  within 
this  state,  all  money  which  comes  into  the  hands  of  the  receiver, 
whether  from  operating  the  road  or  otherwise,  must  be  kept  and 
deposited  in  such  place  within  this  state  as  the  court  may  direct 
until  properly  disbursed;  if  any  portion  of  the  road  lies  in  an- 
other state,  the  receiver  is  required  to  deposit  in  this  state  at  least 
such  share  of  the  funds  in  his  hands  as  is  proportioned  to  the  value 
of  the  property  of  the  company  within  this  state.1 

§997.  Betterments;  rights  of  general  creditors  of  corporation. 

When  a  receiver  of  a  corporation  has,  under  the  order  of  the 
court,  made  improvements  upon  the  property  of  the  corporation, 
and  has  also,  under  the  order  of  the  court,  purchased  rolling  stock, 
machinery,  and  made  other  improvements  whereby  the  value  of  the 
property  has  been  increased,  or  has  extended  the  road,  or  acquired 
any  property  in  connection  therewith,  and  has  paid  for  the  same 
out  of  the  current  receipts  of  the  corporation  that  came  into  his 
hands  as  receiver,  then,  if  there  be  any  floating  debts  against  the 
corporation,  the  corporation  must  contribute  to  the  floating  indebt- 
edness to  the  full  value  of  the  money  so  spent  by  the  receiver.  If 
there  are  any  liens  of  any  kind  upon  the  property  of  the  corpora- 
tion, and  said  property  is  sold  under  the  order  of  the  court  and  the 
liens  foreclosed,  it  is  made  the  duty  of  the  court,  if  there  be  any 
unpaid  debts  or  judgments,  or  claims  against  the  corporation  itself, 
to  detain  in  the  hands  of  the  clerk  of  the  court  money  to  the  full 
value  of  the  improvements  made  by  the  receiver  out  of  the  pro- 
ceeds of  the  sale  of  the  property  sold,  and  pay  the  same  over  to  any 
person  or  persons  who  may  have  a  claim,  debt  or  judgment  against 
the  corporation;  and  the  court  in  ordering  the  sale  of  the  property 
must  require  sufficient  cash  money  to  be  paid  in  at  date  of  sale  to 
cover  the  full  value  of  the  improvements  made  by  the  receiver  out 
of  the  current  funds  received  by  him  from  the  property  while  re- 
ceiver.2 

§  998.  Proceedings  where  receiver  is  discharged  pending  suit 
against  him. 

If  a  receiver  is  discharged  pending  suits  against  him  for  causes  of 
action  growing  out  of  and  arising  during  the  receivership,  the  cause 
of  action  will  not  abate,  but  may  be  prosecuted  to  final  judgment 
against  the  receiver;  the  plaintiff  in  the  action  may,  if  he  sees 
proper,  make  the  party  or  corporation  to  whom  the  receiver  has 

the  promise  that  it  should  be  paid  out  of  the  earnings.    Phillips  v.  Wise,  31  S. 
W.  Rep.  438. 

1  R.  S.  1482. 

2  R.  S.  1489. 
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delivered  the  property  that  was  in  his  hands  as  receiver  a  party  to 
the  suit,  and  if  judgment  is  finally  rendered  in  favor  of  the  plaintiff 
against  the  receiver,  the  court  will  enter  up  judgment  in  favor  of 
the  plaintiff  against  the  party  to  whom  the  property  was  delivered 
by  the  receiver.1  The  discharge  of  a  receiver  will  not  affect  the 
right  of  a  party  to  sue  him  if  he  sees  proper.2 

After  the  discharge  of  a  receiver  against  whom  suit  has  been 
brought,  if  there  be  facts  to  fix  liability  on  a  railway  company's 
property  for  acts  occurring  during  the  receivership,  it  is  proper  to 
make  the  company  a  party  and  continue  the  litigation.3  The  facts 
making  the  company  liable  must  be  alleged  and  proved.4 

The  statute  does  not  apply  to  judgments  of  courts  of  the  United 
States  discharging  receivers  appointed  by  them.5 

§  999.  Property  in  hands  of  receiver  subject  to  execution. 

Where  any  person  obtains  judgment  against  a  receiver,  he  may. 
apply  to  the  court  appointing  the  receiver  for  an  order  to  pay  the 
judgment,  and  if  the  court  refuse  to  order  the  judgment  paid,  when 
there  is  money  in  the  hands  of  the  receiver  subject  to  the  payment 
of  the  judgment,  then  the  court  rendering  the  judgment  may  order 
an  execution  to  issue  against  the  receiver,  upon  the  filing  of  an  affi- 
davit stating  that  the  plaintiff  had  applied  to  the  court  appointing 
the  receiver  for  an  order  for  the  receiver  to  pay  the  judgment,  and 
that  it  was  proved  to  the  court  that  there  was  money  in  the  hands 
of  the  receiver  at  that  time  which  was  subject  to  the  payment  of 
the  judgment,  and  that  the  court  refused  to  order  the  receiver  to 
pay  the  judgment;  the  execution  may  be  levied  upon  any  property 
in  the  hands  of  the  receiver;  the  property  may  be  sold  as  under 
ordinary  executions,  and  such  sale  will  convey  the  title  of  the  same 
to  the  purchaser.6 

1  R  S.  1473,  1478;  Act  1889,  §  6. 

2  R.  S.  1477,  1480;  Act  1889,  §  6. 

3  Tex.  &  Pac.  Ry.  Co.  v.  Gay,  86  T.  571  (26  S.  W.  Rep.  599);  Brown  v.  Gay,  76  T. 
444  (13  S.  W.  Rep.  472). 

4  Tex.  &  Pac.  Ry.  Co.  v.  Adams,  78  T.  372  (14  S.  W.  Rep.  666);  Boggs  v.  Brown, 
82  T.  41  (17  S.  W.  Rep.  830);  Tex.  &  Pac.  Ry.  Co.  v.  Comstock,  83  T.  537  (18  S.  W. 
Rep.  946).     See  Brown  v.  Melton,  13  S.  W.  Rep.  473.     Without  holding  that  the 
dismissal  of  a  suit  wherein  a  receiver  was  appointed  would  subject  to  execution 
property  taken  charge  of  in  such  receivership  but  which  had  been  seized  under 
attachment  pending  the  suit,  it  is  held,  where  the  court  administering  the  prop- 
erty under  a  receivership  had  ordered  a  sale  and  had  approved  such  sale  'before 
such  dismissal,  that  the  attachment  proceedings  would  not  affect  such  sale. 
Tex.  Trunk  Ry.  Co.  v.  Lewis,  81  T.  1  (16  S.  W.  Rep.  647). 

5  Fordyce  v.  Beecher,  2  Civ.  App.  29  (21  S.  W.  Rep.  179);  Fordyce  v.  Chancey, 
2  Civ.  App.  24  (21  S.  W.  Rep.  181);  Fordyce  v.  Du  Bose,  87  T.  78  (26  S.  W.  Rep. 
1050). 

6R.S.  1474;  Act  1889,  §  6. 
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§  1000.  Sale  under  decree. 

A  sale  under  receivership  proceedings  in  a  court  having  jurisdic- 
tion will  be  presumed  regular  and  to  pass  title  to  the  property.  As 
^against  the  purchaser  no  one  could  complain,  unless  he  had  a  lien 
upon  the  property  at  the  time  of  such  sale.1  In  a  railway  receiver- 
ship sale  of  the  property  was  ordered  on  intervention  of  the  bond- 
holders. At  the  time  it  appeared  that  funds  were  in  the  hands  of 
the  receiver.  The  court  in  its  order  of  sale  reserved  jurisdiction  for 
the  purpose  of  adjusting  the  rights  of  the  parties  having  claims  to 
the  fund.  This  the  court  could  do,  and  it  could  administer  the 
fund.2 

Since  no  re-assignment  is  necessary  to  re-invest  the  assignor  with 
the  title  to  an  estate  formerly  placed  in  the  custody  of  a  receiver 
fty  order  of  a  court  of  competent  jurisdiction,  it  follows  that  no 
formal  conveyance  to  the  receiver  is  required  in  the  first  place  from 
the  owner  or  corporation  whose  estate  is  placed  by  judicial  order 
in  his  custody.  No  formal  assignment  to  the  receiver  from  the 
•owner  is  requisite  to  enable  the  court  to  pass  title  to  a  purchaser 
through  a  sale  made  by  the  receiver  acting  under  its  order.3  Upon 
final  order  closing  out  the  proceedings  and  ordering  sale,  it  is  com- 
petent to  order  sale  to  be  made  by  the  sheriff,  even  though  a  bond- 
holder secured  by  deed  of  trust  with  power  to  sell  may  be  a  party, 
and  desire  to  make  such  sale  under  his  trust  deed.4 

§  1001.  Master  in  chancery. 

When  a  receiver  is  appointed  and  has  qualified,  it  is  made  the 
duty  of  the  court  to  appoint  a  master  in  chancery,  who  must  be  a  citi- 
zen of  the  state,  and  not  an  attorney  for  either  party  to  the  action 
nor  related  to  either  party.  He  must  perform  all  the  duties  re- 
quired of  him  by  the  court,  is  under  orders  of  the  court,  and  has 
such  power  as  a  master  in  chancery  has  in  a  court  of  equity.5 

When  a  matter  is  referred  to  a  master  in  chancery  for  investi- 
gation, it  is  his  duty  to  report  only  his  conclusions;  he  need  not 
show  the  authority  and  proceedings  under  which  his  report  is 
made.6  A  special  master  has  no  power  or  authority  except  such  as 
is  derived  from  the  order  of  the  court  making  the  appointment. 
If  he  goes  beyond  this,  his  action  has  no  official  weight,  and  should 
be  set  aside.  Orders  of  reference  should  specify  the  principles  on 
which  the  accounts  are  to  be  taken  or  the  inquiry  to  proceed,  so  far 
as  the  court  shall  have  decided  thereon,  and  the  examination  should 

1  Tex  Trunk  Ry.  Co.  v.  Lewis,  81  T.  1  (16  S.  W.  Rep.  647). 

2  Giles  v.  Stanton,  86  T.  620  (26  S.  W.  Rep.  615). 

3  Russell  v.  Railway  Co.,  68  T.  646  (5  S.  W.  Rep.  686). 

4  Ellis  v.  Water  Co.,  86  T.  109  (23  S.  W.  Rep.  858). 
*R  S.  1485. 

«Trigg  v.  Trigg,  18  S.  W.  Rep.  313. 
62 
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be  limited  to  such  matters  within  the  order  as  the  principles  of  the 
decree  or  order  may  render  necessary.1 

§  1002.  Investment  of  funds. 

The  funds  in  the  hands  of  a  receiver  may  be  invested  upon  inter- 
est by  order  of  the  court,  but  no  such  order  shall  be  made  except 
upon  consent  of  all  the  parties  to  the  action.2 

§  1003.  Inventory  of  property. 

The  receiver,  as  soon  after  his  appointment  as  possible,  must  re- 
turn to  the  court  appointing  him  a  true  and  correct  inventory  of" 
all  property  received  by  him  as  such  receiver.3 

§  1004.  Beceivership  of  corporation  limited  to  three  years. 

The  statute  provides  that  no  corporation  shall  be  administered  in 
any  court  for  a  longer  period  than  three  years  from  the  date  of  the 
appointment  of  the  receiver;  and  that  within  three  years  the  court 
must  wind  up  the  affairs  of  the  corporation,  unless  prevented  by 
appeal  of  litigation.4 

§  1005.  Receivers  of  federal  courts. 

The  several  acts  of  the  legislature  upon  the  subject  of  receivers 
do  not  purport  by  their  language  to  affect  receivers  appointed  by 
the  federal  courts,  in  their  official  capacity ;  and  courts  will  con- 
strue them  so  as  to  embrace  such  objects  as  the  legislature  had  the 
authority  to  legislate  upon.  These  acts  were  not  intended  to  affect 
the  procedure  of  federal  courts  as  to  receivers  appointed  by  them/" 
Receivers  appointed  by  the  federal  court  derive  their  authority  from 
national  laws  under  which  the  court  proceeds.  It  is  only  through 
the  operation  of  such  appointment  that  the  receiver  is  placed  in  the- 
attitude  of  a  representative  of  the  owner  of  the  property,  and  how 
long  his  authority  as  such  may  continue  is  a  question  committed  to- 
the  judgment  of  that  court.6 

1  Ballard  v.  McMillan,  5  Civ.  App.  679  (2-5  S.  W.  Rep.  327),  citing  2  Daniels'  Ch. 
Prac.  1221,  note  2.  and  Remsen  v.  Rerasen,  2  Johns.  Ch.  495.     The  order  appoint 
ing  a  master  in  this  case  authorized  him  to  hear  proofs  of  claims  against  a 
community  estate  in  the  hands  of  a  receiver,  and  report  the  same,  together  with 
his  findings,  to  the  court.    This  did  not  authorize  him  to  make  new  parties,  or  to- 
make  any  investigation  or  inquiry  concerning  the  title  to  real  estate  claimed 
by  the  receiver  as  a  part  of  the  community  estate. 

2  R.  S.  1471. 
»R.  S.1486. 
4R.  S.  1491. 

*Fordyce  v.  Du  Bose,  87  T.  78  (26  S.  W.  Rep.  1050). 

6  Fordyce  v.  Beecher,  2  Civ.  App.  29  (21  S.  W.  Rep.  179).  Where  a  railroad  re- 
ceiver of  a  federal  court  is  dischai'ged  upon  his  return  of  the  property  of  the 
receivership  to  the  corporation  by  virtue  of  a  consent  decree  by  which  such 
property  is  charged  with  liability  for  claims  accruing  during  such  receivership 
and  by  virtue  thereof,  such  railroad  company  may  be  sued  in  a  state  court  on 
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A  receiver  appointed  by  a  United  States  court  is  subject  to  suit 
in  any  court  having  jurisdiction  over  the  subject-matter  without 
the  necessity  of  asking  leave  of  the  court  which  appointed  him.1 
The  custody  of  the  property  appertains  exclusively  to  the  court 
which  appointed  the  receiver,  but  in  another  court  may  be  estab- 
lished a  debt  against  the  receivership  which  will  be  recognized  by 
the  court  which  appointed  the  receiver.  How  the  judgment  shall 
be  paid  in  adjusting  equities  between  various  creditors  pertains  ex- 
clusively to  the  court  having  custody  through  the  receiver  of  as- 
sets.2 In  a  suit  against  a  receiver  appointed  by  the  federal  court 
for  damage,  it  is  error  for  the  district  court  to  prescribe  the  par- 
ticular funds  out  of  which  judgment  should  be  paid.  The  judg- 
ment should  be  against  the  receiver  in  his  official  capacity,  leaving 
the  matter  of  its  enforcement  to  be  determined  by  the  court  having 
jurisdiction  of  the  receivership,  in  view  of  the  rights  of  all  persons 
interested  in  the  proper  application  of  the  fund  in  the  custody  of 
that  court.3 

The  act  of  congress  authorizing  receivers  appointed  by  federal 
courts  to  be  sued  without  leave  of  the  court  making  the  appoint- 
ment has  the  effect  of  making  the  judgments  rendered  in  such  suits 
conclusive  as  to  the  amount  due,  and  the  intervention  in  the  federal 
court  by  the  owner  of  such  a  judgment  does  not  give  the  court 
jurisdiction  to  annul  the  claim.4 

§  1006.  Powers  and  liabilities  of  trustees  of  dissolved  corporation. 

The  statute  provides  that  upon  the  dissolution  of  any  corporation 
already  created  by  or  under  the  laws  of  this  state,  unless  a  receiver  is 
appointed  by  some  court  of  competent  authority,  the  president  and 
directors  or  managers  of  the  affairs  of  the  corporation  at  the  time  of 
its  dissolution,  by  whatever  name  they  may  be  known  in  law,  shall  be 
trustees  of  the  creditors  and  stockholders  of  such  corporation,  with 
full  power  to  settle  the  affairs,  collect  the  outstanding  debts,  and  di- 
vide the  moneys  and  other  property  among  the  stockholders,  after 
paying  the  debts  due  and  owing  by  such  corporation  at  the  time  of 
its  dissolution  as  far  as  such  money  and  property  will  enable  them ; 
and  for  this  purpose  they  may  maintain  or  defend  any  judicial  pro- 
such  a  claim  after  the  discharge,  both  by  virtue  of  the  consent  decree  and  under 
the  act  of  March  19,  1889,  and  this  without  reference  to  betterments.  M.,  K.  & 
T.  R.  Co.  v.  Chilton,  27  S.  W.  Rep.  272. 

1  Act  of  Congress  of  March  3,  1887. 

2Dillingham  v.  Russell,  73  T.  47  (11  S.  W.  Rep.  139);  So.  Pac.  Ry.  Co.  v.  Mad- 
dox,  75  T.  300  (12  S.  W.  Rep.  815). 

3  Brown  v.  Brown,  71  T.  355  (9  S.  W.  Rep.  261).  As  to  conflicting  receiverships, 
see  Tex.  Trunk  Ry.  Co.  v.  State,  83  T.  1  (18  S.  W.  Rep.  199). 

*  Garrison  v.  Tex.  &  Pac.  Ry.  Co.,  30  S.  W.  Rep.  725,  citing  Tex.  &  Pac.  Ry.  Co. 
v.  Griffin,  76  T.  441  (13  S.  W.  Rep.  471),  and  other  cases. 
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ceeding.  The  trustees  are  severally  responsible  to  the  creditors  and 
stockholders  of  the  corporation  to  the  extent  of  its  property  and 
effects  coming  into  their  hands.1 

By  dissolution,  as  used  in  the  statute,  is  meant  that  result  which 
follows  the  expiration  of  the  time  limited  by  the  charter,  or  the  result 
of  a  judgment  of  a  court  of  competent  jurisdiction  declaring  the  dis- 
solution. The  mere  insolvency  of  a  corporation,  followed  by  cessa- 
tion of  business,  with  no  intent  to  resume,  will  not  operate  what  is 
technically  known  as  dissolution ;  but  it  has  been  held  in  many  cases 
that  such  condition  of  affairs  will  confer  on  creditors  practically 
the  same  rights  as  they  would  have  under  a  technical  dissolution.2 
The  above  statute  establishes  the  proposition  that  a  trusteeship 
exists  in  any  case  of  dissolution  to  which  it  is  applicable,  and  this 
necessarily  fixes  upon  the  property  a  trust  primarily  for  the  pay- 
ment of  debts ;  and  the  courts  incline  to  the  opinion  that  the  in- 
solvency of  a  private  trading  corporation,  and  the  execution  of  a 
preferential  deed  of  trust,  should  be  given  the  full  effect  of  a  tech- 
nical dissolution.3 

i  R.  S.  682,  683. 

2Slee  v.  Bloom,  19  Johns.  456;  Briggs  v.  Penniman,  8  Cow.  387;  Bank  v.  Ibbot- 
son,  24  Wend.  478;  Carey  v.  Railway,  5  Iowa,  357;  Moore  v.  Whitcomb,  48  Mo. 
543;  Savings  Ass'n  v.  Kellog,  52  Mo.  588. 

»  Lyons-Thomas  Hardware  Co.  v.  Manufacturing  Co.,  86  T.  143  (24  S.  W.  Rep.  16). 
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§  10O7.  Action  for  actual  damages  lies,  when. 
An  action  for  actual  damages  on  account  of  injuries  causing  the 
death  of  any  person  may  be  brought  in  the  following  cases: l 

1.  When  the  death  is  caused  by  the  negligence  or  carelessness  of 
the  proprietor,  owner,  charterer  or  hirer  of  any  railroad,  steam- 
boat, stage-coach  or  other  vehicle  for  the  conveyance  of  goods  or 
passengers,  or  by  the  unfitness,  negligence  or  carelessness  of  their 
servants  or  agents.2 

2.  When  the  death  is  caused  by  the  negligence  or  carelessness 
of  the  receiver  or  receivers  or  other  person  or  persons  in  charge 
or  control  of  any  railroad,  their  servants  or  agents.     The  liability 
of  receivers  extends  to  cases  in  which  the  death  may  be  caused  by 
reason  of  the  bad  or  unsafe  condition  of  the  railroad  or  machinery 
or  other  reason  or  cause  by  which  an  action  may  be  brought  for 
damages  on  account  of  injuries,  the  same  as  if  the  railroad  were 
being  operated  by  the  railroad  company.3 

1 R.  S.  3017.  The  action  will  lie  although  the  act  complained  of  amounted  to 
a  felony,  and  without  regard  to  any  criminal  proceeding  on  account  of  the 
homicide.  R.  S.  3020;  Const,  art.  XVI,  §  26.  See  §  324,  ante. 

2  The  original  act  of  1860  used  the  term  gross  negligence  in  reference  to  the 
acts  of  servants  or  agents.     The  word  gross  was  struck  out  by  the  amendment 
of  1887.    See  San  Antonio  St.  Ry.  Co.  v.  Cailloutte,  79  T.  341  (15  S.  W.  Rep.  390); 
Sabine  &  E.  &  T.  Ry.  Co.  v.  Hanks,  2  Civ.  App.  306  (21  S.  W.  Rep.  947). 

3  This  provision  was  added  by  the  amendment  of  1892.     Acts  1892,  p.  5.     It  will 
be  noticed  that  only  receivers  of  railroads  are  now  made  liable.    Before  the 
amendment  receivers  were  not  liable,  not  being  proprietors,  owners,  charterers 
or  hirers  of  railroads,  etc.     Tex.  &  Pac.  Ry.  Co.  v.  Geiger,  79  T.  13  (15  S.  W.  Rep. 
214);  Turner  v.  Cross,  83  T.  218  (18  S.  W.  Rep.  578);  Yoakum  v.  Selph,  83  T.  607 
(19  S.  W.  Rep.  145);  H.  &  T.  C.  Ry.  Co.  v.  Roberts,  19  S.  W.  Rep.  512;  Bouner  v. 
Thomas,  20  S.  W.  Rep.  722;  Tex.  &  Pac.  Ry.  Co.  v.  Collins,  84  T.  121  (19  S.  W. 

*  As  to  parties,  see  §  190,  ante.  Abatement  of  action,  see  §  324,  ante.  As  to 
jurisdiction  where  the  injury  is  inflicted  in  another  state  or  country,  see  £§  76, 
77,  ante.  As  to  venue,  see  £§  229,  245,  251.  ante.  As  to  charging  the  jury  on 
questions  of  negligence  and  damages,  see  g§  574-576,  ante.  For  a  form  of  peti- 
tion, see  Texas  Pleading,  §  159. 
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3.  When  the  death  of  any  person  is  caused  by  the  wrongful  act, 
negligence,  unskilfulness  or  default  of  another.  Under  this  pro- 
vision, a  private  corporation,  other  than  a  common  carrier,  is  liable 
for  injuries  resulting  in  death  from  what  may  be  deemed  its  own 
wrongful  acts  or  omissions,  as  distinguished  from  the  acts  or  omis- 
sions of  its  servants  or  agents.  The  words  any  person  mean  a  nat- 
ural person,  but  the  word  another  includes  private  corporations.1 
One  cannot  be  held  liable  under  this  provision  for  the  act  of  his 
servant  or  agent.'  A  sheriff  is  not  liable  for  an  unlawful  killing  by 
his  deputy.2 

§  1008.  Character  of  the  wrongful  act. 

The  wrongful  act,  negligence,  carelessness,  unskilfulness  or  de- 
fault must  be  of  such  a  character  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  for  such  in- 
jury.3 

The  action  will  lie  where  the  death  w as  instantaneous.  Whether 
a  cause  of  action  actually  accrued  to  deceased  or  not  is  unimportant.4 
As  a  general  rule,  a  man  can  recover  no  damages  for  an  injury  re- 
ceived at  the  hands  of  another,  with  his  own  consent,  unless  it  arises 
from  some  act  which  is  in  itself  a  breach  of  the  peace.  But  in  cases 
in  which  no  breach  of  the  peace  is  involved,  the  injured  party  con- 
Rep.  365);  Campbell  v.  Davis,  22  S.  W.  Rep.  244;  Brown  v.  Record,  23  S.  W.  Rep. 
704;  Tex.  &  Pac.  Ry.  Co.  v.  Bledsoe,  2  Civ.  App.  88  (20  S.  W.  Rep.  1135);  Tex.  & 
Pac.  Ry.  Co.  v.  Thedens,  21  S.  W.  Rep.  132;  Dillingham  v.  Scales,  24  S.  W.  Rep. 
975. 

i  Fleming  v.  Texas  Loan  Agency,  87  T.  238  (27  S.  W.  Rep.  126);  Fleming  v. 
Texas  Loan  Agency,  28  S.  W.  Rep.  388;  Rigdon  v.  Temple  Water-works,  32  S.  W. 
Rep.  828:  Lynch  v.  Southwestern  T.  &  T.  Co.,  32  S.  W.  Rep.  776.  It  has  been 
held  that  the  word  another  in  this  subdivision  means  a  natural  person;  and 
that  a  municipal  corporation  is  not  liable.  Ritz  v.  City  of  Austin,  1  Civ.  App. 
455  (20  S.  W.  Rep.  1029).  In  this  case  the  husband  sued  the  city  for  damages 
for  personal  injuries  caused  by  alleged  neglect  on  the  part  of  the  city  to  keep 
its  streets  in  repair,  and  died  pending  the  suit.  On  application  by  the  widow 
and  heirs  to  revive  the  suit,  and  also  to  be  permitted  to  prosecute  for  damages 
for  injuries  resulting  in  death,  it  was  held  that  the  suit  as  originally  brought 
abated,  and  that  the  city  was  not  liable  under  the  statute.  An  action  was  main- 
tained against  a  city  in  City  of  Galveston  v.  Barbour,  62  T.  172. 

The  act  of  1895  provides  that  causes  of  action  on  which  suit  has  been  or  may 
hereafter  be  brought  by  an  injured  person  for  personal  injuries  other  than  those 
resulting  in  death  do  not  abate  by  reason  of  his  death.  See  §  325,  ante.  It 
would  seem  that  the  right  of  action  for  personal  injuries  survives  under  this 
statute  only  when  the  death  is  not  caused  by  the  injury.  If  it  is  caused  by 
the  injury  then  the  remedy  provided  for  such  cases  must  be  adopted. 

That  the  deceased  had  instituted  a  suit  for  damages,  which  was  pending  at 
his  death,  is  not  a  bar  to  a  suit  by  his  widow  and  children  under  the  statute. 
I.  &  G.  N.  Ry.  Co.  v.  Kuehn,  70  T.  582  (8  S.  W.  Rep.  484). 

2Hendrick  v.  Walton,  69  T.  192  (6  S.  W.  Rep.  749). 

3R.  S.  3018. 

4 1.  &  G.  N.  Ry.  Co.  v.  Kindred,  57  T.  491. 
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senting  to  the  act  must  be  capable  of  refusing  or  consenting.1  If 
the  injury  is  caused  by  the  negligence  of  a  fellow-servant,  under 
such  circumstances  as  that  the  deceased  could  not  have  maintained 
an  action  against  the  employer  had  he  survived,  then  his  repre- 
sentatives cannot  sue.2  The  act  of  1893  defines  vice-principals  and 
fellow-servants.3 

§  1009.  Measure  and  elements  of  damages. 

The  jury  may  give  such  damages  as  they  may  think  proportioned 
;to  the  injury  resulting  from  the  death.4 

The  compensation  is  for  the  pecuniary  injury,  and  must  be  con- 
fined to  actual  damages ;  loss  of  the  society  of  the  deceased  is  not  to 
be  considered.5  The  court  should  give  the  jury  definite  instructions 
on  the  subject.6 

1  McCue  v.  Klein,  60  T.  168.    It  is  held  in  this  case  that  if  one  whose  mental 
faculties  are  suspended  by  intoxicating  drink  is  induced  to  continue  to  swallow 
^spirituous  liquor  to  such  excess  as  manifestly  to  endanger  his  life,  and  he  dies 
therefrom,  he  who  thus  takes  advantage  of  his  helpless  and  drunken  condition 
ds  liable  in  damages  to  the  surviving  husband,  wife,  children,  parents,  etc.     The 
fact  that  the  deceased  killed  himself  by  drinking  on  a  wager  as  to  the  quantity 
of  liquor  he  could  swallow,  when  the  experiment  was  likely  to  result  in  death 
•or  great  bodily  harm,  cannot  relieve  those  who  induced  the  act  from  liability. 

2  Tex.  &  N.  O.  R.  Co.  v.  Berry,  67  T.  238  (5  S.  W.  Rep.  817).     The  testimony  of 
the  plaintiff  should  develop  all  the  circumstances  of  the  accident,  and  show  the 
relation  of  the  deceased  thereto,  and  that  the  injury  complained  of  was  caused 
by  the  negligent  act  of  the  defendant,  under  such  circumstances  as  do  not  show 

.any  negligence  on  the  part  of  deceased  which  contributed  to  the  injury.  G.,  C. 
-<fc  S.  F.  Ry.  Co.  v.  Rordon,  22  S.  W.  Rep.  519;  Tex.  &  Pac.  Ry.  Co.  v.  Nicholson, 
22  S.  W.  Rep.  770;  I.  &  G.  N.  Ry.  Co.  v.  Neff,  26  S.  W.  Rep.  784. 

A.  and  B.  meet  and  engage  in  an  altercation.  A.  attempts  to  cut  B.  with  a 
knife,  and  B.  draws  a  pistol  and  shoots  A.,  and  then  tries  to  escape  by  running 
away,  and  while  running  is  shot  and  killed  by  C.,  a  son  of  A.  The  killing  is 
wrongful,  and  C.  is  liable  in  damages.  It  is  not  error  to  exclude  evidence  as  to 
the  cause  of  the  difficulty  between  A.  and  B.  Stephens  v.  \Yallace,  30  S.  W. 
Rep.  1099. 

If  city  authorities  cause  the  removal  of  a  person  afflicted  with  a  contagious 
disease,  and  fail  to  exercise  the  care  required  under  the  circumstances,  and 
-death  results,  they  are  liable,  though  acting  under  a  city  ordinance.  Aaron  v. 
Broiles,  64  T.  316. 

3  R.  S.  4560/,  4560gr.    The  act  is  entitled  "  An  act  to  define  who  are  fellow-serv- 
.ants  and  who  are  not  fellow-servants,  and  to  prohibit  contracts  between  em- 
ployer and  employees,  based  upon  contingency  of  the  injury  or  death  of  the 
employees,  limiting  the  liability  of  the  employer  for  damages;  "  but  in  the  body 
•of  the  act  only  persons  engaged  in  the  service  of  railway  companies,  their  re- 
•ceivers  or  managers,  are  mentioned.    See  Campbell  v.  Cook,  86  T.  630;  Union 
•Cent.  L.  Ins.  Co.  v.  Chowning,  86  T.  654. 

*  R.  S.  3027. 

*G.,  H.  &  S.  A,  Ry.  Co.  v.  Worthy,  29  S.  W.  Rep.  376;  G.,  C.  &  S.  F.  Ry.  Co.  v. 
:  South  wick,  30  S.  W.  Rep.  592;  H.  &  T.  C.  Ry.  Co.  v.  Cowser,  57  T.  293;  L  &  G.  N. 
Ry.  Co.  v.  Kuehn,  2  Civ.  App.  210  (21  S.  W.  Rep.  58);  Taylor,  B.  &  H.  Ry.  Co.  v. 
Warner,  84  T.  122  (19  S.  W.  Rep.  449;  20  S.  W.  Rep.  823);  G.,  H.  &  S.  A.  Ry.  Co.  v. 
•Gormley,  27  S.  W.  Rep.  1051;  McGown  v.  Railway  Co., 85  T.  289  (20  S.  W.  Rep.  80). 

6H.  &  T.  C.  Ry.  Co.  v.  Nixon,  52  T.  19;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Worthy,  27 
S.  W.  Rep.  426. 
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Parents  are  entitled  at  least  to  nominal  damages  for  the  wrongful 
killing  of  a  child.1  One  who  has  sustained  no  injury  is  not  entitled 
to  recover,  although  he  has  been  joined  as  a  plaintiff;2  as  in  case 
of  one  who  has  not  received  any  pecuniary  aid  from,  the  deceased, 
or  is  not  entitled  to  such  assistance.3 

Evidence  of  the  probable  duration  of  life  by  experts  in  the  busi- 
ness of  life  insurance  is  admissible  in  suits  for  negligently  causing 
the  death  of  a  son,  etc.,  but  it  is  not  necessary.  Our  law  contem- 
plates that  the  jury  shall  judge  of  this  upon  proof  being  made  of 
the  party's  age  and  physical  condition.4 

Mental  anguish  and  suffering  on  the  part  of  the  plaintiff  is  not 
an  element  of  damage;5  nor  is  pain  and  suffering  on  the  part  of 
the  deceased  to  be  considered.6 

Under  the  statute  relating  to  fellow-servants,  contracts  made  be- 
tween an  employer  and  an  employee,  based  upon  the  contingency 
of  death  or  injury  of  the  employee,  limiting  the  liability  of  the  em- 
ployer, or  fixing  damages,  are  invalid.7 

§  1010.  Exemplary  damages  allowed,  when. 

When  the  death  is  caused  by  the  wilful  act  or  omission  or  gross- 
negligence  of  the  defendant,  exemplary  as  well  as  actual  damages- 
may  be  recovered.8 

Exemplary  damages  are  not  allowed  unless  the  plaintiff  is  en- 
titled to  actual  damages,9  and  actual  damages  are  not  recoverable 
where  there  is  no  pecuniary  injury.10  The  constitution  authorizes  a 

i  Brunswig  v.  White,  70  T.  504  (8  S.  W.  Rep.  85). 
2G.,  C.  &  S.  F.  Ry.  Co.  v.  Younger,  29  S.  W.  Rep.  948. 

3  St.  L.,  A.  &  T.  Ry.  Co.  v.  Johnston,  78  T.  536  (15  S.  W.  Rep.  104);  San  A.  &  A. 
P.  Ry.  Co.  v.  Long,  87  T.  148.     An  adult  son  and  a  married  daughter  are  not  en- 
titled to  damages  for  the  killing  of  their  father,  it  not  appearing  that  they 
received  aid  from  him.     St.  L.,  A.  &  T.  Ry.  Co.  v.  Johnston,  78  T.  536  (15  S.  W. 
Rep.  104).     In  Dallas  R.  T.  Ry.  Co.  v.  Elliott,  7  Civ.  App.  216,  it  was  held  that  an 
adult  son  might  sue  for  the  killing  of  his  mother. 

4  G.,  C.  &  S.  F.  Ry.  Co.  v.  Compton,  75  T.  667  (13  S.  W.  Rep.  667);  S.  A.  &  A.  P; 
Ry.  Co.  v.  Bennett,  76  T.  151  (13  S.  W.  Rep.  319);  G.,  C.  &  S.  F.  Ry.  Co.  v.  Smith, 
26  S.  W.  Rep.  644.     The  fact  that  deceased  was  a  vigorous  man  with  a  long  ex- 
pectancy of  life  may  be  proved  without  being  specially  pleaded.     G.,  H.  &  S.  A. 
Ry.  Co.  v.  Gormley,  27  S.  W.  Rep.  1051. 

&Storrie  v.  Marshall,  27  S.  W.  Rep.  956. 

« Southern  Cotton  Press  Co.  v.  Bradley.  52  T.  587;  March  v.  Walker,  48  T.  372. 

'  R.  S.  4560/1.  There  is  room  for  doubt  as  to  whether  the  act  has  reference- 
only  to  railway  employees,  or  whether  it  has  a  wider  application. 

8R.  S.  3019;  Const.,  art.  XVI,  §26.  The  constitution  mentions  "every  per- 
son, corporation  or  company,"  without  any  reference  to  the  corporation  or  com- 
pany as  a  carrier. 

»  Ritz  v.  City  of  Austin,  1  Civ.  App.  455  (20  S.  W.  Rep.  1029);  Flanagan  v.  Wo- 
mack,  54  T.  45;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Levy,  59  T.  563;  Girard  v.  Moore,  86  T. 
675  (26  S.  W.  Rep.  945). 

10  G.,  H.  &  S.  A.  Ry.  Co.  v.  Worthy,  29  S.  W.  Rep.  376;  G.,  C.  &  S.  F.  Ry.  Co.  v, 
Southwick,  30  S.  W.  Rep.  592. 
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recovery  of  exemplary  damages  by  the  surviving  husband  or  wife, 
or  the  heirs  of  the  body  of  the  deceased ;  no  other  person  is  en- 
titled to  exemplary  damages.1  The  facts  authorizing  a  recovery  of 
exemplary  damages  must  be  alleged  and  proved.2  There  must  be 
allegations  of  wilful  acts  or  omission  or  gross  neglect  on  the  part 
of  the  person,  company  or  corporation  complained  of,  or  on  the 
part  of  the  corporate  officer  representing  the  corporation ;  an  aver- 
ment of  gross  negligence  on  the  part  of  the  servants  and  agents  of 
the  company  is  not  sufficient,  unless  it  be  alleged  that  the  act  of 
the  servant  was  approved  or  ratified.3 

When  both  actual  and  exemplary  damages  are  sought,  they 
should  be  claimed  by  proper  allegations,  in  the  nature  of  two  dis- 
tinct counts  in  different  causes  of  action  or  cross-action,  with  aver- 
ments respectively  appropriate  to  each  remedy,  and  the  jury  should 
be  required  to  respond  in  separate  verdicts,  showing,  if  any,  the 
amount  of  actual  and  that  of  exemplary  damages  they  may  find.4 
It  is  too  late  to  object  on  appeal  that  the  charge  did  not  direct 
separate  verdicts.5 

.  §1O11.  Damages  must  be  apportioned. 

The  amount  of  damages  recovered  must  be  divided  among  the 
persons  entitled  to  the  benefit  of  the  action,  or  such  of  them  as  are 
alive,  in  such  shares  as  the  jury  shall  find  by  their  verdict.6 

The  failure  of  the  jury  to  apportion  the  damages  is  not  reversible 
error,7  especially  where  all  the  beneficiaries  are  joined.8  And  where 
one  plaintiff  who  is  entitled  to  sue  waives  his  right,  and  a  verdict  is 
asked  in  favor  of  the  remaining  plaintiff,  a  judgment  in  favor  of 
the  latter  and  in  favor  of  the  defendant  against  the  former  fully 
protects  the  defendant.9 

A  recovery  in  favor  of  husband  and  wife  for  the  death  of  a  child 
is  community  property,  and  need  not  be  apportioned.10 

1H.  &  T.  C.  Ry.  Co.  v.  Baker,  57  T.  419;  Winnt  v.  I.  &  G.  N.  Ry.  Co.,  74  T.  32 
(11  S.  W.  Rep.  907);  H.  &  T.  C.  Ry.  Co.  v.  Cowser,  57  T.  293;  L  &  G.  N.  Ry.  Co.  v. 
Kindred,  57  T.  491. 

2H.  &  T.  C.  Ry.  Co.  v.  Baker,  57  T.  419. 

3  Winnt  v.  I.  &  G.  N.  Ry.  Co.,  74  T.  32  (11  S.  W.  Rep.  907);  Hays  v.  H.  G.  N.  Ry. 
Co.,  46  T.  272;  Tex.  &  Pac.  Ry.  Co.  v.  De  Milley,  60  T.  194;  I.  &  G.  N.  Ry.  Co.  v. 
Garcia,  70  T.  207  (7  S.  W.  Rep.  802);  H.  &  T.  C.  Ry.  Co.  v.  Cowser,  57  T.  293; 
Aaron  v.  Broiles,  64  T.  316;  Campbell  v.  H.  &  T.  C.  R,  Co.,  2  U.  C.  473;  I.  &  G.  N. 
Ry.  Co.  v.  McDonald,  75  T.  41  (12  S.  W.  Rep.  860). 

4  G.,  H.  &  S.  A.  Ry.  Co.  v.  Le  Gierse,  51  T.  189;  Wallace  v.  Finberg,  46  T.  35. 

5  Belo  v.  Wren,  63  T.  686. 
6R.S.  3027. 

7  G.,  C.  &  S.  F.  Ry.  Co.  v.  Burleson,  26  S.  W.  Rep.  1107;  March  v.  Walker,  48  T. 
372. 

8  Tex.  &  Pac.  Ry.  Co.  v.  Hudman,  28  S.  W.  Rep.  388.    See  H.  &  T.  C.  Ry.  Co.  v. 
Moore,  49  T.  31. 

9  Dallas  Rapid  Transit  Ry.  Co.  v.  Elliott,  7  Civ.  App.  216.    See  §  190,  ante. 
10  San  Antonio  St.  Ry.  Co.  v.  Mechler,  29  S.  W.  Rep.  202. 
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The  amount  recovered  is  not  liable  for  the  debts  of  the  deceased.1 
A  posthumous  child  may  recover  damages  for  the  death  of  his 

father,  and  is  not  concluded  by  an  action  brought  by  the  mother 

for  the  benefit  of  herself  and  daughter.2 

§  1012.  Limitations. 

The  cause  of  action  accrues  at  the  death  of  the  injured  party, 
.and  suit  must  be  brought  within  one  year  from  that  date.3  If  the 
parties  entitled  to  the  benefit  of  the  action  fail  to  sue  within  three 
calendar  months  after  the  death,  then  it  is  the  duty  of  the  executor 
or  administrator  of  the  deceased  to  sue,  unless  requested  not  to  do 
-so  by  all  the  parties  interested.4  Adult  parties  brought  in  by  an 
.amendment  to  the  petition  filed  more  than  one  year  after  the  death 
of  the  deceased  are  not  entitled  to  recover.5  But  those  whose 
claims  are  barred  ought  always  to  be  joined.6  If  any  necessary 
parties  are  omitted,  for  any  reason,  they  should  be  described  in  the 
petition;  and  when  it  is  evident  that  there  are  omitted  persons  who 
are  not  described,  an  exception  to  the  petition  should  be  allowed.7 

An  action  by  a  posthumous  child  to  recover  damages  for  the  kill- 
ing of  his  father  is  not  barred  within  one  year,  although  the  mother 
was  capable  of  suing  when  the  right  of  action  accrued.8 

i  R.  S.  3021;  H.  &  T.  C.  Ry.  Co.  v.  Hook,  60  T.  403. 

*  Nelson  v.  G.,  H.  &  S.  A.  Ry.  Co..  78  T.  621  (14  S.  W.  Rep.  1021);  Tex.  &  Pac. 
Ry.  Co.  v.  Robertson,  82  T.  657  (17  S.  W.  Rep. '1041);  Mo.  Pac.  Ry.  Co.  v.  Lehm- 
berg,  75  T.  61  (12  S.  W.  Rep.  838). 

3  R.  S.  3353. 

*  R.  S.  3023. 

&  Paschal  v.  Owen,  77  T.  583  (14  S.  W.  Rep.  203);  E.  L.  &  R.  R.  Ry.  Co.  v.  Cul- 
toerson,  72  T.  375  (10  S.  W.  Rep.  706).  See  §  190,  ante. 

6  Dallas  &  W.  R.  Co.  v.  Spiker,  59  T.  435;  Ft.  W.  &  D.  C.  Ry.  Co.  v.  Wilson,  85 
T.  516  (22  S.  W.  Rep.  578). 

7H.  &  T.  C.  Ry.  Co.  v.  Moore,  49  T.  31. 

*  Nelson  v.  G.,  H.  &  S.  A.  Ry.  Co.,  78  T.  621  (14  S.  W.  Rep.  1021). 
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§  1013.  Liability  of  parties  to  bills  ot  exchange  and  notes  may  be 
fixed  by  protest. 

The  holder  of  any  bill  of  exchange  or  promissory  note,  assignable 
or  negotiable  by  the  law  merchant,  may  secure  and  fix  the  liability 
of  any  drawer  or  indorser,  by  procuring  such  bill  or  note  to  be  reg- 
ularly protested  by  a  notary  public  for  non-acceptance  or  non-pay- 
ment, and  giving  notice  of  such  protest  to  such  drawer  or  indorser, 
according  to  the  usage  and  custom  of  merchants.  Three  days  of 
grace  are  allowed  on  the  bills  and  notes  above  mentioned.1 

A  non-negotiable  note,  or  a  negotiable  note  without  days  of  grace, 
falling  due,  according  to  its  face,  on  Sunday,  must  be  presented  for 
payment  and  protested  on  the  following  Monday.  A  protest  on 
Saturday  is  premature  and  wrongful,  but  is  not  actionable  per  se; 
special  damage  must  be  alleged  and  proved.2  A  note  carrying  days 
of  grace  must  be  presented  and  protested  on  the  last  day  of  grace ; 
this  is  the  rule  of  the  law  merchant.  The  question  whether  suit 
may  be  brought  on  that  day,  in  case  of  non-pajmient,  is  left  unde- 
cided. The  authorities  are  conflicting.3  It  has  been  held  that  the 
maker  of  a  note  has  the  whole  of  the  last  day  of  grace  in  which  to 
pay  it,  and  that  he  cannot  be  sued  upon  it  until  the  next  day.4  A 
premature  protest  will  not  fix  the  liability  of  the  indorser.  Receiv- 

1R.S.  315,  318. 

2Hirshfield  v.  Ft  W.  Nat.  Bank,  83  T.  452  (18  S.  W.  Rep.  743).  Article  2837 
of  the  Revised  Statutes  of  1879  provided  that  if  any  legal  holiday  should  occur 
on  a  Sunday,  presentment  should  be  made  on  the  preceding  Saturday.  This  ar- 
ticle is  omitted  from  the  Revised  Statutes  of  1895. 

3  Carey  Lombard  Lumber  Co.  v.  First  Nat.  Bank  of  Ballinger,  86  T.  299  (24  S. 
W.  Rep.  260). 

4  Moore  v.  Holloway,  25  T.  Sup.  81;  Watkins  v.  Willis,  58  T.  521:  Hamilton  G. 
&  M.  Co.  v.  Sinker.  74  T.  51  (11  S.  W.  Rep.  1056);  McDowell  v.  Nicholson,  2  App. 
C.  C.,  §  270;  First  Nat.  Bank  v.  Beck,  2  App.  C.  C.,  §  833. 
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ing  security  by  an  indorser  does  not  deprive  him  of  the  right  to 
protest  and  notice.1 

Protest  of  a  non-negotiable  instrument  is  not  necessary  to  fix  the 
liability  of  an  indorser.2 

The  law  merchant  remains  in  force  in  Texas  except  as  modified 
by  statute,  and  a  note  payable  on  demand  is  not  entitled  to  days 
of  grace,  and  may  be  sued  upon  without  a  previous  demand.3  A 
note  payable  to  the  payee  only,  and  not  to  order  or  bearer,  is  en- 
titled to  days  of  grace.4 

§  1014.  Liability  of  parties  to  bills  of  exchange  and  notes  may  be 
fixed  by  suit. 

The  holder  of  any  bill  of  exchange  or  promissory  note  assign- 
able or  negotiable  by  law  may  secure  and  fix  the  liability  of  any 
drawer  or  indorser  of  such  bill  of  exchange,  and  every  indorser  of 
such  promissory  note,  without  protest  or  notice,  by  instituting  suit 
against  the  acceptor  of  such  bill  of  exchange,  or  against  the  maker 
of  such  promissory  note,  before  the  first  term  of  the  district  or 
county  court  to  which  suit  can  be  brought,  after  the  right  of  ac- 
tion shall  accrue ;  or  by  instituting  suit  before  the  second  term  of 
said  court,  after  the  right  of  action  shall  accrue,  and  showing  good 
cause  why  suit  was  not  instituted  before  the  first  term  next  after 
the  right  of  action  accrued.5  The  drawer  of  any  bill  of  exchange- 
which  is  not  accepted  when  presented  for  acceptance  is  immedi- 
ately liable  for  the  payment  thereof;  and  the  holder  of  such  bill 
may  secure  and  fix  the  liability  of  any  indorser  thereof,  by  insti- 
tuting suit  against  such  drawer,  within  the  time  and  in  the  man- 
ner above  described.6 

1  Cruger  v.  Lindheim,  4  App.  C.  C.,  §  96. 

2  Kampman  v.  Williams,  70  T.  568  (8  S.  W.  Rep.  310). 

3  Brown  v.  Chancellor,  61  T.  437;  Henry  v.  Roe,  83  T.  446  (18  S.  W.  Rep.  806). 
<  Hamilton  Gin  &  Mill  Co.  v.  Sinker,  74  T.  51  (11  S.  W.  Rep.  1056). 

&  R.  S.  304. 

6  R.  S.  306.  The  drawer  of  an  inland  bill  of  exchange,  payable  at  a  certain 
time  after  date,  becomes  immediately  responsible,  on  the  non-acceptance  thereof 
by  the  drawee,  so  that  neither  protest,  notice  nor  suit  to  the  first  term  of  the 
court  is  necessary  to  fix  his  liability,  notwithstanding  he  may  have  had  funds 
in  the  hands  of  the  drawee  to  meet  the  draft.  Thatcher  v.  Mills,  14  T.  13;  Car- 
son v.  Russell,  26  T.  452.  The  waiver  of  acceptance  by  the  drawer  of  a  bill  of 
exchange,  payable  at  a  certain  period  after  its  date,  has  the  effect  of  putting 
the  drawer  in  the  same  situation  as  if  the  bill  had  been  presented  and  accept- 
ance refused.  Carson  v.  Russell.  26  T.  452.  It  is  otherwise  if  the  bill  had  been 
accepted.  Thatcher  v.  Mills,  14  T.  13.  The  payee  of  a  foreign  bill  of  exchange, 
accepted  and  afterwards  protested  for  non-payment,  brought  suit  against  the 
drawer  after  two  terms  of  the  district  court  had  elapsed  from  the  time  of  the 
maturity  of  the  bill  and  protest  for  non-payment.  No  facts  were  alleged  in 
the  petition  which  excuse  the  holder  from  the  exercise  of  diligence  in  giving 
the  drawer  notice  of  protest,  such  as  want  of  funds  in  the  hands  of  the  ac- 
ceptor, or  the  like.  To  hold  the  drawer  responsible  under  such  circumstances,* 
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Notorious  insolvency  of  the  maker,1  the  prevalence  of  an  epidemic,2 
or  that  the  maker  was  dead  and  his  estate  insolvent,3  will  excuse  a 
failure  to  sue.  Failure  to  use  such  diligence  as  is  necessary  to  fix 
the  liability  of  an  indorser  will  not  absolutely  discharge  a  guarantor; 
he  will  be  discharged  only  to  the  extent  he  may  have  sustained  loss 
or  injury  by  the  delay  in  enforcing  the  demand.4 

§  1O15.  Surety  upon  contract  may  require  suit  to  be  brought. 

Any  person  bound  as  surety  upon  any  contract  for  the  pay- 
ment of  money  or  the  performance  of  any  act,  when  the  right  of 
action  has  accrued,  may  require,  by  notice  in  writing,  the  creditor 
or  obligee  forthwith  to  institute  a  suit  upon  the  contract;5  and  if 
the  creditor  or  obligee,  not  being  under  legal  disability,  shall  fail  to 
bring  his  suit  to  the  first  term  of  the  court  thereafter,  or  to  the  sec- 
ond term,  showing  good  cause  why  he  did  not  bring  it  to  the  first 
term,  and  prosecute  the  same  to  judgment  and  execution,  the  surety 
giving  such  notice  will  be  discharged  from  all  liability  thereon.6 

it  was  necessary  that  the  holder  should  have  given  the  maker  due  notice  of  the 
protest  for  non-payment,  or,  if  he  failed  to  give  such  notice,  he  should  have  ex- 
ercised due  diligence  in  the  endeavor  to  give  such  notice.  Ernest  v.  Taylor,  25 
T.  Sup.  37. 

Failure  to  comply  with  the  statute  may  be  waived  by  the  indorser.  First  Nat. 
Bank  of  Hastings  v.  Bonner,  27  S.  W.  Rep.  897. 

1  Insall  v.  Robson,  16  T.  128;  Fisher  v.  Phelps,  21  T.  551;  Stratton  v.  Johnston, 
56  T.  90;  Burrow  v.  Zapp,  69  T.  474  (6  S.  W.  Rep.  783). 

2  Harrison  v.  Shelburn,  36  T.  73. 

3  Hunt  v.  Wiley,  1  App.  C.  C.,  §  1215. 

*  Burrow  v.  Zapp,  69  T.  474  (6  S.  W.  Rep.  783). 

s  R.  S.  3811. 

6R.  S.  3812.  A  stay  of  execution  granted  by  a  creditor  to  a  principal  debtor 
ordinarily  has  the  effect  to  release  the  surety.  Johnston  v.  Mills,  25  T.  704.  If 
the  creditor,  without  the  knowledge  and  consent  of  the  surety,  expressly  or 
tacitly  yielded,  give  time  to  the  principal,  by  a  valid  and  binding  agreement 
enlarging  the  credit  beyond  the  period  mentioned  in  the  contract,  the  surety 
will  be  discharged  both  in  law  and  equity;  but  the  mere  giving  of  time, 
without  a  binding  agreement  to  that  effect,  will  not  discharge  the  surety. 
Burke  v.  Kruger,  8  T.  66;  Kruger  v.  Burke,  11  T.  694:  Payne  v.  Powell,  14  T.  600; 
Bridges  v.  Phillips,  17  T.  128;  Wy brants  v.  Lutch,  24  T.  309;  Pilgrim  v.  Dykes, 
24  T.  383;  Hunter  v.  Clark,  28  T.  159;  Roberts  v.  Bane,  32  T.  385;  Frois  v.  May- 
field,  33  T.  801 ;  Morris  v.  Booth,  4  App.  C.  G,  §  285;  Hall  v.  Johnston,  6  Civ.  App. 
110  (24  S.  W.  Rep.  861).  The  institution  of  a  suit  against  the  maker  of  a  promis- 
sory note,  within  the  time  prescribed  by  law,  fixes  and  secures  the  liability  of 
the  indorser;  and  the  failure  or  neglect  of  the  officer  to  levy  on  property  of  the 
defendant  in  execution  to  satisfy  a  judgment  against  the  maker,  or  a  false  re- 
turn on  the  execution,  by  reason  of  which  the  officer  might  be  made  liable  to 
pay  the  plaintiff  the  amount  of  the  judgment,  affords  no  defense  to  the  indorser 
in  an  action  against  him  by  the  payee  of  the  note.  Perry  v.  Shropshire,  23  T. 
153.  But  when,  on  a  judgment  against  the  maker  and  an  indorser  of  a  note,  the 
plaintiff  sued  out  execution  and  obtained  a  levy  on  land  of  the  maker,  but  on 
the  day  of  sale  postponed  the  sale  of  the  land,  and  the  maker  afterwards  became 
insolvent,  it  was  held  that  the  indorser  was  discharged,  and  was  entitled  to  re- 
lief by  injunction.  Parker  v.  Nations,  33  T.  210;  Jenkins  v.  McNeen,  34  T.  189. 
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When  the  issuance  of  an  execution  creates  no  lien  on  the  debtor's 
property,  the  fact  that  the  execution  is  held  up  by  the  creditor,  un- 
less in  pursuance  of  a  valid  and  binding  agreement  with  the  prin- 
cipal debtor,  will  not  release  the  surety.1  But  if  the  judgment 
creditor  goes  to  the  extent  of  having  an  execution  issued  and  act- 
ually levied,  and  thereby  creating  a  lien  on  property  out  of  which  the 
judgment  could  be  satisfied,  such  property  becomes  a  fund  to  be  ap- 
plied to  the  judgment.  In  such  case  the  creditor  is  chargeable  with 
diligence,  and  is  responsible  for  his  own  negligence  in  realizing  upon 
it.  The  same  rule  should  apply  in  case  of  an  order  of  foreclosure 
upon  property  sufficient  to  discharge  the  judgment  when  it  was 
actually  delivered  by  the  principal  debtor  to  the  attorney  for  the 
creditor  for  sale.2 

$  1016.  Question  of  suretyship  may  be  tried;  levy  of  execution. 

When  any  suit  is  brought  against  two  or  more  defendants  upon 
any  contract,  any  one  or  more  of  the  defendants  being  surety  for 
the  others,  the  surety  may,  upon  a  wrritten  statement  of  the  matter 
being  set  out  in  his  answer,  cause  the  question  of  suretyship  to  be 
tried  and  determined  upon  the  issue  made  for  the  parties  defendant 
at  the  trial  of  the  cause,  or  at  any  time  before  or  after  the  trial,  or 
at  a  subsequent  term ;  but  such  proceedings  must  not  delay  the  suit 
of  the  plaintiff.3  If  the  finding  of  the  issue  is  in  favor  of  the  surety, 
the  court  will  make  an  order  directing  the  sheriff  to  levy  the  exe- 
cution first  upon  the  property  of  the  principal  subject  to  execution, 
and  situated  in  the  county  in  which  the  judgment  is  rendered,  be- 
fore a  levy  shall  be  made  upon  the  property  of  the  surety ;  provided 
so  much  property  of  the  principal  can  be  found  as  will,  in  the  opin- 
ion of  the  sheriff,  be  sufficient  to  make  the  amount  of  the  execu- 
tion; otherwise  the  levy  to  be  made  on  so  much  property  of  the 
principal  as  may  be  found,  if  any,  and  upon  so  much  of  the  prop- 
erty of  the  surety  as  may  be  necessary  to  make  the  amount  of  the 
execution.  A  memorandum  of  the  order  must  be  indorsed  on  the 
execution.4 

§  1017.  Remedy  of  surety. 

When  any  person,  being  surety  in  any  undertaking  whatever,  is 
compelled  to  pay  any  judgment,  or  any  part  thereof,  or  make  any 
payment  which  is  applied  upon  such  judgment,  by  reason  of  such 

1  Brown  v.  Chambers,  63  T.  131. 

2  Harrison  Machine  Works  v.  Templeton,  82  T.  443  (18  S.  W.  Rep.  601). 

3  R.  S.  3813.     In  order  that  a  surety  in  an  instrument  may  protect  himself,  as 
such,  by  the  decree  of  the  court,  he  must  show  that  relation  by  proper  plead- 
ings and  proof.     Wiley  v.  Pinson,  23  T.  486;  Pyron  v.  Grinder,  25  T.  Sup.  159. 
Where  the  principal  is  dead,  or  for  any  other  reason  not  a  party  to  the  suit, 
judgment  can  be  rendered  against  the  sureties.     Foster  v.  Champlin,  29  T.  22. 

4R.  S.  2341,  3814;  Montrose  v.  Fannin  County,  23  S.  W.  Rep.  709. 
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suretyship,  the  judgment  is  not  discharged  thereby,  but  remains  in 
force  for  the  use  of  the  surety,  and  is  considered  as  assigned  to  such 
surety,  together  with  all  the  rights  of  the  creditor  thereunder,  to 
the  extent  of  the  payment  thereon  made  by  the  surety,  and  interest 
thereon ;  and  such  surety  is  entitled  to  have  execution  thereon  in 
the  name  of  the  creditor  for  the  use  of  the  surety,  against  the  prin- 
cipal debtor,  for  the  full  amount  of  such  payment  and  interest 
thereon,  and  all  costs.  The  execution  will  be  issued  upon  the  ap- 
plication of  the  surety  to  the  clerk  or  court,  as  the  case  may  be,, 
and  must  be  levied,  collected  and  returned  as  in  other  cases.  Should 
there  be  more  than  one  surety,  and  one  or  more  of  them  has  failed 
to  pay  his  proportionate  part  of  the  judgment,  execution  may  issue, 
as  above  indicated,  against  the  principal,  for  the  use  of  the  surety 
who  has  paid  more  than  his  proportionate  part,  for  the  whole 
amount  paid  by  him,  and  interest  thereon,  and  also  against  his  co- 
sureties for  their  proportionate  part  of  the  excess  so  paid  by  him, 
and  interest  thereon.1 

If  a  sheriff  or  other  officer  be  compelled  to  pay  any  judgment, 
or  any  part  thereof,  by  reason  of  any  default  of  such  officer,  except 
for  failing  to  pay  over  any  money  collected,  or  for  wasting  prop- 
erty levied  on,  he  may  have  execution  therefor  against  the  prin- 
cipal defendant  in  such  judgment  as  provided  in  the  case  of  a 
surety.2 

§  1018.  Who  is  a  surety  within  the  law. 

The  remedy  provided  for  sureties  extends  to  indorsers,  guaran- 
tors, drawers  of  bills  which  have  been  accepted,  and  every  other 
suretyship,  whether  created  by  express  contract  or  by  the  operation 
of  law.3 

i  R.  S.  3815,  8816. 
2R  S.  3817. 
3R.  S.  3819. 
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§  1019.  Petition  for,  when  filed. 

An  information  in  the  nature  of  a  quo  warranto  may  be  filed  in 
the  following  cases: 

1.  Where  any  person  shall  usurp,  intrude  into  or  unlawfully  hold 
or  execute  any  office  or  franchise,  or  any  office  or  [in? J  any  corpo- 
ration created  by  authority  of  this  state. 

2.  Where  any  public  officer  shall  have  done  or  suffered  any  act 
which,  by  the  provisions  of  law,  works  a  forfeiture  of  his  office. 

3.  Where  any  association  of  numbers  of  persons  act  within  this 
state  as  a  corporation  without  being  legally  incorporated. 

4.  Where  any  corporation  does  or  omits  any  act  which  amounts 
to  a  surrender  or  a  forfeiture  of  its  rights  and  privileges  as  a  cor- 
poration or  exercises  power  not  conferred  by  law. 

5.  Where  any  railroad   company  doing  business  in  this  state 
shall  charge  an  extortionate  rate  for  the  transportation  of  any 
freight  and  passengers,  or  refuse  to  draw  or  carry  the  cars  of  any 
other  railroad  company  over  its  line  as  required  by  the  laws  of  this 
state.1 

6.  Where  any  railroad  company  shall  violate  the  provisions  of 
the  statute  requiring  its  general  offices  to  be  kept  in  this  state.2 

7.  Where  any  domestic  corporation  shall  violate  any  provision 
of  the  law  against  trusts,  or  conspiracies  against  trade,3  or  have  a 

1  R.  S.  4343.    See  R.  S.  1879,  Appendix,  p.  45. 

2  R.  S.  4369.    It  is  the  duty  of  the  attorney-general,  upon  the  application  of 
any  interested  party  or  on  his  own  motion,  to  proceed  by  quo  warranto  to  for- 
feit the  charter  of  any  railroad  company  operating  or  controlling  any  line  of 
railway  within  this  state  in  case  of  a  violation  of  the  provisions  of  the  chapter 
mentioned.    The  suit  may  be  filed  in  any  court  in  the  state  having  jurisdiction. 

3  R.  S.  5314,  5315.     For  a  violation  of  any  of  the  provisions  of  the  act  by  any 
corporation  mentioned,  it  is  made  the  duty  of  the  attorney-general  or  district  or 
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.receiver  of  its  property  situated  within  this  state  appointed  who  is 
•disqualified  under  the  statute.1 

§  1020.  By  whom  petition  presented. 

The  attorney-general,  or  district  or  county  attorney  of  the  proper 
•county  or  district,  either  of  his  own  accord  or  at  the  instance  of 
,any  individual  relator,  may  present  a  petition  to  the  district  court 
of  the  proper  county,  or  any  judge  thereof  in  vacation,  for  leave  to 
file  an  information  in  the  nature  of  a  quo  warranto  in  the  name  of 
.the  state  of  Texas,  and  if  such  court  or  judge  shall  be  satisfied  that 
there  is  probable  ground  for  the  proceeding,  the  court  or  judge 
.may  grant  the  petition  and  order  the  information  to  be  filed  and 
process  to  issue.2  A  proceeding  under  the  statute  against  trusts  is 
instituted  by  the  attorney-general,  or  district  or  county  attorney, 
upon  his  own  motion,  and  without  leave  or  order  of  any  court  or 
judge.3 

A  single  individual  may  make  the  relation  upon  which  the  state's 
officer  may  act  in  filing  an  information.  The  effect  will  not  be  less 
if  he  unites  with  others  who  subsequently  offer  to  withdraw ;  nor 
would  the  case  be  changed  if  the  others  properly  could  be  permitted 
,to  withdraw.  The  proceedings  when  begun  are  under  the  exclusive 
•control  of  the  state's  officer.  The  supporting  affiants  cannot  con- 
.trol  or  dismiss  the  proceedings.  They  cannot  withdraw  from  it 
and  avoid  responsibilities  they  have  incurred  by  setting  in  motion 
the  information.4  A  proceeding  may  be  filed  by  a  district  attorney 
jpro  tempore  appointed  during  a  term  of  court  by  the  district  judge 
-on  account  of  the  non-attendance  of  the  district  attorney.  The  au- 
thority of  such  an  appointee  to  represent  the  state,  after  he  has 
teen  recognized  as  a  de  facto  officer,  cannot  be  questioned  in  a  col- 
lateral proceeding.5 

A  county  attorney  may  institute  a  proceeding  in  the  name  of  the 
state  to  oust  one  from  the  exercise  and  enjoyment  of  a  franchise 

county  attorney,  or  either  of  them,  upon  his  own  motion  and  without  leave  of 
order  of  any  court  or  judge,  to  institute  suit  or  quo  warranto  proceedings  in    . 
Travis  county,  at  Austin,  or  at  the  county  seat  of  any  county  in  the  state  where  ) 
such  corporation  exists,  does  business  or  may  have  a  domicile,  for  the  forfeiture 
of  its  charter  rights  and  franchise  and  the  dissolution  of  its  corporate  exist- 
ence.   The  proceedings  are  governed  by  the  general  statute  on  the  subject  of 
•quo  warranlo  when  there  is  no  conflict.     R.  S.  5317. 

1  R.  S.  1468. 

2  R.  S.  4343. 

3  R.  S.  5315. 

4  Mathews  v.  State,  82  T.  577  (18  S.  W.  Rep.  711).    The  question  is  raised  in  this 
•case,  but  not  decided,  whether  a  proceeding  on  the  relation  of  private- persons 
•could  be  defeated  because  the  relators  would  be  estopped  to  complain  if  they 
were  suing  in  their  individual  rights.    .Se.e.Bradley  v.  McCrabb,  Dallaua,  504; 
Banton  v.  Wilson,  4  T.  400.  C 

s  Fowler  v.  State,  68  T.  30  C3  S.  W.  Rep.  2.55),  .  .  .,-  
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not  authorized  by  law.1  A  suit  by  injunction,  to  restrain  a  railway 
company  from  exceeding  its  powers  by  obstructing  a  public  street,, 
and  thereby  creating  a  nuisance,  must  be  brought  by  the  attorney- 
general.2 

§  1021.  The  petition  and  information. 

Though  the  statute  seems  to  contemplate  that  in  quo  warranto 
proceedings  the  information  and  petition  should  be  filed  as  separate 
papers,  and  that  leave  to  file  the  information  should  rest  in  the 
sound  discretion  of  the  district  judge,  yet  the  object  of  the  statute- 
is  accomplished  by  the  filing  of  one  paper  containing  a  statement 
of  the  facts  in  the  name  of  the  state,  setting  forth  the  grounds  for 
relief  verified  by  affidavit,  and  closing  with  a  prayer  for  process 
and  relief;  such  a  petition,  when  ordered  to  be  filed  by  the  district 
judge,  is  sufficient.  The  statute  makes  the  remedy  a  civil  proceed- 
ing, in  which  mere  form  is  of  little  consequence.3  Any  defect  in 
the  structure  of  the  information  may  be  taken  advantage  of  by  de- 
murrer.4 

The  information  should  be  sworn  to.  It  seems  where  consent  is 
given  by  the  district  judge  to  file  the  information  that  no  further 
inquiry  could  be  made  as  to  the  source  of  his  information  upon 
which  the  consent  was  given.  It  does  not  alfect  the  regularity  of 
the  proceedings  that  the  original  information  was  sworn  to  before 
the  district  attorney  filing  the  proceedings,  or  that  the  same  was 
subsequently  verified  by  affidavit  before  the  district  clerk  after  the 
proceedings  had  been  filed.  It  seems  that  the  unsworn  information 
officially  made  by  the  district  attorney  would  be  sufficient  evidence 
to  authorize  action  upon  it  by  the  district  judge  in  giving  consent 
to  the  filing  of  the  information.  Where  the  affidavit  is  as  direct 
and  positive  as  in  the  nature  of  the  matter  the  affiant  could  make 
it,  it  is  sufficient;  e. g.,  as  to  the  condition  of  a  ballot,  where  certain 
knowledge  could  only  be  had  by  opening  the  ballot-boxes  and  count- 
ing. It  is  the  right  of  the  state  at  any  time  after  the  information 
is  filed,  with  or  without  the  occurrence  of  the  relator,  by  amenda- 
tory or  supplementary  pleadings,  to  allege  any  fact  bearing  upon 
the  question  of  the  respondent's  right.  Where  new  facts  are  al- 
leged by  supplement  which  should  have  been  by  amendment,  it  is 
but  an  irregularity  and  not  affecting  the  merits.  The  addition  of  new 
facts  in  a  supplemental  petition  will  not  be  held  to  be  anrabandon- 
ment  of  the  original  information.5 

1  Morris  v.  State,  62  T.  728. 

2  State  v.  Paris  Ry.  Co.,  55  T.  76;  Const.,  art.  IV,  §  22;  R  S.  2901. 
«  City  of  East  Dallas  v.  State,  73  T.  370  (11  S.  W.  Rep.  1030). 

4  Territory  v.  Lockwood,  3  Wall.  236,  citing  Regina  v.  Smith,  2  Moody  &  Rob, 
109;  and  Regina  v.  Law,  id.  197. 
»Hunnicutt  v.  State,  75  T.  233  (12  S.  W.  Rep.  106). 
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An  amendment  to  the  information  should  not  be  permitted  which 
sets  up  grounds  for  the  relief  sought  essentially  different  from  those 
alleged  in  the  original,  but  there  is  no  reason  to  doubt  that  under  our 
liberal  system  of  amendment  one  should  be  allowed  which  contains 
allegations  merely  in  enlargement  of  or  germane  to  the  grounds 
originally  alleged.1  If  an  information  presented  by  the  attorney- 
general  is  not  sufficiently  supported  by  his  official  oath  to  authorize 
the  district  judge  to  direct  it  to  be  filed,  it  seems  competent  for  the 
court  to  permit  the  defect  to  be  cured  by  an  amendment  duly  veri- 
fied, or  by  a  separate  affidavit  to  the  truth  of  the  matters  alleged 
in  the  original  information.2 

§  1022.  Jurisdiction. 

Where  the  proceeding  is  instituted  for  any  of  the  purposes  speci- 
fied in  article  4343  of  the  Kevised  Statutes,  it  must  be  begun  "  in 
the  district  court  of  the  proper  county." 8  It  is  provided  by  statute 
that  the  county  court  shall  not  have  jurisdiction  of  suits  for  the  for- 
feiture of  charters  of  incorporations  and  incorporated  companies.4 

The  district  court  may  issue  a  quo  warranto  to  try  title  to  an 
elective  office  without  reference  to  the  value  of  the  office.  The 
county  court  has  no  jurisdiction  of  such  a  case  under  that  provision 
of  the  constitution  which  confers  jurisdiction  where  the  amount  in 
controversy  exceeds  $200  and  does  not  exceed  $500,  nor  under  the 
provision  conferring  power  to  issue  writs.  Under  the  latter  pro- 
vision they  have  a  general  power  to  issue  writs  of  mandamus  and 

1  Davis  v.  State,  75  T.  420  (12  S.  W.  Rep.  957).    In  this  case  the  information  al- 
leged that  certain  named  persons  voted  at  a  certain  precinct,  and  that  they 
were  illegal  voters,  specifying  the  disqualifications,  and  that  at  another  precinct 
a  mistake  was  made  in  counting  the  votes,  whereby  complainant  lost  votes  — 
each  matter  being  sufficient  to  overcome  the  majority  of  the  respondent, —  and 
it  was  held  that  a  demurrer  and  exceptions  by  respondent  were  properly  over- 
ruled. 

In  a  proceeding  to  recover  an  office  to  which  the  relator  claims  to  have  been 
elected,  an  allegation  that  he  was  a  citizen  of  the  county  and  entitled  to  the 
office  is,  on  general  demurrer,  a  sufficient  averment  of  his  qualification  to  hold 
the  office.  A  statement  in  the  information  that  the  relator  received  a  majority 
of  the  ballots  of  the  qualified  voters  of  the  county  is  sufficient,  without  setting 
forth  the  facts  which  constitute  their  qualifications.  A  more  definite  allegation 
would,  however,  be  required,  if  the  relator  should  claim  that  ballots  had  not 
been  counted,  on  the  ground  that  the  persons  casting  them  lacked  some  of  the 
qualifications  named  in  the  statute,  when  in  fact  they  possessed  them  all,  and 
that  thereby  the  relator  lost  his  election.  Fowler  v.  State,  68  T.  30  (3  S.  W.  Rep. 
255). 

In  contesting  the  occupant's  right  to  an  office,  the  contestant,  in  his  affidavit 
t'o  support  the  information,  need  not  show  an  offer  on  his  part  to  qualify  and 
enter  upon  the  duties  of  the  office.  Little  v.  State,  75  T.  616  (12  S.  W.  Rep.  965). 

2  Little  v.  State,  75  T.  616  (12  S.  W.  Rep.  965> 

3  See  §  1019,  supra. 
*  R.  S.  1157. 
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injunction,  but  they  may  issue  other  writs  only  when  necessary  to 
enforce  their  jurisdiction.1 

§  1023.  Joinder  of  parties;  citation,  when  returnable. 

When  it  appears  that  the  several  rights  of  divers  parties  to  the 
same  office  or  franchise  may  properly  be  determined  on  one  infor- 
mation, the  court  or  judge  may  give  leave  to  join  all  such  persons 
in  the  same  information,  in  order  to  try  their  respective  rights  to 
such  office  or  franchise.2  When  the  information  is  filed,  the  clerk 
will  issue  citation  in  like  form  as  in  civil  suits,  commanding  the  de- 
fendant to  appear  and  answer  the  relator  in  an  information  in  the 
nature  of  a  quo  warranto.  If  the  information  is  filed  in  vacation, 
the  citation  must  be  returnable  on  the  first  day  of  the  next  succeed- 
ing term;  if  in  term  time,  it  may  be  made  returnable  on  any  day 
of  the  same  term,  not  less  than  five  days  after  the  date  of  the  writ, 
as  shall  be  directed  by  the  court.3 

§  1024.  Procedure  as  in  civil  cases;  appeal. 

Every  person  or  corporation  cited  is  entitled  to  all  the  rights  in 
the  trial  and  investigation  of  the  matters  alleged  as  in  cases  of  trial 
of  civil  causes,  and  in  case  of  appeal,  to  which  either  party  is  en- 
titled, the  court  will  give  preference  to  the  case,  and  hear  and  de- 
termine the  same  at  the  earliest  day  practicable ;  all  appeals  must 
be  prosecuted  to  the  term  of  the  court  in  session,  or  the  first  term 
to  be  held,  if  not  in  session,  after  judgment  has  been  rendered  in 
the  district  court.4 

The  provisions  of  the  general  law  govern  in  proceedings  to  for- 
feit a  charter  under  the  act  against  trusts,  so  far  as  they  are  appli- 
cable.5 

The  district  court  may  give  a  quo  warranto  case  precedence  over 
other  cases  on  the  docket  —  it  may  be  called  out  of  the  regular 
order.  This  is  warranted  by  the  character  of  the  proceeding  and 
the  evident  intent  of  the  statute  that  such  cases  shall  be  speedily 

i  Dean  v.  State,  30  S.  W.  Rep.  1047,  31  id.  185.  In  the  following  cases  the  juris- 
diction of  the  district  court  was  based  on  the  ground  that  the  value  in  contro- 
versy exceeded  $500:  Me  Allen  v.  Rhodes,  65  T.  348;  State  v.  De  Gress,  72  T.  242 
(11  S.  W.  Rep.  1029),  and  53  T.  387;  City  of  East  Dallas  v.  State,  73  T.  370  (11  S.  W. 
Rep.  1030);  State  v.  Owens,  63  T.  261;  Morris  v.  State,  62  T.728;  Largen  v.  State, 
76  T.  323  (13  S.  W.  Rep.  161);  Ex  parte  Towles,  48  T.  413. 

It  being  within  the  discretion  of  the  district  judge  to  refuse  the  privilege  of 
filing  the  information,  it  follows  that  when  granted  improvidently  he  may 
upon  the  hearing  refuse  the  relief  sought  upon  the  same  grounds  and  for  the 
same  reasons  that  he  might  have  denied  the  application.  State  v.  Hoff,  31  S.  W. 
Rep.  290. 

2R.  S.  4344.    Practice  in  making  additional  parties,  see  §  195,  ante. 

3  R.  S.  4345.     As  to  form  and  requisites  of  citation,  see  chapter  12,  ante. 

«R.  S.  4346. 

OR.  S.  5317. 
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tried.1  If  an  appeal  is  not  prosecuted  as  directed  by  the  statute  it 
will  be  dismissed  for  want  of  jurisdiction.  The  provision  of  the 
act  which  declares  that  the  remedy  and  mode  of  procedure  in  such 
cases  shall  be  construed  as  cumulative  does  not  affect  the  question.2 
In  a  proceeding  instituted  to  determine  the  right  to  an  office,  the 
judgment  of  the  district  court  becomes  a  finality  when,  with  no  ex-, 
cuse  for  delay,  the  party  desiring  its  revision  fails  to  prosecute  an 
appeal  as  directed.3 

8  1025.  Proceedings  against  corporations. 

Associations  of  persons  acting  as  a  corporation  without  being 
legally  incorporated,  and  any  corporation  which  does  or  omits  any 
act  which  amounts  to  a  surrender  or  a  forfeiture  of  its  rights  and 
privileges  as  a  corporation,  or  exercises  power  not  conferred  by 
law,  may  be  proceeded  against.4  A  corporation  is  not  to  be  deemed 
dissolved  by  any  misuser  or  non-user  of  its  franchise  until  the  de- 
fault has  been  judicially  ascertained  and  declared.5  The  state  alone 
can  question  the  legality  of  its  existence,  and  the  question  cannot 
be  raised  collaterally.6 

Judgment  of  forfeiture  in  a  suit  in  which  the  state  is  not  a  party 
is  a  nullity.7  An  appeal  by  a  corporation  from  a  decree  of  forfeit- 
ure, the  proper  bond  being  given,  suspends  the  decree,  and  pending 
the  appeal  the  corporation  may  execute  valid  appeal  bonds  in  other 
cases.8  And  pending  such  appeal  a  judgment  against  the  corpora- 
tion for  damages  is  not  void.9 

The  powers  of  a  corporation  are  restricted  to  such  as  are  neces- 
sary for  the  attainment  of  the  objects  of  its  creation,  and  it  can 
perform  no  act,  make  no  contract  and  incur  no  liability  but  such 
as  spring  out  of  or  are  otherwise  incidental  to  the  purpose  for  which 
it  was  created.10  Nothing  passes  by  implication  under  a  public 

1  Hunnicutt  v.  State,  75  T.  233  (12  S.  W.  Rep.  106). 

2  Fontaine  v.  State,  69  T.  510  (6  S.  W.  Rep.  816). 

3  Livingston  v.  State,  70  T.  393  (11  S.  W.  Rep.  115);  I.  &  G.  N.  Ry.  Co.  v.  State, 
75  T.  356  (12  S.  W.  Rep.  685). 

*  R.  S.  4343. 

5  Moseby  v.  Burrow,  52  T.  396. 

6Brennan  v.  Bradshaw,  53  T.  330;  G.,  H.  &  S.  A.  Ry.  Co.  v.  State,  81  T.  572  (17 
S.  W.  Rep.  67).  But  it  is  held  that  article  4558  of  the  Revised.  Statutes,  which 
declares  a  forfeiture  of  a  railway  charter  for  failure  to  construct  the  road  as 
therein  required,  is  self-executing,  and  works  a  forfeiture  without  any  judicial 
declaration.  Sulphur  Springs  &  M.  P.  Ry.  Co.  v.  Railway  Co.,  2  Civ.  App.  650 
(22  S.  W.  Rep.  107;  23  S.  W.  Rep.  1012). 

7  Pickett  v.  Abney,  84  T.  645  (19  S.  W.  Rep.  859). 

8  Tex.  Trunk  Ry.  Co.  v.  Jackson,  85  T.  605  (22  S.  W.  Rep.  1030). 
a  Giles  v.  Stanton,  86  T.  620  (26  S.  W.  Rep.  615). 

w  Waterbury  v.  City  of  Laredo,  60  T.  519;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Morris,  67  T*. 
692  (4  S.  W.  Rep.  156). 
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grant,1  and  if  there  is  any  doubt  as  to  the  existence  of  a  power 
claimed,  it  is  resolved  in  favor  of  the  public.2  The  proposition, 
that  a  corporation  created  under  the  general  incorporation  laws  of 
this  state  may  do  any  act  in  reference  to  its  property  which  a  nat- 
ural person  may  do  with  his  own,  is  expressly  negatived  by  the 
statute.3 

The  Tights,  and  privileges  forfeited  are  such  as  result  from  the 
fact  of  incorporation  —  the  right  and  privilege  to  be  a  corporation, 
and  to  exercise  the  powers  necessary  to  the  consummation  of  the 
purposes  for  which  corporate  existence  is  given  —  rights  and  priv- 
ileges as  a  corporation,  and  not  such  rights  and  privileges  in  rela- 
tion to  property  as  may  be  vested  in  a  corporation  or  an  individual 
by  contract  or  legislation.4 

§  1026.  Franchise;  statute  construed. 

The  statute  is  substantially  a  copy  of  the  act  of  9th  Anne,  and  it 
has  long  been  settled  that  the  word  franchise,  as  used  in  that  act, 
means  only  corporate  rights,  or  franchises  in  corporations.  In 
adopting  the  language  of  the  act  the  legislature  is  presumed  to  have 
intended  it  to  receive  that  construction  which  the  courts  had  uni- 
formly given  it.  The  right  of  an  officer  to  assess  a  public  tax  is  not 
a  franchise.5  This  provision  of  the  statute  cannot  be  used  to  with- 
draw from  a  corporation  its  exemption  from  taxation,  though  in  a 
general  sense  such  immunity  may  be  termed  a  franchise.6 

A  proceeding  by  quo  warranto  mr.y  be  maintained  against  the 
enjoyment  of  a  franchise  claimed,  whether  under  state  legislation 
or  municipal  act,  when  there  was  absence  of  power  to  grant  it.7  It 
is  used  to  forfeit,  not  to  suspend,  a  franchise;  to  reclaim  a  privilege 
granted  by  the  state,  not  to  punish  for  breach  of  a  private  con- 
tract.8 

1  East  L.  &  R.  R.  Ry.  Co.  v.  Rushing,  69  T.  306  (6  S.  W.  Rep.  834). 

2  Victoria  County  v.  Bridge  Co.,  68  T.  62  (4  S.  W.  Rep.  140). 

3  Lyons-Thomas  Hardware  Co.   v.  Manufacturing  Co.,  86  T.  143  (24  S.  W. 
Rep.  16). 

^  I.  &  G.  N.  Ry.  Co.  v.  State,  75  T.  356  (12  S.  W.  Rep.  685).  Lawful  dissolution 
of  a  corporation  will  destroy  all  its  corporate  franchises  or  privileges  vested  by 
the  act  of  incorporation,  but  if  it  holds  rights,  privileges,  or  franchises  having 
the  nature  of  property,  secured  by  contract  based  on  a  valuable  consideration, 
these  will  survive  the  dissolution  of  the  corporation  for  the  benefit  of  those  who 
may  have  right  to  or  just  claim  upon  its  assets.  Exemption  from  taxation  is 
not  forfeited. 

6 State  v.  Smith,  55  T.  447. 

«I.  &  G.  N.  Ry.  Co.  v.  State,  75  T.  356  (12  S.  W.  Rep.  685). 

?  Morris  v.  State,  62  T.  728. 

8  Morris  v.  Schooner  Leona,  67  T.  303  (3  S.  W.  Rep.  281).  By  the  terms  of  a 
contract  between  private  parties  and  a  city,  the  former  agreed  to  maintain  a 
certain  ship  channel  at  a  prescribed  width  and  depth,  and  the  city  reserved  the 
power  to  suspend  the  right  to  collect  tolls  on  vessels  passing  through  said  chan- 
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§  1027.  Municipal  corporations. 

An  inquiry  may  be  made,  by  quo  warranto,  into  the  legality  of  a 
corporation,  when  the  right  of  a  person,  claiming  to  be  an  officer 
under  the  terms  of  its  charter,  to  exercise  such  powers  as  the  char- 
ter proposes  to  give,  is  called  in  question.  The  legislature  may 
make  the  question,  whether  a  corporation  has  been  created  or  not, 
•depend  on  the  action  and  determination  of  some  official  or  tribunal 
whose  determination  the  courts  will  have  no  power  to  revise;  and 
if  this  be  done,  in  a  proceeding  by  quo  Hbarranto  against  persons 
who  assume  to  exercise  the  powers  given  by  the  act  of  incorpora- 
tion, no  inquiry  could  be  made  into  the  legality  of  the  corporation.1 

A  court  of  equity  will  not  enjoin,  at  the  instance  of  a  tax-payer, 
the  officers  of  a  municipal  corporation  from  the  collection  of  taxes, 
on  the  ground  of  the  invalidity  of  the  existing  corporation.  Such 
an  issue  must  be  determined  by  quo  warranto  proceedings.2 

§  1028.  Bight  to  office. 

An  information  in  the  nature  of  a  quo  warranto  is  said  to  be  the 
usual  method  of  ascertaining  whether  a  person  is  holding  an  office 
-contrary  to  law;3  as  in  case  of  one  exercising  judicial  functions.4 

nel  during  the  time  they  failed  to  so  maintain  said  channel.  Held,  that  a  quo  icar- 
•ranto  by  the  state  was  not  the  proper  proceeding  to  enforce  a  performance  of 
«uch  contract. 

1  State  v.  Goowin,  69  T.  55  (5  S.  W.  Rep.  678).  Information  to  oust  the  re- 
spondents from  the  exercise  of  the  functions  of  the  offices  of  mayor  and  coun- 
cilmen  of  the  city  of  Oak  Cliff.  The  ground  upon  which  the  judgment  was 
sought  was  that  the  city  had  never  been  legally  incorporated.  The  information 
was  filed  upon  the  relation  of  the  owners  of  real  estate  situate  within  the  limits 
•of  the  pretended  corporation.  The  incorporation  was  attempted  by  an  election 
under  the  general  laws  of  the  state,  and  the  ground  upon  which  its  legality  is 
•attacked  is  that  the  limits  prescribed  in  the  petition  and  in  the  order  for  the 
•election  embrace  a  large  scope  of  country  which  is  rural  in  its  character  and 
which  is  no  part  of  the  city  proper.  Held:  (1)  That  one  of  the  relators  resided 
in  the  city  proper  of  Oak  Cliff  was  of  no  consequence  and  immaterial.  It  was 
not  error  to  reject  testimony  to  such  fact  offered  in  rebuttal.  (2)  In  an  infor- 
mation questioning  the  legality  of  the  incorporation  of  a  town  or  city,  and 
where  the  theory  of  an  attack  upon  the  right  of  city  officials  to  exercise  their 
•offices  is  that  there  is  no  such  corporation,  then  it  would  seem  that  the  pre- 
tended corporation  should  not  be  made  a  party.  (3)  It  is  sufficient  to  proceed 
against  the  persons  assuming  to  compose  the  governing  body.  It  was  here  nec- 
essary to  establish  the  fact  that  the  attempted  incorporation  of  the  city  of  Oak 
'Cliff  was  void  from  the  beginning;  that  being  the  ground  upon  which  the  judg- 
ment of  ouster  was  reached  against  the  mayor,  etc.,  it  was  not  error  so  to  de- 
•clare  in  the  judgment,  Ewing  v.  State,  81  T.  172  (16  S.  W.  Rep.  872). 

-'Troutman  v.  McClesky,  7  Civ.  App.  561;  Brennan  v.  Bradshaw,  53  T.  330. 
The  validity  of  the  reorganization  of  a  town  and  the  authority  of  its  officers 
may  be  tested  by  quo  warranto.  State  v.  Dunson,  71  T.  65  (9  S.  W.  Rep.  103). 

3  Ex  parte  De  Bland,  Dallam,  406.     Officers  of  a  town  not  elected  at  the  time 
required  by  the  charter  are  de  facto  officers,  and  will  not  be  ousted  on  quo  war- 
ranto, there  being  no  other  officials  competent  to  administer  the  affairs  of  the 
.town,  the  relator  himself  claiming  no  right.    State  v.  Hoff,  31  S.  W.  Rep.  290. 

4  Grant  v.  Chambers,  34  T.  573. 
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"Where  there  is  no  such  intrusion  into  the  office  of  collector  of  taxes- 
•as  prevents  the  officer  from  proceeding  with  collections,  and  the 
controversy  does  not  involve  the  right  to  his  office,  but  the  question 
"whether  he  or  another  officer  has  the  right  to  assess  and  collect,  ai 
proceeding  by  quo  warranto  is  not  the  remedy.  A  proceeding  by 
quo  warranto  will  not  be  allowed  for  the  purpose  of  preventing  a- 
public  officer  from  exercising  any  right  or  privilege  incident  to  his- 
office,  and  it  cannot  be  used  to  restrain  an  officer  from  doing  a  par- 
ticular act,  the  right  to  perform  which  is  claimed  as  a  part  of  his 
official  functions.1 

An  information  in  the  nature  of  a  qtio  warranto,  filed  by  the- 
proper  officer  at  the  instance  of  a  private  relator,  as  prescribed  by 
the  statute,  is  an  appropriate  proceeding,  and  may  be  used,  not  only 
to  oust  the  intruder,  but  also  to  adjudge  to  the  relator  the  posses- 
sion of  the  office.  The  remedy  by  quo  warranto  is,  however,  not  the 
only  method  that  may  be  pursued  for  the  recovery  of  an  office,  nor 
does  the  statute  contemplate  that  it  should  be;  but  the  right  to  an 
office  may  be  determined  in  an  ordinary  civil  suit  brought  directly 
by  the  claimant  against  the  party  in  possession,  without  resort  to- 
an  information  in  the  nature  of  a  quo  warranto,  and  the  state  is  not 
a  necessary  party  to  such  suit.2  A  proceeding  in  the  name  of  the 
state,  and  in  the  nature  of  quo  warranto,  upon  the  relation  of  one 
entitled  to  the  office  of  district  clerk,  may  be  maintained  by  him  to 
oust  an  intruder  who  has  obtained  possession  and  assumes  to  exer- 
cise the  functions  of  such  office.3 

In  a  suit  between  private  parties  for  the  recovery  of  an  office, 
the  claimant  is  not  entitled  to  an  injunction  restraining  the  usurper 
from  discharging  the  duties  of  the  office  or  en  joying  its  emoluments,, 
during  the  pendency  of  the  suit.4 

1  State  v.  Smith,  55  T.  447.  The  legislature  may  confer  on  a  city  council  the 
power  to  determine  primarily  the  question  of  the  eligibility  of  a  candidate  for 
a  municipal  office,  and  their  decision  cannot  be  revised  in  a  proceeding  by  quo 
warranto.  Seay  v.  Hunt,  55  T.  545:  State  v.  Goowin,  69  T.  55  (5  S.  W.  Rep.  678). 

2McAllen,v.  Rhodes,  65  T.  348;  State  v.  Owens,  63  T.  261;  Williamson  v.  Lane,, 
52  T.  335. 

3  Williams  v.  State,  69  T.  368  (6  S.  W.  Rep.  845).     At  a  general  election  in  1880 
an  assessor  of  taxes  was  elected,  who  failed  to  qualify  within  the  time  prescribed 
by  law,  and  who  then  presented  to  the  commissioners'  court  his  resignation,. 
which  was  accepted.     Another  assessor  was  then  appointed  by  that  tribunal, 
who  accepted  and  qualified.     In  a  contest  between  the  appointee  and  the  old 
incumbent  under  a  former  election,  involving  the  right  to  the  office,  held:  (1)  The 
election,  failure  to  qualify,  resignation  of  newly-elected  officer,  and  the  appoint- 
ment of  one  as  his  successor  who  qualified,  ended  the  term  of  the  old  incumbent 
under  a  former  election.    (2)  The  giving  of  the  official  bond  was  not  a  condition 
precedent  to  the  title  to  the  office  divested  by  the  election,  but  the  failure  to 
give  it  operated  as  a  defeasance,  which  was  a  sufficient  ground  for  a  judicial 
declaration  of  forfeiture.     State  v.  Cocke,  54  T.  482. 

4  Me  Allen  v.  Rhodes,  65  T.  348.     The  city  council  of  Austin,  in  acting  under 
authority  of  its  charter  to  judge  of  the  election,  returns  and  qualifications  of  it& 
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If,  in  a  direct  proceeding  to  recover  an  office,  it  becomes  neces- 
sary for  the  plaintiff  to  trace  his  right  thereto  through  a  popular 
election  provided  for  by  law,  he  may  do  so ;  to  deny  him  this  priv- 
ilege would  be  to  destroy  his  right,  if  it  existed.  In  doing  this  he 
is  not  restricted  to  the  returns  of  election  made  by  the  managers,, 
but  may  resort  to  the  best  evidence,  which  is  to  show  the  votes  cast 
at  the  election.1  When  the  official  returns  are  attacked  as  not  show- 
ing the  true  result  of  an  election,  the  ballots  are  prima  facie 
evidence  of  the  result  of  the  election.  In  a  proper  case  the  ballot- 
boxes  may  be  opened  and  the  tickets  counted  to  rebut  the  presump- 
tion in  favor  of  the  returns ;  but  in  the  case  of  disagreement  between 
the  returns  and  the  ballots,  the  latter  must  prevail,  as  the  best  evi- 
dence of  the  will  of  the  voters.  In  order  to  allow  the  ballots  to  prevail- 
as  against  the  returns,  it  must  appear  that  they  have  been  preserved 
by  the  proper  officers  as  required  by  law,  and  have  not  been  ex- 
posed to  the  reach  of  unauthorized  persons,  so  as  to  afford  reason- 
able probability  of  having  been  changed  or  tampered  with.  It  is- 
proper  for  the  jury  to  base  their  estimate  of  the  result  of  an  election, 
on  the  official  returns,  when  satisfied  by  evidence  that  the  ballot- 
boxes  have  been  tampered  Avith,  after  the  official  count;  and  by  the 
ballots,  when  there  is  no  satisfactory  evidence  of  such  interference 
with  the  ballot-box.  An  allegation  that  the  ballots  cast  at  an  elec- 

o 

tion  were  not  fairly  and  correctly  counted,  tallied  and  returned  is 
determined  by  an  inspection  of  the  ballots  themselves,  and  compar- 
ing them  with  the  returns,  and  does  not  authorize  evidence  that  a»- 
ballot  found  in  the  box  was  not  actually  voted.  It  may  be  shown,, 
under  such  a,,  state  of  pleading,  that  an  elector  voted  for  a  different 
candidate  from  one  whose  name  appeared  on  his  ballot,  in  order  to- 
show  that  the  ballot  had  been  tampered  with,  but  the  jury  should 
be  instructed  that  the.  evidence  was  not  admissible  to  contradict 
the  ballot.  When  the  issue  is  whether  the  votes  cast  at  an  election' 
were  fairly  and  correctly  counted,  tallied  and  returned,  if  the  jury 
should  find  that  the  ballot-boxes  had  not  been  tampered  with  after 
the  returns  were  made,  but  before,  then  they  should  base  their  ver- 
dict on  a  count  of  the  genuine  votes  in  the  boxes,  and  by  giving  to 
the  party  defrauded  the  votes  of  which  he  had  been  deprived  by 
such  unauthorized  alterations.2 

own  members,  and  determine  contested  elections  of  city  officers,  trespassed  on 
the  jurisdiction  of  no  constitutional  court.  But  if  the  council  may  "refuse  the 
seat  "  to  one  claiming  to  have  been  elected  mayor,  because  of  disqualification, 
or  " may  remove  him  because  of  continuing  disqualification,"  their  action  in< 
declaring  him  elected  and  installing  him  into  office  cannot  oust  the  district 
court  of  its  constitutional  jurisdiction  to  inquire  into  the  forfeiture  of  the  office. 
State  v.  De  Gress,  53  T.  387. 

1  State  v.  Owens,  63  T.  261. 

2  Owens  v.  State,  64  T.  500,  following  Hudson  v.  Solomon,  19  Kan.  177,  and> 
People  v.  Livingston,  79  N.  Y.  279. 
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§  1O29.  Judgment  of  the  court;  remedy  cumulative. 

In  case  any  person  or  corporation  be  adjudged  guilty  as  charged 
in  the  information,  the  court  will  give  judgment  of  ouster  from  the 
office  or  franchise,  and  may  also  impose  a  fine  for  usurping,  intrud- 
ing into  or  unlawfully  holding  and  executing  the  office  or  franchise, 
-and  will  also  give  judgment  in  favor  of  the  relator  for  the  costs  of 
the  prosecution.  The  remedy  and  mode  of  procedure  prescribed 
are  construed  to  be  cumulative  of  other  existing  remedies  and  modes 
of  procedure.1 

In  a  proceeding  to  recover  an  office,  if  the  relator  succeeds,  the 
proper  judgment  is  that  defendant  be  ousted  and  the  relator  placed 
in  possession  of  the  office.2  The  provision  of  the  statute  authorizing 
a  fine  is  a  literal  copy  of  the  statute  of  Anne,  and  was  doubtless 
designed  to  receive  the  practical  construction  given  it  under  that 
statute,  and  to  be  inoperative  save  as  to  a  nominal  fine.  Originally 
a  fine  was  imposed  upon  conviction,  but  it  was  nominal  only;  no 
real  punishment  was  inflicted.  The  proceeding  is  of  a  civil  nature ; 
and  if  the  statute  should  be  construed  as  a  criminal  statute,  author- 
izing the  court  to  impose  an  indefinite  fine,  it  would  fail  to  conform 
to  the  requirements  of  article  3  of  the  Penal  Code  in  affixing  the 
penalty,  and,  to  the  extent  of  the  fine,  would  be  inoperative.3 

In  a  proceeding  against  a  corporation,  in  addition  to  the  judg- 
ment directed  by  the  statute,  the  court  may  also  appoint  a  receiver. 
It  may  enter  any  judgment  necessary  to  give  effect  to  the  general 
judgment  authorized  by  the  statute.4 

1R.  S.  4347,  4348. 

2  State  v.  Owens,  63  T.  261 ;  McAllen  v.  Rhodes,  65  T.  348. 

3  State  v.  De  Gress,  53  T.  387;  State  v.  Hardie,  1  Ired.  42. 

*  Texas  Trunk  Ry.  Co.  v.  State,  83  T.  1  (18  S.  W.  Rep.  199). 
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§  1030.  In  general. 

The  writ  of  mandamus,  as  used  in  modern  times,  may  properly 
be  defined  as  a  command  or  order  issuing  from  a  court  of  compe- 
tent jurisdiction  requiring  some  officer,  inferior  court,  or  corpora- 
tion, to  perform  some  duty  enjoined  by  law.  This  duty  may  be.  as 
in  the  case  of  an  officer,  one  that  pertains  to  and  results  from  his 
official  position,  or  may  arise  by  operation  of  law.  Corporations 
are  creatures  of  the  state,  and  deriving  all  their  rights  and  fran- 
chises from  the  sovereign  authority,  it  is  well  settled  that  it  is 
within  the  power  of  the  state  to  compel  the  proper  exercise  of  cor- 
porate functions.  It  is  therefore  recognized  as  the  proper  rule  that 

*  As  to  proper  and  necessary  parties,  see  §  175,  ante.  As  to  venue  of  proceed- 
ings against  heads  of  departments,  see  §  242,  ante.  In  a  proceeding  to  compel  a 
district  surveyor  of  a  land  district  to  make  a  survey  of  certain  described  lands 
and  to  return  the  field-notes  to  the  general  land  office,  all  persons  who  assert 
any  claim  to  the  land  are  proper  parties,  and  should  be  required  to  appear  and 
assert  their  claim,  so  as  to  enable  the  court  to  determine  whether  or  not  it  is 
such  as  ought  to  preclude  the  complainant  from  securing  the  survey.  The 
venue  of  the  proceeding  is  determined  by  the  county  of  the  surveyor's  residence, 
and  not  by  the  county  in  which  the  land  lies,  although,  as  to  the  other  parties 
defendant,  the  object  of  the  suit  is  the  trial  of  the  title  to  the  land.  It  is  held 
that  the  primary  rule  of  construction  embraces  the  whole  of  the  Revised  Stat- 
utes. No  part  or  provision  is  subject  to  a  strict  construction.  Whether  gen- 
eral provisions  or  exceptions,  all  alike  must  be  liberally  consti'ued  with  a  view 
to  effect  the  object  sought  and  to  promote  justice.  The  land  in  controversy  in 
this  case  was  in  a  county  which  belonged  to  the  land  district  of  which  the  re- 
spondent was  surveyor,  but  such  county  was  attached  for  judicial  purposes  to 
a  coufity  not  included  within  such  district,  and  it  was  held  that  if  the  suit 
could  not  be  brought  in  the  county  of  the  surveyor's  residence,  then  there  was 
no  court  open  in  which  the  applicant  could  have  a  remedy.  Tex.  Mex.  Ry.  Co. 
v.  Locke.  63  T.  623,  citing  Tabor  v.  Commissioners,  29  T.  516;  Smith  v.  Powers, 
2  T.  57;  Watkins  v.  Kirchain,  10  T.  375,  as  to  necessary  parties. 

The  statute  provides  that  the  judges  of  the  district  and  county  courts  may 
grant  the  writ  in  vacation  (R.  S.  1107,  1163);  but  this,  it  seems,  has  reference 
only  to  the  alternative  writ,  as  it  is  held  that  when  an  alternative  writ  is  sued 
out  in  vacation  it  should  be  made  returnable  to  the  next  term  of  the  proper 
court,  and  that  it  is  error  to  make  it  returnable  at  chambers.  Murphy  v.  Went- 
worth,  36  T.  147. 
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where  duties  are  imposed  by  law  upon  private  corporations,  and  no 
other  specific  remedy  is  provided,  the  writ  of  mandamus  should  be 
granted.1  The  writ  will  not  issue  even  in  a  proper  case  where  it 
could  not  result  in  any  benefit  to  the  rclator.-  Laches  may  be  a 
bar  to  a  writ  of  mandamus,  and  mandamus  is  refused  on  that 
ground  when  asked  to  compel  the  commissioner  of  the  general  land 
office  to  cancel  a  patent  forty-five  years  after  its  issuance,  alleged 
to  have  been  issued  by  mistake,  and  to  issue  another  patent  in  an- 
other name.3 

The  writ  will  not  issue  in  behalf  of  a  party  who  has  some  other 
adequate  statutory  or  common-law  remedy.4  Though  mandamus 
is  the  proper  remedy  to  enforce  the  performance  of  a  ministerial 
act  when  there  is  no  other  adequate  legal  remedy,  yet  the  converse 
of  that  proposition,  that  when  there  is  no  other  legal  remedy  the 
writ  of  mandamus  may  always  be  resorted  to,  is  not  true.5 

If  any  part  of  what  is  commanded  by  a  peremptory  mandamus 
goes  beyond  the  legal  obligation  the  whole  must  be  set  aside.  The 
party  seeking  relief  must  specify  just  what  he  wants,  and  nothing 
more  or  less.0 

The  writ  does  not  confer  power  on  those  to  whom  it  is  directed; 
it  only  enforces  the  exercise  of  power  already  existing  when  its  ex- 
ercise is  a  duty.7  It  issues  to  compel  performance  of  a  plain  and 
positive  duty,  upon  the  application  of  one  who  has  a  clear  right  to- 
demand  such  performance,  and  who  has  no  other  adequate  remedy. 
It  is  never  granted  in  anticipation  of  an  omission  of  duty,  but  only 
after  actual  default.8  It  issues  to  prevent  a  failure  of  justice;  and 

1  State  ex  rel.  v.  San  Antonio  St.  Ry.  Co.,  80  S.  W.  Rep.  266;  Bradley  v.  McCrabb, 
Dallam,  504. 

2  Fuller  v.  Brown,  30  S.  W.  Rep.  506.     It  will  not  lie  to  reinstate  a  teacher' 
wrongf  ully  discharged  by  a  school  community  where  the  fund  of  the  community 

'  has  already  been  disbursed. 

3  Teat  v.  McGaughey,  85  T.  478  (22  S.  W.  Rep.  302). 

4Screwmen's  Ben.  Ass'n  v.  Benson,  76  T.  552  (13  S.  W.  Rep.  379);  Arberry  v. 
Beavers,  6  T.  457;  Board  of  Land  Com'rs  v.  Bell,  Dallam,  366;  Cullem  v.  Latimer. 
4  T.  329. 

5Ewing  v.  Cohen,  63  T.  482.  When  a  claim  against  the  county  has  been  al- 
lowed by  the  commissioners'  court  and  a  warrant  for  its  payment  ordered  to  be 
drawn,  a  petition  for  mandamus  to  compel  the  issuance  of  the  warrant  cannot 
be  defeated  on  the  ground  that  there  is  an  adequate  remedy  at  law  by  suit 
against  the  county.  A  condition  precedent  to  such  suit  is  the  presentation  of 
such  claim  to  the  commissioners'  court  for  allowance,  and  its  rejection  of  the 
same.  Callaghan  v.  Salliway,  5  Civ.  App.  239  (23  S.  W.  Rep.  837). 

6  Tex.  Mex.  Ry.  Co.  v.  Jarvis,  80  T.  430  (15  S.  W.  Rep.  1089).  Where  all  parties. 
in  interest  are  before  the  court,  a  mandamus  will  issue  to  compel  a  surveyor  to 
make  a  survey,  thougli  on  the  showing  of  the  applicants  they  are  entitled  to 
locate  less  land  than  is  contained  in  their  file.  Schley  v.  Maddox,  22  S.  W.  Rep. 
998. 

7 United  States  v.  County  of  Clark,  5  Otto,  769;  United  States  v.  Labettfr 
County.  2  McCrary,  25;  United  States  v.  New  Orleans,  2  Woods,  230. 

8 Ex  parte  Cutting,  4  Otto,  14;  Tabor  v.  Commissioners.  29  T.  508. 
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it  is  not  an  objection  to  an  application  for  the  writ  to  compel  a  sur- 
veyor to  make  a  survey  and  return  the  field-notes  that  the  appli- 
cant has  a  remedy  by  suit  on  the  bond  of  the  surveyor.1 

§  1O31.  Proceeding,  how  instituted. 

A  writ  of  mandamus  must  not  be  granted  on  an  exparte  hearing, 
and  any  peremptory  mandamus  granted  without  notice  will  be 
abated  on  motion.2  Where  an  alternative  writ  is  sued  out  in  vaca- 
tion, it  should  be  made  returnable  to  the  next  term  of  the  proper 
court  of  the  county  wherein  the  respondent  resides;  it  is  error  to 
make  it  returnable  at  chambers.  A  rule  on  respondent  to  show 
•cause  why  the  alternative  writ  should  not  issue  is  not  required;  the 
alternative  writ  is  itself  in  the  nature  of  a  rule  to  show  cause  why 
the  peremptory  writ  should  not  issue.3 

Service  upon  the  respondent  is  made  in  the  same  manner  as  in 
ordinary  suits.4  The  writ  issued  should  be  in  the  alternative,  re- 
quiring the  respondent  to  do  the  thing  required  or  to  appear  and 
show  cause  to  the  contrary.  If  it  only  directs  him  to  appear  and 
show  cause,  the  defect  is  cured  by  the  tiling  of  an  answer.5 

When  application  is  made  to  the  supreme  court  for  a  writ  of 
mandamus,  the  court  examines  the  petition  to  ascertain  whether  it 
states  a  case  of  which  the  court  has  jurisdiction,  either  original  or 
appellate,6  and  whether  the  facts  stated  will  justify  a  peremptory 
writ  on  final  hearing.7  In  the  event  probable  grounds  for  the  per- 
emptory writ  are  shown,  a  citation  is  ordered  to  issue  command- 
ing the  respondent  to  appear  and  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  It  is  unimportant  whether  the  writ 
shows  the  fact  of  the  order  upon  its  face  or  not.  The  answer  of 
the  respondent  will  cure  any  informality  in  the  citation.8 

§  1032.  Jurisdiction. 

Power  to  issue  the  writ  of  mandamus  is  vested  in  the  supreme 
court  and  the  district  and  county  courts,  both  by  the  constitution 
and  statutes.9  The  jurisdiction  of  the  courts  of  civil  appeals  is  con- 
ferred only  by  the  statute.10  Under  such  regulations  as  may  be 

*  Tex.  Mex.  Ry.  Co.  v.  Locke,  63  T.  623. 

2  R.  S.  1450. 

3  Murphy  v.  Wentworth,  36  T.  147. 

4  Tex.  Mex.  Ry.  Co.  v.  Locke,  63  T.  623;  City  of  Houston  v.  Emery,  76  T.  321 
<13  S.  W.  Rep.  266). 

.  5  Tex.  Mex.  Hy.  Co.  v.  Locke,  63  T.  623;  Steele  v.  Goodrich,  28  S.  W.  Rep.  939< 
<87  T.  401). 

6  Herf  v.  James,  86  T.  230  (24  S.  W.  Rep.  396). 

•  Burnett  v.  Powell,  86  T.  382  (24  S.  W.  Rep.  788;  25  S.  W.  Rep.  17):  Steele  v. 
Goodrich,  87  T.  401  (28  S.  W.  Rep.  939);  Crumley  v.  McKinney,  9  S.  W.  Rep.  157. 

8  Steele  v.  Goodrich,  87  T.  401  (28  S.  W.  Rep.  939). 
*Ante,  §§91»  lia      .,  .          .,/,;:, 

10  Ante,  §98.    But  notice  the  reading  of  the  provision  in  section  3,  article  5,  < 
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prescribed  by  law,  the  supreme  court  and  the  justices  thereof  "  may 
issue  the  writs  of  mandamus,  procedendo,  certiorari,  and  such  other 
writs  as  may  be  necessary  to  enforce  its  jurisdiction." l  This  is  the- 
language  of  all  the  constitutions  of  the  state;  but  some  of  them 
mention  only  the  writ  of  mandamus  by  name.  The  constitutions- 
of  1845  and  1861  added,  "and  also  compel  a  judge  of  the  district 
court  to  proceed  to  trial  and  judgment  in  a  cause." 

The  jurisdiction  of  the  supreme  court  is  appellate  only,  and  of 
course  the  writ  of  mandamus  can  issue  only  in  aid  of  that  jurisdic- 
tion ;  but  it  is  provided  that  the  legislature  may  confer  original 
jurisdiction  on  the  supreme  court  to  issue  writs  of  mandamus  and 
quo  warranio  in  such  cases  as  may  be  specified,  except  as  against 
the  governor  of  the  state.2 

That  the  issuance  of  a  writ  of  mandamus  requiring  a  person,  al- 
though an  officer,  if  not  a  court,  or  officer  of  a  court,  to  do  some 
act,  must  be  authorized  by  the  exercise  of  original  jurisdiction,  is 
well  settled.  The  statute  is  understood  to  mean  in  specifying  cases- 
in  which  mandamus  may  be  issued :  (1)  Cases  wherein  the  facts- 
render  it  proper  that  the  writ  should  lie,  or  is  a  necessary  process 
for  enforcement  of  the  right  assailed.  (2)  The  person  against  whom 
the  jurisdiction  may  be  exercised,  viz.,  a  state  officer  or  district 
judge.  This  is  a  sufficient  specification.  The  comptroller  of  the 
state  is  a  state  officer,  subject  to  the  law  granting  to  the  supreme 
court  the  power  to  issue  writs  of  mandamus? 

A.  writ  of  mandamus  will  lie  against  an  officer  to  compel  the  per- 
formance of  a  plain  and  imperative  duty.  The  act  to  be  compelled 
must  be  one  which  he  has  no  discretion  to  refuse  to  perform,  and 
which  does  not  call  for  the  exercise  of  his  judgment  upon  matters 

amendment  of  1891,  as  printed  in  the  statutes  of  1895,  and  in  volume  4,  Sayles* 
Texas  Statutes, —  "  the  said  courts  and  the  justices  thereof  may  issue  the  writs 
of  mandamus,  procedendo,  certiorari,  and  such  other  writs  as  may  be  neces- 
sary to  enforce  tin  jurisdiction."  This  is  also  the  reading  of  the  resolution  as 
proposed  by  the  legislature.  Acts  of  1891,  p.  197.  Was  it  intended  that  the 
word  courts  should  include  the  courts  of  civil  appeals? 

1  Const.,  art.  V,  §  3;  Wells  v.  Littlefield,  62  T.  28. 

2  Const.,  art.  V,  §  3.    There  are  statutes  made  to  enforce  this  provision.    R.  S. 
946,  949;  ante,  §  91.     The  same  power  is  conferred  upon  the  courts  of  civil  ap- 
peals by  statute.     R.  S.  997,  1000;  ante,  %  98;  Pickle  v.  McCall,  86  T.  212  (24  S.  W. 
Rep.  265).     See  International  R.  Co.  v.  Comptroller,  36  T.  641.     An  order  of  the 
district  court  striking  a  case  from  the  docket  is  a  final  judgment  from  which 
an  appeal  will  lie.    Mandamus  will  not  lie  to  compel  the  judge  to  try  the  cause- 
Steele  v.  Goodrich,  28  S.  W.  Rep.  939;  Punchard  v.  Delk,  77  T.  104  (13  S.  W.  Rep. 
615). 

The  supreme  court  will  compel  the  district  court  to  permit  the  district  at- 
torney to  appear  for  the  county  in  an  action  which  he  has  a  right  to  prosecute- 
There  is  no  adequate  remedy  by  appeal.  Terrell  v.  Greene,  31  S.  W.  Rep.  631. 

3  Pickle  v.  McCall,  86  T.  212  (24  S.  W.  Rep.  265);  Marberry  v.  Madison,  1 
Craneh,  68. 
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of  fact.  It  was  intended  neither  by  the  recent  amendments  to  the 
constitution,  nor  by  the  statutes  which  have  been  passed  in  pur- 
suance thereof,  to  confer  jurisdiction  on  the  supreme  court  to  try  a 
case  on  mandamus  in  which  the  act  sought  to  be  compelled  may  in- 
volve the  determination  of  a  doubtful  question  of  fact.  It  was  not 
intended  that  the  jurisdiction  should  be  exercised  in  any  case  unless 
the  officer  was  under  a  legal  obligation  to  do  the  act,  and  the  right 
to  have  it  performed  was  not  dependent  upon  the  determination  of 
such  doubtful  questions  of  fact.1 

Mandamus  will  not  lie  to  control  the  action  of  a  court  in  a  case 
pending.  The  writ  is  never  granted  when  the  grievance  may  be 
corrected  by  appeal  or  writ  of  error.  It  will  not  lie  to  compel  a 
district  judge  to  vacate  a  writ  of  prohibition.2  Since  the  passage 
of  the  statute  which  permits  a  statement  of  facts  under  certain  cir- 
cumstances to  be  filed  after  the  lapse  of  ten  days  from  the  adjourn- 
ment of  the  court,  no  reason  exists  why  a  party  who  has  used  due 
diligence  to  procure  a  statement  of  facts  may  not  compel  by  man- 
damns  the  trial  judge  to  prepare  and  file  one  when  he  has  failed  to 
do  so.  The  statement  of  facts  prepared  by  the  trial  judge  being^ 
incomplete,  the  remedy  for  appellant  is  to  apply  for  mandamus 
to  compel  the  judge  to  complete  it.  The  failure  of  the  judge  is  no- 
ground  for  reversal.3 

§  1033.  Jurisdiction  of  the  district  and  county  courts. 

The  district  and  county  courts  are  courts  of  original  jurisdiction, 
and  generally  their  jurisdiction  in  any  particular  case  is  determined 
by  reference  to  the  subject-matter  or  the  amount  in  controversy ; 
but  it  is  held  that  the  power  of  the  district  courts  to  issue  writs  of 
mandamus,  injunction  and  certiorari  is  a  general  power,  and  that 
the  power  to  issue  all  writs  necessary  to  enforce  their  jurisdiction 
is  superadded.4  The  constitution  confers  the  power  on  the  district 

i  Teat  v.  McGaughey,  85  T.  478  (22  S.  W.  Rep.  302).    See  §  92,  ante, 

-'  State  v.  Morris,  86  T.  226 -(24  S.  W.  Eep.  393). 

» Trinity  &  Sabine  Ry.  Co.  v.  Lane,  79  T.  643  (15  S.  W.  Rep.  477;  16  S.  W.  Rep. 
18);  Reagan  T.  Copeland,  78  T.  551  (14  S.  W.  Rep.  1031).  The  writ  will  not  lie  to 
compel  a  judge  to  certify  a  bill  of  exceptions,  when  the  application  fails  to  show 
proper  diligence  at  the  proper  time  to  secure  a  bill.  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Lockhart,  4  App.  C.  C.,  §  297.  See  Allen  v.  Ward,  Dallam,  371. 

There  being  no  law  authorizing  appeals  from  a  refusal  of  a  district  judge  to- 
certify  to  the  governor  his  disqualification,  the  appellate  courts  have  no  juris- 
diction to  revise  his  ruling,  and  have  no  power  to  enforce  by  the  writ  of  man- 
damus or  otherwise  the  performance  of  such  a  duty.  Grigsby  v.  Bowles,  79  T. 
138  (15  S.  W.  Rep.  30).  When  a  district  judge  fails  to  obey  the  mandate  by  en- 
tering judgment  in  a  cause  which  has  been  remanded,  the  remedy  of  the  injured 
party  is  by  mandamus  and  not  appeal.  Wells  v.  Littlefield,  62  T.  28.  See 
Chambers  v.  Shaw,  16  T.  143;  Davis  v.  Carter,  18  T.  400. 

*Day  v.  Chambers,  62  T.  190;  Anderson  County  v.  Kennedy,  58  T.  616:  Seele 
v.  State,  1  Civ.  App.  495  (20  S.  W.  Rep.  946).  See  §  118,  ante,  for  a  full  discussion 
of  the  subject. 
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and  county  courts  in  substantially  the  same  terms  —  to  issue  certain 
enumerated  writs,  including  mandamus,  and  all  writs  necessary  to 
enforce  their  jurisdiction.1  This  has  been  substantially  the  consti- 
tutional provision  as  to  district  courts  since  the  organization  of  the 
state  government.  The  constitution  of  1809,  and  those  prior  thereto, 
.added  "and  to  give  them  [the  district  courts]  a  general  superin- 
tendence and  control  over  inferior  tribunals."  The  statutory  pro- 
•visions  now  in  force,  conferring  jurisdiction  on  the  two  courts,  are 
identical  in  terms;  that  in  reference  to  the  district  court  was  en- 
.acted  in  1846,  and  the  one  in  regard  to  county  courts  in  1876.2  The 
.act  of  1846  enumerated  writs  of  habeas  corpus,  mandamus,  injunc- 
tion, sequestration,  error,  "  and  supersedeas,  and  all  other  remedial 
writs  known  to  the  law." 3 

The  amount  in  controversy  does  not  control  the  jurisdiction  of 
the  district  court  in  the  matter  of  the  grant  of  the  writ  of  man- 
•da?nus,  and  in  a  proper  case  it  would  have  jurisdiction  to  compel 
the  county  commissioners'  court  to  approve  or  disapprove  an  offi- 
cial bond.4 

§  1034.  The  relator. 

JMandamus  is  a  process  to  which  every  one  is  entitled  where  it  is 
the  appropriate  remedy.5 

1  Const.,  art.  V,  §§  8,  16.  The  constitution,  before  the  amendment  of  1891,  gave 
power  to  the  district  courts  to  issue  the  writs  of  mandamus,  injunction,  certio- 
rari  "and  all  writs  necessary  to  enforce  their  jurisdiction."  To  the  county 
•courts  jurisdiction  was  given  to  issue  writs  of  mandamus,  injunction  "and  all 
other  writs  necessary  to  the  enforcement  of  the  jurisdiction  of  said  courts." 
The  amendments  grant  the  power  in  the  same  terms,  except  that  the  word  other 
ds  omitted  from  the  grant  of  power  to  the  county  courts.  The  statutes  employ 
the  word  other  in  the  grant  of  power  to  both  courts;  they  each  have  power  to 
grant  writs  of  mandamus,  injunction,  sequestration,  attachment,  garnishment, 
'Certiorari  and  supersedeas,  and  all  other  writs  necessary  to  the  enforcement  of 
the  jurisdiction  of  the  court.  R.  S.  1107,  1163. 

It  is  held,  by  the  supreme  court,  that  the  omission  of  the  word  other  from  the 
constitutional  provision  in  reference  to  county  courts  vests  in  those  courts  a 
general  power  to  issue  the  writs  of  mandamus  and  injunction,  without  regard 
to  the  amount  in  controversy.  The  power  is  not  now  confined  to  cases  in  which 
the  writ  is  necessary  to  enforce  the  jurisdiction  of  the  court  (Dean  v.'  Bailey,  31 
S.  W.  Rep.  185);  and  the  court  of  civil  appeals  holds  that,  if  the  provision  does 
•confer  a  general  power,  then  the  jurisdiction  of  the  district  and  county  courts 
is  concurrent  in  all  such  cases.  G.,  C.  &  S.  F.  Ry.  Co.  v.  Blankenbeckler,  35 
;S.  W.  Rep.  331.  See  Gorgee  v.  Dupree,  1  App.  C.  C.,  §  825.  See,  also,  §  118,  ante, 
\which  was  in  type  before  the  author's  attention  was  called  to  the  above  cases. 

2R.  s.  1107,  1163. 
'  *  P.  D.  1407. 

4  Luckey  v.  Short,  1  Civ.  App.  5  (20  S.  W.  Rep.  723).  In  Milliken  v.  City  Coun- 
cil, 54  T.  388,  it  was  held  that  the  district  court  has  original  jurisdiction  to  try 
the  right  to  the  office  of  mayor  of  an  incorporated  city,  such  office  being  of  the 
yalue  of  $500,  unless  the  right  thereto  was  res  adjudicata  by  reason  of  the  action 
•of  the  board  of  aldermen,  and  may  enforce  its  judgment  I  y  mandamus. 

*  Commonwealth  of  Ky.  v.  Dennison,  24  How.  66. 
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There  is  said  to  be  a  decided  preponderance  of  American  author- 
ity in  favor  of  the  doctrine  that  private  persons  may  move  for  a 
mandamus  to  enforce  a  public  duty  not  due  to  the  government,  as 
such,  without  the  intervention  of  the  government  law  officer.  The 
proceedings  are  usually  prosecuted  in  the  name  of  the  state,  but 
when  they  are  prosecuted  in  behalf  of  a  private  relator,  this  is  a 
mere  matter  of  form.  The  private  relator  is  the  real  party,  and  it 
accords  with  the  genius  of  our  system  of  jurisprudence  that  the  suit 
should  proceed  in  his  name.1  In  answer  to  the  objection  that  the 
practice  might  result  in  a  multiplicity  of  vexatious  suits,  it  is  said 
that  the  granting  of  the  writ  is  discretionary  with  the  court,  and 
if  a  case  is  pending  which  will  test  the  right  or  question  in  contro- 
versy, the  court  may  for  this  reason  alone  refuse  to  entertain  simi- 
lar applications  by  other  persons.2 

§  1035.  The  petition. 

The  application  must  be  under  oath,3  and  should  anticipate  and 
answer  every  objection  which  may  be  urged  against  it,  and  show 
that  plaintiff  has  a  clear  right  to  the  remedy.4  It  should  state  dis- 
tinctly and  precisely  the  circumstances,5  and  a  lack  of  certainty  and 
precision  in  any  essential  matter  is  not  cured  by  a  failure  of  the 
respondent  to  set  up  such  matters  in  defense.6 

It  is  not  necessary  that  the  petition  should  state  in  terms  that 
there  is  no  other  adequate  remedy ;  it  is  sufficient  if  it  appears  from 
the  statement  that  there  is  none.7 

iKimberly  v.  Morris,  31  S.  W.  Rep.  808;  Hall  v.  Union  Pac.  R.  Co.,  3  Dill.  515, 
and  cases  cited  (29  Myer's  Fed.  Dec.,  p.  850). 

2  Hall  v.  Union  Pac.  R.  Co.,  3  Dill.  515.     Where  the  commissioners'  court  re- 
fuses to  call  an  election,  on  the  petition  of  qualified  voters  under  the  statute 
(R.  S.  3384),  to  determine  whether  the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited, such  petitioners  may  apply  for  and  prosecute  the  writ.     Kimberly  v. 
Morris,  31  S.  W.  Rep.  808.    And  see  Sansom  v.  Mercer,  68  T.  488  (5  S.  W.  Rep.  62). 
Voters  in  a  county  have  no  such  interest  in  the  location  of  a  county  seat  as  will 
authorize  them  to  maintain  a  suit  to  prevent  its  removal.     Harrell  v.  Lynch,  65 
T.  146. 

3  Bracken  v.  Wells,  3  T.  38.    This  is  the  usual  practice,  though  the  statute  does 
not  require  it.     Brown  v.  Ruse,  69  T.  589  (7  S.  W.  Rep.  489). 

4  Houston  Tap  &  B.  Ry.  Co.  v.  Randolph,  24  T.  317;  Tex.  Mex.  Ry.  Co.  v.  Locke, 
•63  T.  623. 

8  Cullem  v.  Latimer,  4  T.  329. 

6  Arberry  v.  Beavers,  6  T.  457. 

7  State  ex  reL  v.  San  Antonio  St.  Ry.  Co.,  30  S.  W.  Rep,  266.    A  holder  of  a 
land  certificate  desiring  relief  from  the  courts  by  mandamus  to  compel  a  sur- 
veyor to  make  surveys  pointed  out  must  clearly  show  his  legal  right  to  have  the 
surveys  made,  otherwise  the  court  cannot  compel  the  surveyor  to  perform  the 
service.    Tex.  Mex.  Ry.  Co.  v.  Jar  vis,  80  T.  456  (15  S.  W.  Rep.  1089);  Tex.  Mex. 
Ry.  Co.  v.  Locke,  63  T.  623. 
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§  1036.  The  answer  or  return. 

The  rules  of  pleading  at  common  law,  in  cases  of  mandamus, 
should  be  observed  when  not  in  conflict  with  the  statutes.  The 
respondent  was,  at  common  law,  required  in  his  answer  to  plead 
specially  by  distinct  traverse  of  the  allegations  of  the  writ,  or  by 
way  of  confession  and  avoidance.  It  follows  that  a  general  denial 
to  the  petition  in  a  proceeding  by  mandamus  should  be  disregarded. 
When  the  allegations  of  a  petition  are  sufficient,  if  true,  to  entitle 
the  plaintiff  to  a  writ  of  mandamus,  and  the  pleadings  filed  by 
respondent  present  no  issue  of  fact,  and  virtually  amount  to  no 
answer,  the  proper  practice  is  to  render  judgment  against  the  re- 
spondent, and  direct  the  issue  of  the  peremptory  writ.1  At  common 
law  the  same  degree  of  certainty  is  required  in  the  answer  as  in  in- 
dictments, etc.,  and  it  is  held  that  under  any  system  there  should  be 
reasonable  certainty.2  The  return  should  show  a  fair  and  legal  reason 
why  the  alternative  writ  should  not  be  obeyed.3  Where  the  answer 
of  an  officer  discloses  sufficient  matter  of  record  in  his  office  to  jus- 
tify him  in  his  refusal  to  act,  the  answer  need  not  be  sworn  to.4  It 
is  a  sufficient  return  to  certify  that  the  thing  commanded  has  been 
done,  although  not  by  defendant  personally.5 

§  1037.  Against  corporations. 

The  grant  by  the  state  and  by  the  ordinances  of  a  city  of  a  right 
to  use  the  streets  of  the  city  for  street  railway  purposes,  and  the 
occupation  of  the  streets  by  virtue  of  the  grant,  creates  an  obliga- 
tion and  a  public  duty  upon  the  part  of  the  company  to  operate  the 
road  that  can  be  enforced  by  mandamus,  at  the  instance  of  any 
citizen.  The  duties  which  a  corporation  will  be  compelled  to  per- 
form are  public;  such  as  grow  out  of  private  contract  relations  are 
not  enforced  by  mandamus.  But  a  petition  which  alleges  a  viola- 
tion of  public  duties,  and  shows  that  there  is  no  other  remedy,  is 
sufficient,  notwithstanding  it  may  also  allege  a  violation  of  the 
terms  of  a  private  agreement.6  Where  a  statute  enjoins  a  duty  for 
the  benefit  of  the  entire  public,  any  one  of  the  public  injured  by 
its  non-performance  may  complain  to  the  proper  court  and  ask  it  to 
compel  the  performance  of  the  duty.7 

i  Sansom  v.  Mercer,  68  T.  488  (5  S.  W.  Rep.  62). 

2Cullem  v.  Latimer,  4  T.  329. 

3Fitzhugh  v.  Custer,  4  T.  31U. 

*  Watkins  v.  Kirchain,  10  T.  375. 

»  United  States  v.  Kendall,  5  Cranch,  C.  C.  385. 

6State  ex  rel.  v.  San  Antonio  St.  Ry.  Co.,  30  S.  W.  Rep.  266. 

7  Hall  v.  Union  Pac.  R.  Co.,  3  Dill  515.  It  is  said  to  be  the  constant  practice 
of  the  queen's  bench  to  entertain  applications  by  private  persons,  on  the  motion 
of  private  counsel,  for  writs  of  mandamus  to  public  officers  and  companies  to 
enforce  the  performance  of  public  duties.  In  Rex  v.  Severn  &  Wye  R.  Co.,  2 
Barn.  &  Aid.  646,  the  king's  bench  granted  a  mandamus  to  compel  the  railway 
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§  1038.  To  restore  one  to  his  rights  in  an  association  or  office. 

The  writ  of  mandamus  is  the  appropriate  remedy  to  restore  a 
member  of  an  incorporated  society  to  his  rights  and  privileges  in. 
the  association  when  they  have  been  wrongfully  denied  him.  But 
it  is  a  remedy  of  the  last  resort.  A  member  of  a  voluntary  associa- 
tion is  bound  by  a  sentence  of  expulsion  against  him  lawfully  ren- 
dered by  a  tribunal  created  in  pursuance  of  its  constitution  and 
clothed  with  that  power.  The  rule  also  applies  at  least  to  such  incor- 
porated societies  as  are  not  organized  principally  for  commercial 
gain.  By  uniting  with  the  society  the  member  assents  to  and  accepts 
the  constitution,  and  impliedly  binds  himself  to  abide  by  the  decision 
of  such  boards  as  that  instrument  may  provide  for  the  determina- 
tion of  disputes  arising  within  the  association.  The  decisions  of 
these  tribunals,  when  organized  under  the  constitution  and  lawfully 
exercising  their  powers,  though  they  involve  the  expulsion  of  a 
member,  are  no  more  subject  to  collateral  attack  for  mere  error 
than  are  the  judgments  of  a  court  of  law.  But  if  the  tribunal  act 
illegally  —  if  it  declare  a  sentence  of  expulsion  for  an  offense  for 
which  that  penalty  is  not  provided  by  the  constitution  and  laws  of 
the  association,  and  if  there  be  no  right  of  appeal  within  the  associa- 
tion reserved  for  the  redress  of  the  injury  —  the  courts  will  review 
the  proceedings,  and  if  found  illegal  will  treat  them  as  null,  and 
restore  the  member  to  his  privileges  as  such.  But  if  there  be  a 
right  of  appeal,  a  mandamus  will  not  be  awarded  before  that  rem- 
edy has  been  exhausted.1 

Where  an  individual  has  a  right  given  by  statute  to  be  a  mem- 
ber of  a  society  created  by  statute,  the  courts  will  interfere  to  pro- 
tect the  right,  regardless  of  the  question  of  property.  Clubs  or 
societies,  whether  religious,  literary  or  social,  have  a  right  to  make 
their  own  rules  regarding  the  admission  or  exclusion  of  their  mem- 
bers; and  one  may  be  expelled  pursuant  to  such  rules,  although  no 
provision  is  made  for  notice  and  a  hearing.  The  provision  of  the 
Bill  of  Rights  is  not  applicable  to  such  cases.2 

It  is  well  established  that  mandamus  is  the  remedy  to  restore 
one  to  an  office  i'roin  which  he  has  been  illegally  ousted,  or  to  place 
him  in  possession  of  one  illegally  detained,  and  to  cause  delivery  of 
its  papers,  books  and  archives.3 

company  to  reinstate  and  lay  down  again  the  track  which  it  had  taken  up.  The 
writ  was  granted  upon  the  affidavit  of  a  private  prosecutor,  and  on  the  motion 
of  private  counsel,  without  the  presence  or  sanction  of  the  attorney-general. 
See  29  Myer's  Fed.  Dec.,  p.  853. 

iScrewmen's  Ben.  Ass'n  v.  Benson,  76  T.  552  (13  S.  W.  Rep.  379);  Benson  v. 
Screwmen's  Ben.  Ass'n,  2  Civ.  App.  66  (21  S.  W.  Rep.  562). 

2  Manning  v.  San  Antonio  Club,  63  T.  166,  and  cases  cited. 

3  Nelson  v.  Edwards,  55  T.  389;  Banton  v.  Wilson,  4  T.  400;  Lindsey  v.  Lock- 
ett,  20  T.  516;  Griffin  v.  Wakelee,  42  T.  513.    It  is  said  to  be  the  proper  remedy 
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§  1039.  Against  officers  and  courts. 

Mandamus  will  only  lie  against  an  officer  to  compel  him  to  per- 
form a  duty  which  is  clearly  defined  and  enjoined  by  law,  and 
purely  ministerial.1  It  will  not  lie  where  the  statute  is  only  di- 
rectory.2 Where  the  law  prescribes  the  duties  to  be  performed 
with  such  precision  and  certainty  as  to  leave  nothing  for  the  exer- 
«ise  of  discretion  or  judgment,  the  act  is  ministerial;  but  where  the 
act  to  be  done  involves  the  exercise  of  discretion  or  judgment,  it  is 
not  deemed  ministerial.3  When  it  is  apparent  that  the  refusal  of 
an  officer  to  perform  an  official  act,  which  prima  facie  involves 
judgment  and  discretion  in  regard  to  the  existence  or  non-existence 
of  the  conditions  which  would  require  its  performance,  is  arbitrary, 
and  not  because  of  any  doubt  or  conviction  regarding  his  duty,  and 
there  is  no  controversy  as  to  the  existence  of  the  facts  which  would 
make  his  action  ministerial,  purely,  -mandamus  will  lie.4 

Article  930  of  the  Revised  Statutes  provides  that  if  the  county 
treasurer  has  any  doubt  of  the  legality  or  propriety  of  any  order,  de- 
cree, certificate  or  warrant  presented  to  him  for  payment,  he  shall 
report  the  same  to  the  commissioners'  court  for  their  direction.  If 
he  acts  pursuant  to  this  statute,  and  is  directed  not  to  pay  a  war- 
rant, he  cannot  be  compelled  by  mandamus,  unless  there  is  evidence 
that  he  acted  arbitrarily  and  without  reason  in  the  matter.  Decis- 
ions to  the  contrary  have  been  made  in  the  absence  of  a  statute 
vesting  a  discretion  in  the  officer.5 

to- compel  the  restoration  or  admission  of  any  one  entitled  to  any  office  or  fran- 
chise of  a  public  nature,  whether  the  same  be  spiritual  or  temporal,  and  also 
for  the  production,  inspection  and  delivery  of  public  books  and  papers.  Brad- 
ley v.  McCrabb,  Dallam,  504. 

Mandamus  refused  when  asked  by  a  contestant  for  the  city  marshalship 
against  the  city  council  refusing  to  hear  the  contest,  the  city  being  incorpo- 
rated under  the  general  laws  of  the  state.  Vosburg  v.  McCrary,  77  T.  568  (14 
S.  W.  Rep.  195). 

1  Callaghan  v.  Salliway,  5  Civ.  App.  239  (23  S.  W.  Rep.  837);  Campbell  v.  Blanch- 
ard,  2  U.  C.  321;  Glasscock  v.  Commissioner,  3  T.  51;  Bracken  v.  Wells,  3  T.  88; 
Puckett  v.  White,  22  T.  559;  Commissioners  v.  Smith,  5  T.  471;  Arberry  v.  Beav- 
ers, 6  T.  457;  Cullem  v.  Latimer,  4  T.  329;  Kuechler  v.  Wright,  40  T.  600;  Durrett 
v.  Crosby.  28  T.  687;  Tabor  v.  Commissioner,  29  T.  508;  Marshall  v.  Clark,  22  T. 
23;  Walker  v.  Barnard,  8  Civ.  App.  14;  Sansom  v.  Mercer,  68  T.  488  (5  S.  W.  Rep. 
62);  Orr  v.  Davis,  30  S.  W.  Rep.  249;  Walker  v.  Howard,  30  S.  W.  Rep.  1091. 

2  Puckett  v.  White,  22  T.  559. 

8  Porter  v.  Klahn,  1  App.  C.  C.,  §  528. 

4  Sansom  v.  Mercer,  68  T.  488  (5  S.  W.  Rep.  62). 

6  Walker  v.  Barnard,  8  Civ.  App.  14  (27  S.  W.  Rep.  726),  disapproving  Johnson 
v.  Campbell,  39  T.  83.  As  to  issuance  and  payment  of  school  vouchers  and  other 
warrants,  see  Brown  v.  Ruse,  69  T.  589  (7  S.  W.  Rep.  489);  Cavill  v.  Coleman,  72 
T.  550  (10  S.  W.  Rep.  679);  Brown  v.  Reese,  67  T.  318  (3  S.  W.  Rep.  292);  Elser  v. 
City  of  Ft.  Worth.  27  S.  W.  Rep.  739;  Callaghan  v.  Salliway,  5  Civ.  App.  239  (23 
S.  W.  Rep.  837);  Pace  v.  Ortiz,  72  T.  437  (10  S.  W.  Rep.  541). 

To  compel  action  on  an  official  bond,  see  JLuckey  v.  Short,  1  Civ.  App.  5  (20  S.  W. 
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A  mandamus  to  an  inferior  court  lies  only  in  case  where  the  act 
directed  to  be  performed  requires  no  exercise  of  judicial  discretion. 
Hence,  a  mandamus  could  not  be  used  to  revise  a  judgment  of  an 
inferior  court  dismissing  an  appeal  for  want  of  a  sufficient  appeal 
bond.1  A  superior  court  may,  by  mandamus,  set  the  machinery  of 
an  inferior  court  in  motion,  but  can  do  no  more.2  The  supreme 
court,  or  the  courts  of  civil  appeals,  or  any  judge  thereof,  in  vaca- 
tion, may  issue  a  mandamus  to  compel  a  judge  of  the  district  court 
to  proceed  to  trial  and  judgment  in  a  cause,  agreeably  to  the  prin- 
ciples and  usages  of  law.3 

§  104O.  Practice;  parties. 

The  introduction  of  a  writ  by  name  does  not,  necessarily,  bring 
with  it  all  the  rules  regulating  the  writ ;  but  the  rules  of  pleading 
in  mandamus  are  judicious,  and  should  be  enforced  when  not  in- 
consistent with  statutory  regulations.4 

The  execution  of  a  judgment  awarding  a  peremptory  writ  of 
mandamus  is  suspended  by  the  filing  of  a  proper  appeal  bond.5 
Upon  the  death  or  retirement  of  an  officer  proceedings  for  a  man- 
damus against  him  abate.  The  writ  being  aimed  against  the  officer 
in  person,  it  does  not  reach  the  office.*5  "Where  a  proceeding  against 
a  municipal  officer  is  in  substance  against  the  municipality  itself,  the 
writ  will  not  abate  by  reason  of  the  resignation  of  the  officer,  or  of 
the  expiration  of  his  term  of  office,  pending  the  proceedings.  It  is 
only  when  the  delinquency  of  the  officer  is  personal,  and  does  not 
involve  any  charge  against  the  government  whose  officer  he  is,  that 
the  writ  abates.  The  writ  may  be  directed  to  the  municipality  it- 
self, and  the  officers  of  the  municipality  may  be  punished  for  diso- 
bedience.7 

Rep.  723).  To  compel  county  judge  to  appoint  school  trustees,  see  Porter  v. 
State,  78  T.  591  (14  S.  W.  Rep.  794).  Mandamus  will  not  lie  to  compel  a  clerk  of 
a  district  court  to  send  back  to  a  county  court  the  papers  in  a  case  which,  it  is 
claimed,  was  improperly  transferred  to  the  district  court,  the  district  court 
refusing,  on  motion,  to  send  the  case  back.  Walker  v.  Howard,  30  S.  W.  Rep. 
1091. 

i  Ewing  v.  Cohen,  63  T.  482. 

2 Ex  parte  Sawyer,  21  Wall.  235;  Board  of  Land  Comm'rs  v.  Bell,  Dallam,  366; 
Lloyd  v.  Brine k,  35  T.  1. 

A  R.  S.  949.  1000.  Mandamus  to  compel  payment  of  municipal  debts.  Sand- 
meyer  v.  Harris,  7  Civ.  App.  515  (27  S.  W.  Rep.  284). 

4  Fitzhugh  v.  Custer,  4  T.  391. 

5  Churchill  v.  Martin,  65  T.  367;  Griffin  v.  Wakelee,  42  T.  513. 

6  Rains  v.  Simpson,  50  T.  495;  United  States  v.  Bout  well,  17  Wall.  604;  Secre- 
tary v.  McGarrahan,  9  Wall.  298. 

"Thompson  v.  United  States,  13  Otto,  480  (29  Myer's  Fed.  Dec.,  p.  855,  and  cases 
cited).  Judgment  was  entered  against  a  city  for  interest  due  on  city  bonds, 
and  a  peremptory  writ  issued  to  compel  the  levy  and  collection  of  taxes  to  pay 
the  judgment.  The  writ  was  ordered  to  issue  to  the  defendants,  mayor,  alder- 


1014  MANDAMUS.  [§  104:0. 

Where  the  issues  are  made  up,  and  a  motion  for  a  peremptory 
writ  is  made  before  a  trial  on  the  merits,  an  order  overruling  the 
motion  is  not  such  a  judgment  as  concludes  further  inquiry  in  to  the 
grounds  on  which  it  was  sought.  Its  only  effect  is  to  refuse  the  writ 
until  a  trial  upon  the  merits,  upon  which  the  issuance  of  the  writ 
finally  depends.1 

A  mandamus  should  not  be  granted  in  chambers  on  an  ex  parte 
hearing,  and  on  an  application  in  which  the  real  parties  in  interest 
were  not  made  parties.2 

men,  and  inhabitants  of  the  city,  its  officers,  agents  and  common  council.  Such 
a  writ  is  obligatory  upon  the  mayor  and  aldermen  and  their  successors.  If  fur- 
ther orders  are  necessary,  the  court  has  ample  means  to  ascertain  who  the  city 
officials  may  be,  and  power  to  take  such  steps  as  may  be  necessary  to  enforce  its 
judgment.  City  of  Houston  v.  Emery,  76  T.  321  (13  S.  W.  Rep.  366). 

1  Booth  v.  Strippleman,  61  T.  378. 

2  Crumley  v.  McKinney,  9  S.  W.  Rep.  157;  R.  S.  1450.    Mandamus  was  sought 
to  compel  the  survey  of  a  described  tract,  it  appearing  that  within  the  tract 
•were  lands  titles  to  which  were  confirmed  by  the  act  of  February  10, 1852.     The 
owner  of  these  lands  was  not  before  the  court.     Held,  that  under  such  facts  the 
writ  of  mandamus  could  not  issue  to  survey  the  whole.    Tex.  Mex.  Ry.  Co.  v. 
Jarvis,  80  T.  456  (15  S.  W.  Rep.  1089). 

Where  a  city  issues  warrants  on  its  funds  tc  A.  for  the  purchase  of  bonds  of 
the  city  held  by  him,  title  to  which  he  retains  till  the  money  is  paid  on  the 
warrants,  the  city  is  the  proper  party  to  a  mandamus  proceeding  to  compel  the 
treasurer  to  honor  the  warrants.  Elser  v.  City  of  Fort  Worth,  27  S.  W.  Rep.  739. 
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§  1041.  Nature  of  the  proceeding  and  rules  of  procedure. 

All  fictitious  proceedings  in  the  action  of  ejectment  are  abolished,, 
and  the  method  of  trying  titles  to  lands,  tenements  or  other  real 
property  in  this  state  is  by  action  of  trespass  to  try  title.  The  trial 
is  conducted  according  to  the  rules  of  pleading,  practice  and  evi- 
dence in  other  cases  in  the  district  court,  and  conformably  to  the 
principles  of  trial  by  ejectment,  except  as  otherwise  expressly  pro- 
vided by  statute.1 

Nothing  in  the  statute  is  to  be  so  construed  as  to  alter,  impair  or 
take  away  the  rights  of  parties,  as  arising  under  the  laws  in  force 
before  the  introduction  of  the  common  law ;  but  such  rights  must 
be  decided  by  the  principles  of  the  law  or  laws  under  which  they 
accrued,  or  by  which  they  were  regulated  or  in  any  manner  affected.2 

This  action  provides  a  method  of  vesting  and  divesting  the  legal 
or  equitable  right  or  title  to  or  in.  an  interest  in  real  estate,  and 
embraces  all  character  of  litigation  relating  thereto,3  and  regardless 
of  which  of  the  contending  parties  may  have  possession.4 

1  R.  S.  5248,  5249.     As  to  the  nature  of  the  common-law  action  of  ejectment, 
see  Texas  Pleading  (1893),  §  519;  Tomlin's  Law  Die.,  EJECTMENT. 

By  the  act  of  January  20,  1840  (Early  Laws,  art.  707),  the  common  law  of 
England  was  adopted  as  a  rule  of  decision.  By  the  act  of  February  5,  184Q 
(Early  Laws,  art.  739),  providing  the  mode  of  trying  titles  to  land,  the  fictitious 
proceedings  in  the  action  of  ejectment  were  abolished,  and  the  method  of  try- 
ing titles  to  lands  or  tenements  was  declared  to  be  by  the  action  of  trespass,, 
wherein  the  real  names  of  the  plaintiff  and  defendant  were  used,  and  judgment 
was  given  for  the  recovery  of  the  land  and  for  damages.  The  act  also  provided 
that  an  indorsement  should  be  made  upon  the  petition  that  the  action  wa» 
brought  as  well  to  try  the  title  as  for  damages,  and  that  the  action  should  be 
tried  on  its  merits  conformably  to  the  principles  of  trial  by  ejectment. 

2  R.  S.  5276. 

3  Hardy  v.  Beaty,  84  T.  562  (19  S.  W.  Rep.  778);  Weaver  v.  Vandervanter,  84  T. 
691  (19  S.  W.  Rep.  889);  Edrington  v.  Butler,  33  S.  W.  Rep.  143;  Rankin  v.  Busby, 
25  S.  W.  Rep.  678. 

*  Edrington  v.  Butler,  33  S.  W.  Rep.  l4a 
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Disputed  lines  may  be  determined  in  this  action ;  and  where  in 
addition  to  confusion  of  boundaries  there  is  sufficient  equity  to  give 
jurisdiction  to  a  court  of  equity,  the  statutory  action  of  trespass  to 
try  title  may  be  used,  and  the  dispute  as  to  boundary  determined 
therein.1  When  the  pleadings  are  in  the  statutory  form  and  no- 
facts  are  alleged  in  the  answer  upon  which  equitable  relief  can  be 
based,  the  holder  of  the  legal  title  can  recover,  notwithstanding 
the  existence  of  facts  which,  if  pleaded,  would  have  required  a  dif- 
ferent judgment.2  An  action  to  recover  land,  or  in  the  alternative 
to  recover  the  purchase-money  therefor,  and  to  foreclose  the  vend- 
or's lien,  is  not  strictly  an  action  of  trespass  to  try  title.3 

S  1O42.  Disputed  boundary  lines  may  be  determined. 

Disputed  boundary  lines  may  be  determined  in  this  action.4  But 
if  it  appears  that  boundary  alone  is  put  in  issue,  the  right  of  the 
defendant  to  his  land  is  not  concluded.  It  is  the  common  practice 
in  this  state  in  determining  the  question  of  boundary  lines  between 
adjoining  surveys  to  present  the  issue  in  a  petition  in  the  ordinary 
form  of  trespass  to  try  title;  such  a  petition  practically  presents 
both  the  question  of  title  and  of  boundary,  and  the  practice  i» 
clearly  permissible.5  When  the  action  is  brought  to  establish  a 
boundary,  the  petition  should  describe  the  land  in  dispute  by  metes 
and  bounds.5 

When  the  location  of  the  boundary  lines  is  in  dispute,  the  burden 
of  proof  is  upon  the  plaintiff.7  When  it  is  admitted  that  the  con- 
flict is  merely  one  of  boundary,  but  that  either  party  may  plead 
and  prove  limitation,  the  effect  of  the  first  provision  merely  dis- 
penses with  proof  of  both,  but  does  not  bar  evidence  of  adverse 
possession.8  The  establishment  of  a  boundary  line  is  necessary  in 
every  action  of  trespass  to  try  title  when  the  plaintiff  establishes 

1  Nye  v.  Hawkins,  65  T.  600. 

2  Groesbeeck  v.  Crow,  85  T.  200  (20  S.  W.  Rep.  49).    Under  the  civil  law  in 
force  in  Texas  prior  to  the  act  of  February  5,  1840,  the  mode  of  pleading  and 
the  proceedings  for  the   recovery  of  land  were  the  same  as  in  other  civil 
suits.     The  land  was  described  in  the  petition,  with  sufficient  certainty  to 
identify  it,  and  the  title  was  distinctly  stated.    The  prayer  was  for  a  restitution 
of  the  premises,  and  compensation  for  the  use  of  the  premises  during  the  term 
they  had  been  unjustly  occupied  by  the  defendant,  and  for  costs  of  suit.    Man- 
uel del  Americano. 

3  Cook  v.  Coleman,  33  S.  W.  Rep.  756;  Hubert  v.  Grady,  59  T.  502;  Twohig  v. 
Brown,  85  T.  51  (19  S.  W.  Rep.  768);  Ogburn  v.  Whitlow,  80  T.  239  (15  S.  W.  Rep. 
807). 

4  Weaver  v.  Vandervanter,  84  T.  691  (19  S.  W.  Rpp.  889). 

5  Freeman  v.  McAninch,  6  Civ.  App.  644  (24  S.  W.  Rep.  922). 

6  Davis  v.  Smith,  61  T.  18:  Edwards  v.  Smith,  71  T.  156  (9  S.  W.  Rep.  77);  Porter 
v.  Miller,  76  T.  593  (13  S.  W.  Rep.  555;  14  S.  W.  Rep.  334). 

7  Briggs  v.  Pierson,  26  S.  W.  Rep.  467. 

8  Taylor  v.  Brown,  27  S.  W.  Rep.  911. 
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his  claim  to  only  a  part  of  the  land  sued  for,  and  is  an  issuable  fact 
in  such  case  without  the  necessity  of  special  pleading  for  that  pur- 
pose.1 A  boundary  line  may  be  established  by  evidence  of  posses- 
sion of  land  within  it.  This  rule  was  applied  where  defendants 
disclaimed  holding  or  owning  any  portion  of  the  land  sued  for  lying 
north  of  a  divisional  line.2 

£  1043.  Time  within  which  action  may  be  brought. 

A  suit  to  recover  real  estate  as  against  any  person  in  peaceable 
and  adverse  possession  under  title  or  color  of  title  may  be  insti- 
tuted within  three  years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  thereafter.3  By  the  term  title  is  meant  a  regu- 
lar chain  of  title  from  or  under  the  sovereignty  of  the  soil,4  whether 
the  same  be  recorded  or  not.5  To  such  a  title  the  doctrine  of  stale 
demand  has  no  application.6 

By  color  of  title  is  meant  a  consecutive  chain 7  of  such  transfer 
down  to  the  person  in  possession,  without  being  regular,  as  if  one 
or  more  of  the  memorials  or  muniments  be  not  registered,  or  not 
duly  registered,  or  be  only  in  writing,9  or  such  like  defect  as  may 
not  extend  to  or  include  the  want  of  intrinsic  fairness  and  honesty ; 9 
or  where  the  party  in  possession  shall  hold  the  same  by  a  certificate 
of  head  right,  land  warrant  or  land  scrip,  with  a  chain  of  transfer 
down  to  him  in  possession. 

The  legal  title  to  land  draws  to  the  owner,  per  se,  the  seizin  and 
possession,  which  he  retains  until  disseized  by  the  actual  possession 
being  taken  and  held  by  another.10 

A  suit  to  recover  real  estate  against  any  person  having  peaceable 
and  adverse  possession  thereof,  cultivating,  using  or  enjoying  the 
same,  and  paying  taxes  thereon,  if  any,  claiming  under  a  deed  or 
deeds  duly  registered,  must  be  instituted  within  five  years  next 
after  the  cause  of  action  shall  have  accrued,  and  not  afterward. 
This  provision  does  not  apply  to  any  one  in  possession  of  land  who 
in  the  absence  thereof  would  deraign  title  through  a  forged  deed. 

1  Koenigheim  v.  Miles,  67  T.  113  (2  S.  W.  Rep.  81). 

2  Barnett  v.  Templeman,  31  S.  W.  Rep.  78. 
»  R.  S.  3340. 

<R.  S.  3341. 

5  Craig  v.  Cartwright,  65  T.  413. 

6  Telfener  v.  Dillard,  70  T.  139  (7  S.  W.  Rep.  847).    The  statute  of  limitations 
will  govern  whether  the  title  be  legal  or  equitable,  and  the  defense  of  stale  de- 
mand is  not  admissible.     N.  Y.  &  Tex.  Land  Co.  v.  Hyland,  8  Civ.  App.  601. 

7  Voight  v.  Mackle,  71  T.  78  (8  S.  W.  Rep.  623);  Blum  v.  Rogers,  71  T.  669  (9 
S.  W.  Rep.  596.) 

*Grigsby  v.  May,  84  T.  240  (19  S.  W.  Rep.  343). 
SHussey  v.  Moser,  70  T.  42  (7  S.  W.  Rep.  606). 

10Horton  v.  Crawford,  10  T.  382:  Whitehead  v.  Foley,  28  T.  268;  Cantagrel  v. 
Von  Lupin,  58  T.  570;  Anderson  v.  Jackson,  69  T.  346  (6  S.  W.  Rep.  575). 


§§  1044—1040.]  TKESPAS8    TO    TRY    TITLE.  1019 

!Nb  one  claiming  under  a  forged  deed  or  deed  executed  under  a 
forged  power  of  attorney  is  allowed  the  benefit  of  the  provisions 
above  stated.1 

A  suit  to  recover  lands,  tenements  or  hereditaments  against  an- 
other having  peaceable  and  adverse  possession  thereof,  cultivating, 
using  or  enjoying  the  same,  must  be  instituted  within  ten  years 
next  after  his  cause  of  action  shall  have  accrued,  and  not  after- 
wards.2 

§  1044.  Limitation  does  not  run  against  the  state,  or  against  a  town, 
city  or  county,  when. 

The  right  of  the  state  is  not  barred  by  any  of  the  provisions  of 
the  statute.  JSTo  person  can  acquire,  by  occupancy  or  adverse  pos- 
session, any  right  or  title  to  any  part  or  portion  of  any  road,  street, 
sidewalk  or  grounds  which  belong  to  any  town,  city  or  county,  or 
which  have  been  donated  or  dedicated  for  public  use  to  any  such 
town,  city  or  county  by  the  owner  thereof,  or  which  have  been  laid 
out  or  dedicated  in  any  manner  to  public  use  in  any  town,  city  or 
county  in  this  state.  .This  provision,  however,  does  not  apply  to 
any  alley  laid  out  across  any  block  or  square  in  any  city  or  town.3 

§  1O45.  Limitation  does  not  run  against  minors,  persons  of  unsound 
mind  or  imprisoned. 

If  a  person  entitled  to  commence  suit  for  the  recovery  of  real 
property,  or  to  make  any  defense  founded  on  the  title  thereto,  be, 
at  the  time  such  title  shall  first  descend  or  the  adverse  possession 
commence,  under  twenty-one  years  of  age,  or  of  unsound  mind,  or 
imprisoned,  the  time  during  which  such  disability  shall  continue 
will  not  be  deemed  any  portion  of  the  time  limited  for  the  com- 
mencement of  such  suit  or  the  making  of  such  defense.  Limitation, 
does  not  run  against  a  married  woman  until  she  arrives  at  the  age 
of  twenty-one  years.4 

§  1046.  Limitation  interrupted  by  suit. 

A  suit  prosecuted  to  effect  against  the  tenant  in  possession  of 
land  breaks  the  continuity  of  the  possession,  but  it  does  not  affect 

i  R.  S.  3342. 

2R.  S.  3343. 

3R.  S.  3351.  This  statute  was  enacted  in  1887,  except  the  provision  as  to  the 
right  of  the  state.  Prior  thereto  there  was  no  statutory  inhibition  against  a 
person  acquiring  title  by  limitation  to  land  on  which  a  road  or  street  had  been 
established.  Ostrom  v.  City  of  San  Antonio,  77  T.  345  (14  S.  W.  Rep.  66).  See 
Moore  v.  City  of  Waco,  85  T.  206  (20  S.  W.  Rep.  61). 

4  R.  S.  3352.  The  act  of  April  1, 1895  (24  Leg.,  p.  35),  was  approved  April  1, 1895. 
The  legislature  adjourned  April  30,  1895,  and  the  act  above  cited  did  not  go  into 
effect  until  ninety  days  thereafter.  The  act  provided  that  limitation  should  not 
begin  to  run  against  a  married  woman  until  she  arrived  at  the  age  of  twenty- 
one  years,  and  her  disability  should  continue  one  year  from  and  after  the  passage 
of  the  act. 
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the  title  of  the  lessor,  who  is  not  a  party  to  the  suit,  or  his  right  to 
possession.  As  it  breaks  the  continuity  of  the  possession,  the  judg- 
ment may  be  used  to  defeat  limitation  when  asserted  by  the  lessor 
against  the  holder  of  the  paper  title.1  A  suit  against  a  married 
man  for  land  in  his  possession  does  not  affect  the  title  or  right  to- 
possession  of  his  wife.  Yet  the  possession  which  the  husband  had 
ceases  to  be  a  peaceable  possession  within  the  meaning  of  the  law, 
as  it  would  had  the  action  been  against  their  tenants  in  possession, 
and  limitation  in  her  behalf  ceases  to  run.2 

The  doctrine  of  stale  demand  does  not  apply  in  this  action.  The 
failure  to  pay  taxes,  or  the  laches  of  the  owner  in  bringing  suit  for 
the  recover}^  of  the  land,  will  not  defeat  his  action,  when  there  has 
not  been  actual  adverse  possession  for  a  sufficient  length  of  time  ta 
support  a  plea  of  limitation.3  An  amendment  of  the  petition  set- 
ting up  a  new  cause  of  action  subjects  the  suit  to  the  bar  of  limit- 
ation, if  the  statutory  period  has  elapsed  before  the  amendment; 
and  so,  when  a  new  party  plaintiff  is  made,  limitation  runs  in  favor 
of  the  defendant  up  to  the  date  of  the  amendment.4 

§  1047.  Limitation  not  interrupted  as  to  joint  tenant,  when. 

As  against  a  trespasser  a  tenant  in  common  may  recover  the  en- 
tire premises.5  But  the  institution  of  an  ordinary  action  of  trespass 
to  try  title,  there  being  nothing  in  the  petition  to  indicate  that  the 
suit  was  brought  on  behalf  of  any  other  part  owner  than  the  plaint- 
iff, does  not  operate  to  stop  the  running  of  limitation  as  against 
others  than  himself.6  A  somewhat  analogous  case  is  where  one  of 
two  tenants  in  common  is  under  a  disability  which  prevents  the 
running  of  limitation  against  him.  The  rule  seems  to  be  that  if  the 
other  tenant  in  common  might  have  sued  alone,  as  undoubtedly  he 
may  in  this  state,  he  is  not  protected  from  the  effect  of  limitation, 
and  that  in  such  case  the  party  under  disability  can  recover  only  his 
moiety.  It  is  true  that  the  entry  of  one  tenant  in  common  isprima 
facie  the  entry  of  ail.  Should  one  recover  possession  of  a  wrong- 
doer by  suit,  in  the  absence  of  something  to  show  a  different  inten- 
tion, he  would  still  be  presumed  to  take  possession  for  all.  It  will 
not  be  presumed  that  he  acts  in  bad  faith  toward  his  co-tenant.  As 
between  him  and  other  joint  owners,  his  beneficial  acts  will  inure, 
not  to  his  exclusive  benefit,  but  to  the  benefit  of  all.  But  it  is  also 

1  Stout  v.  Taul,  71  T.  438  (9  S.  W.  Rep.  329). 

2  Read  v.  Allen,  56  T.  176,  58  T.  382;  Allen  v.  Read,  66  T.  13  (17  S.  W.  Rep.  115). 
a  Davidson  v.  Wallingford,  30  S.  W.  Rep.  286. 

«  Telfener  v.  Dillard,  70  T.  139  (7  S.  W.  Rep.  847). 

5  Croft  v.  Rains.  10  T.  520;  Watrous  v.  McGrew,  16  T.  506;  Hutchins  v.  Bacon, 
46  T.  408;  Stovall  v.  Carniichael,  52  T.  389:  Pilcher  v.  Kirk,  55  T.  213,  60  T.  162. 

6  Burleson  v.  Burleson.  28  T.  410;  Carley  v.  Parton,  75  T.  98  (12  S.  W.  Rep.  950)  \ 
Murrpll  v.  Wright,  78  T.  519  (15  S.  W.  Rep.  156). 
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true  that,  by  the  institution  of  an  unsuccessful  suit,  he  binds  no  one 
but  himself.  Other  joint  owners  are  not  estopped  by  a  judgment 
against  him.  It  would  seem  to  follow  that  his  institution  of  a  suit 
in  his  own  behalf  would  not  stop  limitation  as  to  any  one  save  him- 
self.1 

§  1048.  Party  plaintiff. 

The  fictitious  proceedings  in  the  action  of  ejectment  were  abol- 
ished by  the  act  of  February  5, 1840,  and  the  method  of  trying  titles 
to  lands,  tenements  or  other  real  estate  is  by  the  action  of  trespass 
to  try  title,  to  which  all  persons  claiming  the  land  in  controversy 
are  made  parties  as  in  other  suits.  The  trial  is  conducted  according 
to  the  rules  of  pleading,  practice  and  evidence  in  other  civil  cases 
in  the  district  court,  and  conformably  to  the  principles  of  trial  by 
ejectment,  except  as  otherwise  expressly  provided  by  the  statute.2 
The  state  may  bring  suit  in  this  form  of  action  to  cancel  a  contract 
for  the  sale  of  its  public  lands  on  the  ground  of  illegality  and  fraud, 
and  it  is  immaterial  that  patents  to  the  land  have  not  been  issued 
to  the  purchaser.  The  state  is  not  required  to  tender  back  the 
purchase-money  it  may  have  received.3 

One  having  an  interest  in  land  for  a  term  of  years  may  maintain 
this  action  against  his  tenant  holding  over,  and  the  amount  of  the 
damages  is  immaterial.4  The  action  may  be  maintained  by  one  in 
possession  or  entitled  to  possession  against  one  claiming  the  land 
adversely,5  and  it  is  immaterial  which  of  the  contending  parties  has 
possession. 

§  1O49.  One  tenant  in  common  may  bring  suit. 

The  plaintiff  having  an  undivided  interest  in  a  tract  of  land,  and 
disclosing  the  same,6  may  recover  the  entire  tract  as  against  a  tres- 
passer having  no  title.7  But  if  the  defendant  shows  title  in  an  un- 
divided interest,  the  plaintiff  cannot  recover  for  other  tenants  not 

1  Stovall  v.  Carmichael,  52  T.  383. 

2R.  S.  5248,  5249.     See  §§  177,  182,  183,  ante. 

3  Bacon  v.  State,  2  Civ.  App.  692  (21  S.  W.  Rep.  149). 

4Thurber  v.  Conners,  57  T.  96;  Lamb  v.  Beaumont  Temperance  Hall,  2  Civ. 
App.  289  (21  S.  W.  Rep.  713). 

s  Rains  v.  Wheeler,  76  T.  290  (13  S.  W.  Rep.  324);  Moody  v.  Holcombe,  26  T.  719. 

6Uhl  v.  Musquez,  1  U.  C.  650. 

'Pilcher  v.  Kirk,  55  T.  208;  Ney  v.  Mumme,  66  T.  268(17  S.  W.  Rep.  407): 
Gaither  v.  Hanrick,  69  T.  92  (6  S.  W.  Rep.  619);  Telfener  v.  Dillard,  70  T.  139  (7  S. 
W.  Rep.  847);  Russell  v.  Oliver,  78  T.  11  (14  S.  W.  Rep.  264);  Allen  v.  Peters,  77 
T.  59  (13  S.  W.  Rep.  767);  Ammons  v.  Dwyer,  78  T.  639  (15  S.  W.  Rep.  1049): 
Mitchell  v.  Mitchell,  80  T.  101  (15  S.  W.  Rep.  705);  Gray  v.  Kauffrnan,  82  T.  65 
(17.8.  W.  Rep.  513);  Flannagan  v.  Nasworthy,  1  Civ.  App.  470  (20  S.  W.  Rep.  839); 
Green  v.  Benton,  3  Civ.  App.  92  (22  S.  W.  Rep.  256);  Brown  v.  Wilson,  29  S.  W- 
Rep.  530;  Hill  v.  Smith,  6  Civ.  App.  312  (25  S.  W.  Rep.  1079);  Davidson  v.  Wall- 
ijigford,  30  S.  W.  Rep.  286. 
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parties  to  the  suit.1  Kor  can  a  tenant  in  common  recover  from  his 
co-tenant  for  the  use  of  the  common  property  unless  he  has  been 
refused  joint  occupancy.2 

If  one  tenant  in  common  has  been  ousted  by  his  co-tenant,  he 
may  bring  this  action  against  him.3  In  such  action  the  plaintiff 
must  prove  an  ouster  unless  the  defendant  in  his  pleadings  asserts 
entire  ownership.  On  proof  of  title  alleged  by  the  plaintiff,  judg- 
ment should  be  for  his  interest  and  for  possession  of  the  premises 
in  common  with  his  co-tenants.4  One  of  several  tenants  in  common 
recovering  land  held  by  a  trespasser  can  recover  rents  pro  rata 
against  such  occupants.5  And  while  the  other  tenants  in  common 
may  be  benefited  by  such  recover}',  they  are  not  estopped  by  a  judg- 
ment against  him.6 

§  1O50.  The  covenantee  in  a  bond  for  title  may  bring  suit. 

The  covenantee  in  a  bond  to  convey  land  may  maintain  an  action 
of  trespass  to  try  title  against  a  naked  trespasser.  As  against  every 
person  except  the  covenantor  in  a  bond  for  title,  or  those  claiming 
under  him,  a  bond  for  title  vests  in  the  covenantee  whatever  title 
and  rights  the  covenantor  had  to  the  land ;  and  this  is  true  regard- 
less of  the  question  of  consideration.  The  defendant  having  no 
right  or  title  to  the  land  in  controversy  is  a  naked  trespasser,  and 
cannot  urge  in  defense  of  the  action  against  him  that  the  claim  of 
the  plaintiff  is  a  stale  demand.7 

§  1O51.  The  holder  of  the  vendor's  lien,  purchase-money  unpaid, 
may  recover  the  land  subject  thereto. 

The  legal  title  to  land  conveyed  by  the  vendor  by  deed,  in  Avhich 
an  express  lien  to  secure  the  purchase-money  is  reserved,  remains 
with  the  vendor,  and  he  can  recover  the  land  in  this  action.  And 
so  where  a  mortgage  to  secure  the  purchase-money  is  executed 

1  Boone  v.  Knox,  80  T.  643  (15  S.  W.  Rep.  448);  Marlin  v.  Kosmyroski,  27  S.  W. 
Rep.  1042. 

2  Bennett  v.  Virginia  Ranch,  L.  &  C.  Co..  1  Civ.  App.  321  (21  S.  W.  Rep.  126). 

3  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Prather,  75  T.  53  (12  S.  W.  Rep.  969). 

4  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Prather,  75  T.  53  (12  S.  W.  Rep.  969);  Boone  v. 
Knox,  80  T.  642  (16  S.  W.  Rep.  448);  Mitchell  v.  Mitchell,  80  T.  101  (15  S.  W.  Rep. 
705). 

s  Whitaker  v.  Allday,  71  T.  623  (9  S.  W.  Rep.  483). 

6  Boone  v.  Knox,  80  t.  642  (16  S.  W.  Rep.  448).  A  judgment  in  favor  of  a  co- 
tenant  who  sues  alone  inures  to  the  benefit  of  all  the  tenants  in  common,  so  far 
as  the  right  of  possession  is  concerned.  In  a  subsequent  action  by  a  co-tenant 
who  was  not  a  party  to  the  first  suit  against  the  original  defendant,  the  former 
judgment  has  no  effect  except  in  so  far  as  the  assertion  of  title  in  the  former 
suit  by  the  co-tenant  may  have  interrupted  the  running  of  the  statute  of  lim- 
itations. Pilcher  v.  Kirk,  55  T.  208;  Read  v.  Allen,  56  T.  176;  Walker  v.  Read,  59 
T.  187;  Sowers  v.  Peterson,  59  T.  216. 

"  Scarborough  v.  Arrant,  25  T.  129;  Elliott  v.  Mitchell,  47  T.  445;  Downs  v. 
Porter,  54  T.  59;  Wright  v.  Dunn,  73  T.  293  (11  S.  W.  Rep.  330);  Fol well  v.  Clif- 
ton, 28  S.  W.  Rep.  569. 
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contemporaneously  with  the  deed.  An  assignee  of  the  purchase- 
money  notes,  overdue  and  unpaid,  holding  also  a  deed  for  the  land 
executed  by  the  vendor,  is  subrogated  to  all  the  rights  of  the  vendor. 
If  he  is  in  possession  he  can  defend  an  action  of  trespass  to  try 
title  brought  by  the  first  purchaser,  and  under  the  plea  of  not  guilty 
he  may  show  that  the  purchase-money  remains  unpaid,  and  can 
defeat  a  recovery  of  the  land  or  the  right  of  possession. 

g  1052.  The  holder  of  the  superior  title  may  be  subrogated  to  the 
rights  of  a  vendor  without  title. 

The  parties  in  possession  of  land  under  a  deed  with  covenants  of 
warranty  were  purchasers  for  value,  and  were  affected  by  notice 
of  a  superior  equity  in  another.  In  an  action  of  trespass  to  try 
title  the  warrantor  was  made  a  party  by  the  defendants.  It  ap- 
peared that  the  defendants  had  paid  a  part  of  the  purchase-money, 
and  had  executed  their  negotiable  notes  for  the  remainder,  which 
were  held  by  their  warrantor.  Judgment  for  the  land  was  rendered 
for  the  defendants  as  innocent  purchasers,  and  in  favor  of  the 
plaintiffs  for  the  unpaid  purchase-money.  It  was  also  held  that  the 
defendants  were  liable  to  the  plaintiffs  for  the  amount  paid  on 
the  notes  after  notice  of  the  superior  title  of  the  plaintiffs.2 

§  1053.  Plaintiff  claiming  an  undivided  interest  must  show  its  ex- 
tent, when. 

When  the  plaintiff  claims  an  undivided  interest  in  land  with  an- 
other also  holding  an  undivided  interest  therein  from  a  common 
source,  he  must  set  out  in  his  petition  the  amount  of  the  interest 
claimed  by  him.3  While  he  may  recover  an  interest  less  than  that 
alleged,  he  cannot  recover  by  proving  that  he  owns  some  undivided 
portion  without  establishing  what  that  portion  is.  The  judgment 
must  determine  the  rights  of  the  parties.  It  would  be  a  manifest 
injustice  to  persons  in  possession  of  land  owning  an  undivided  in- 
terest therein  to  admit  a  plaintiff  into  joint  possession  with  them, 
as  a  co-tenant,  without  determining  the  extent  of  his  interest.4 

A  joint  owner,  though  he  claims  in  his  petition  exclusive  owner- 
ship of  the  land  described,  may  recover  against  a  stranger,  and  in 
such  a  case  it  is  not  competent  for  the  defendant  to  show  plaintiff's 
joint  interest  to  defeat  the  action,  when  defendant  claims  no  title 
against  the  other  joint  owner.5 

§  1054.  Plaintiff  may  claim  equitable  relief. 

The  court  may  adjudicate  title  where  there  is  a  sufficient  equity 
to  give  jurisdiction  to  a  court  of  equity,  as  fraud,  oonf usion  of  occu- 

1  Crafts  v.  Daugherty,  69  T.  477  (6  S.  W.  Rep.  850). 

2  Tate  v.  Kramer,  1  Civ.  App.  427  (23  S.  W.  Rep.  255). 

3  R.  S.  5250. 

« Baldwin  v.  Goldfrank,  31  S.  W.  Rep.  1064. 

5  Gaither  v.  Hanrick,  69  T.  92  (6  S.  W.  Rep.  619). 
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pancy,  negligence,  omission  or  misconduct.1  The  principles  appli- 
cable to  the  action  of  ejectment  at  common  law  ar.e  retained  while 
the  forms  and  fictions  in  the  procedure  are  disregarded.2 

In  an  action  against  parties  in  possession  under  warranty  deeds 
executed  to  them  by  one  affected  with  notice  of  a  superior  equity, 
the  warrantor  was  made  a  party  by  the  defendants.  It  appeared 
that  the  defendants  had  paid  a  part  of  the  purchase-money,  and  had 
executed  their  negotiable  notes  for  the  remainder,  which  were  in 
the  possession  of  their  warrantor.  It  was  held  that  the  plaintiffs, 
showing  title  against  their  vendor,  were  entitled  to  recover  of  the 
defendants  the  unpaid  purchase-money,  and  the  plaintiffs'  equity 
attached  to  their  indebtedness  on  notice  to  them  of  his  superior 
title.3 

§  1055.  Parties  defendant. 

The  defendant  in  the  action  must  be  the  person  in  possession,  if 
the  premises  are  occupied,  or  some  person  claiming  title  thereto,  in 
case  they  are  unoccupied.  The  plaintiff  may  join  as  a  defendant 
with  the  person  in  possession  any  other  person  who  as  landlord, 
remainderman,  reversioner  or  otherwise  may  claim  title  to  the  prem- 
ises or  any  part  thereof  adversely  to  the  plaintiff.4 

When  an  action  is  commenced  against  a  tenant  in  possession  the 
landlord  may  enter  himself  as  the  defendant,  or  he  may  be  made  a 
party  on  motion  of  such  tenant,  and  will  be  entitled  to  make  the 
same  defense  as  if  the  suit  had  been  originally  commenced  against 
him.5 

Where,  in  proceedings  for  partition,  one  party  asserts  a  superior 
title  in  himself,  the  suit  is  practically  changed  to  an  action  of  trespass 
to  try  title,  and  any  one  who  claims  and  asks  an  adjudication  on 
an  adverse  interest  in  the  land  may  become  a  party.6  A  non-resi- 
dent of  this  state  claiming  land  within  its  limits  may  be  made  a 
defendant  in  this  action  and  judgment  determining  the  title  may  be 
rendered ;  but  a  judgment  for  costs,  or  any  other  judgment  inper- 
sonam,  cannot  be  rendered  against  a  non-resident  defendant  on  serv- 
ice by  publication.7 

A  defendant  in  possession  by  virtue  of  his  wife's  claim  to  the 

iNye  v.  Hawkins,  65  T.  600;  Hardy  v.  Beaty,  84  T.  562  (10  S.  W.  Rep.  778): 
Weaver  v.  Vandervanter,  84  T.  691  (19  S.  W.  Rep.  889). 

-  Tyler  v.  Davis,  61  T.  674.  For  a  discussion  of  the  distinction  between  the  ac- 
tion of  ejectment  at  common  law  and  the  statutory  action  of  trespass  to  try 
title,  see  Spence  v.  McGowan,  53  T.  30. 

3  Tate  v.  Kramer,  1  Civ.  App.  427  (23  S.  W.  Rep.  255). 

^  RS.  5254,  5255. 

6  R.  S.  5253. 

••«  De  La  Vega  v.  League,  64  T.  205. 

7  Hardy  v.  Beaty,  84  T.  562  (19  S.  W.  Rep.  773). 
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property  has  no  right  to  suspend  proceedings  in  the  cause  until  his 
wife  can  be  made  *a  co-defendant.  His  possession  by  virtue  of  his 
wife's  claim  may  be  defended  without  the  necessity  of  making  her 
a  party.  Her  rights  would  not  be  concluded  by  the  judgment,  and 
the  disadvantage  which  might  result  from  her  non-joinder  as  a  de- 
fendant would  affect  the  plaintiff  alone.1 

§  1056.  Warrantor  may  be  made  a  party. 

When  a  party  is  sued  for  land,  his  warrantor  may  make  himself, 
-or  may  be  made  by  his  warrantee,  a  party  defendant  in  the  suit,  and 
Is  entitled  to  make  such  defense  as  if  he  had  been  the  original  de- 
fendant in  the  action.2  He  should  become  a  party  at  such  time  and 
in  such  manner  as  not  unreasonably  to  delay  the  trial  of  the  case.3 
"When  so  made  a  party  he  is  concluded  by  the  judgment.4 

A  warrantee  may  require  his  warrantor  to  defend  the  title,  and 
lie  may  plead  over  against  him  and  recover  in  the  same  suit  if  the 
title  fails.5  And  so  the  plaintiff  may  vouch  in  his  own  warrantor 
.as  a  party  defendant,  and  have  a  recovery  on  the  covenants  of  war- 
ranty if  he  loses  the  land.6 

"When  the  warrantor  is  a  non-resident  of  the  county,  he  should 
^e  served  with  a  copy  of  the  writ  and  of  plaintiff's  petition,  and  also 
with  a  copy  of  the  defendant's  answer  and  cross-bill  in  which  prayer 
is  made  to  make  him  a  defendant.7  When  the  defendant  properly 
vouches  in  his  several  warrantors,  the  costs  of  so  doing  should  be 
.adjudged  against  the  plaintiff,  in  the  event  that  the  judgment  goes 
in  favor  of  the  defendant  on  account  of  the  failure  of  plaintiff  to 
maintain  the  suit.8 

8  1057.  The  petition  and  its  requisites. 

The  petition,  must  contain  the  following  statements  and  allega- 
tions : 

1.  The  real  names  of  the  plaintiff  and  defendant,  and  their  resi- 
dence, if  known. 

2.  It  must  describe  the  premises  by  metes  and  bounds,  as  in  fact 
situated  upon  the  ground,  or  with  sufficient  certainty  to  identify  y 
the  same,  so  that  from  such  description  possession  thereof  may  be 

1  Thomas  v.  Quarles,  64  T.  491. 
*  R.  S.  5253. 

a  Kirby  v.  Estill,  75  T.  484  (12  S.  W.  Rep.  807). 
<  Norton  T.  Collins,  1  Civ.  App.  272  (20  S.  W.  Rep.  1113). 
5  Johns  v.  Hardin,  81  T.  37  (16  S.  W.  Rep.  623);  Crain  v.  Wright,  60  T.  515. 
SMcCreary  v.  Douglass,  5  Civ.  App.  492  (24  S.  W.  Rep.  367). 
'Crain  v.  Wright,  60  T.  515;  R.  S.  1215. 

8  Sulphur  Springs  &  M.  P.  Ry.  Co.  v.  Railway  Co.,  2  Civ.  App.  650  (22  S.  W.  Rep. 
107;  23S.W.  Rep.  1012). 
65 
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delivered.     It  must  also  state  the  county  or  counties  in  which  the 
premises  are  situated.1 

3.  The  interest  which  the  plaintiff  claims  in  the  premises  must 
be  stated,  whether  it  be  a  fee-simple  or  other  estate ;  and  if  he 
claims  an  undivided  interest  he  must  state  the  same  and  the  amount 
thereof. 

4.  That  he  was  in  possession  of  the  premises,  or  entitled  to  such 
possession,  and 

5.  That  the  defendant  afterward  unlawfully  entered  upon  and' 
dispossessed  him  of  such  premises  (stating  the  date),  and  withholds 
from  him  the  possession  thereof. 

6.  If  rents  and  profits  or  damages  are  claimed,  such  facts  as 
show  the  plaintiff  to  be  entitled  thereto  .and  the  amount  thereof 
must  be  alleged. 

7.  The  petition  concludes  with  a  prayer  for  the  relief  sought.2 

§  1058.  The  right  oi  plaintiff  alleged,  how. 

The  right  of  plaintiff  is  usually  alleged  in  general  terms,  as,  that 
at  and  before  the  commencement  of  the  suit  he  was  seized  of  the- 
land  described  in  the  petition.  It  is  not  necessary  for  the  plaintiff 
to  allege  that  he  was  at  any  time  in  possession,  or  was  entitled  to 
the  possession,  of  the  land.3  When  the  title  is  specially  pleaded,, 
each  link  in  the  chain  of  title  which  is  dependent  upon  a  fact  rest- 
ing in  parol,  such  as  heirship,  etc.,  should  be  alleged.  If  the  peti- 
tion is  in  the  statutory  form,  plaintiff  will  be  permitted  to  introduce 
any  competent  parol  evidence  in  order  to  establish  his  title,  although 
the  fact  proposed  to  be  established  by  such  evidence  be  not  specially 
pleaded.  When  the  title  is  alleged  in  general  terms,  the  defendant 
may  require  an  abstract  of  title  to  be  filed.4  The  plaintiff  cannot 
recover  upon  a  title  acquired  after  the  institution  of  the  suit,  unless 
he,  by  his  amendment,  alleges  his  new  cause  of  action.5 

When  the  plaintiff  pleads  his  title,  it  is  proper  for  the  court  to  de- 
termine on  exceptions  whether  the  facts  pleaded  constitute  title.* 
The  plaintiff  may,  by  supplemental  petition,  plead  his  title  after 
the  defendant  has  specially  pleaded  his  title,  but  on  the  trial  he  will 

1  If  the  description  of  the  land  in  the  deed  under  which  plaintiff  holds  is  not 
correct,  its  identity  must  be  shown  by  the  petition,  and  established  by  compe- 
tent evidence.     Roche  v.  Lovell,  74  T.  191  (11  S.  W.  Rep.  1079);  Gray  v.  Kauff- 
man,  82  T.  65  (17  S.  W.  Rep.  513).    Reference  may  be  made  to  an  exhibit  at- 
tached to  the  petition  for  a  sufficient  description.    Craig  v.  Cartwright,  65  T. 
413. 

2  R.  S.  5250. 

3  Tevis  v.  Armstrong,  71  T.  59;  Joyner  v.  Johnson,  84  T.  465  (19  S.  W.  Rep.  522). 

4  Edwards  v.  Barwise,  69  T.  84  (6  S.  W.  Rep.  677).    See  §  1068,  infra,  as  to  ab- 
stract of  title. 

'Ballard  v.  Carmichael,  83  T.  355  (18  S.  W.  Rpp.  734). 

«  McDonald  v.  Red  River  County  Bank,  74  T.  539  (12  S.  W.  Rep.  235). 
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be  confined  in  his  evidence  to  the  title  pleaded.1  And  so  he  may, 
by  amendment,  rely  upon  a  title  acquired  by  him  since  the  date  of 
the  alleged  ouster.  In  such  a  case  the  plaintiff,  recovering  exclu- 
sively on  the  strength  of  the  title  alleged  in  the  amendment,  sub- 
jects himself  to  the  costs  of  the  action.2 

The  plaintiff  may  frame  his  petition  so  as  to  secure  a  foreclosure 
of  a  lien  if  on  the  trial  what  he  believes  to  constitute  a  title  should, 
in  the  judgment  of  the  court,  be  only  a  mortgage.  To  effect  this, 
the  petition  must  set  forth  facts  sufficient  to  entitle  the  plaintiff  to 
such  relief.  A  prayer  asking  for  alternative  relief,  without  setting 
forth  the  facts  which  constitute  it  a  mortgage,  is  not  sufficient.3  ' 

§  1059.  Indorsement  on  petition. 

The  plaintiff  must  indorse  on  his  petition  that  the  action  is 
brought  as  well  to  try  the  title  as  for  damages.4 

An  objection  for  want  of  indorsement  must  be  made  by  special 
exception.5  Where  the  defendant  specially  excepted  to  a  petition 
for  the  want  of  the  indorsement,  without  deciding  in  what  char- 
acter of  cases  the  statutory  indorsement  would  be  material,  the 
supreme  court  held  that  the  overruling  the  exception  was  not  suffi- 
cient ground  for  reversing  a  final  judgment  in  favor  of  the  plaintiff.8 

§  1O6O.  Defendant  may  disclaim. 

A  disclaimer,7  as  it  is  known  in  equity  pleadings,  is  not  deemed 
an  answer,  nor  is  it  a  defensive  pleading.  It  is  an  admission  on  the 
record  of  the  plaintiff's  right,  which  operates  as  an  estoppel,8  and 
also  as  a  denial  of  the  assertion  of  title  on  the  part  of  the  defend- 
ant. If,  therefore,  a  defendant  should  plead  not  guilty,  and  at  the 
same  time  file  a  disclaimer  as  to  the  entire  tract  sued  for,  or  should 
he  disclaim  as  to  a  part  of  the  premises  sued  for,9  it  would  seem 

1  Joyner  v.  Johnson,  84  T.  465  (19  S.  W.  Rep.  522). 

2  Schmidt  v.  Huff,  28  S.  W.  Rep.  1053.    See  Jenkins  v.  Adams,  71  T.  1  (8  S.  W. 
Rep.  603);  Collins  v.  Ballow,  72  T.  332  (10  S.  W.  Rep.  248);  Ballard  v.  Carmichael, 
83  T.  355  (18  S.  W.  Rep.  734);  Ford  v.  Ballard,  1  Civ.  App.  376  (21  S.  W.  Rep.  146). 
New  matter  in  reply  to  a  pleading  of  the  defendant  may  be  alleged  in  a  sup- 
plemental petition.    A  correction  of  matters  stated  in  the  petition,  as  a  descrip- 
tion of  the  land  sued  for  according  to  a  survey  made  since  the  action  was 
begun,  should  be  made  by  an  amendment,  unless  such  description  operates  as  a 
reply  to  the  averments  of  the  answer.    Stan  us  v.  Smith,  30  S.  W.  Rep.  262. 

3Nye  v.  Gribble,  70  T.  458  (8  S.  W.  Rep.  608> 

*  R.  S.  5251. 

s  Day  L.  &  C.  Co.  v.  State,  68  T.  526  (4  S.  W.  Rep.  865). 

6  Bradley  v.  Deroche,  70  T.  465  (7  S.  W.  Rep.  779).  Where  the  petition  is  in  the 
form  of  trespass  to  try  title,  the  omission  of  the  indorsement  does  not  change 
the  nature  of  the  suit;  the  requirement  is  waived  by  failure  to  except.  Danger- 
lield  v.  Paschal,  20  T.  536;  Ammons  v.  Dwyer,  78  T.  639  (15  S.  W.  Rep.  1049). 

7R.  S.  5269. 

s  Dodge  v.  Richardson,  70  T.  209  (8  S.  W.  Rep.  30). 

9R.S.5269. 
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that  the  plea  of  not  guilty  should  be  disregarded  and  plaintiff  should 
have  judgment  for  the  land  to  which  the  disclaimer  applies;  and  if 
the  disclaimer  applies  to  the  entire  land  sued  for,  the  defendant 
should  have  judgment  for  costs.  If,  however,  the  defendant  was 
in  possession  of  the  land  described  in  the  petition  when  suit  was 
brought,  he  is  not  entitled  to  costs.1 

A  disclaimer  as  to  a  part  of  the  land  mentioned  in  the  petition 
should  describe  the  land  to  which  the  disclaimer  does  not  extend.2 
When  a  defendant  or  one  of  several  defendants  not  in  possession 
disclaims,  the  judgment  as  to  him  should  be  in  favor  of  the  plaintiff 
for  the  land  to  which  the  disclaimer  applies,  and  in  favor  of  such 
defendant  for  costs,3  without  reference  to  the  validity  of  plaintiff's 
title.4  A  disclaimer  by  one  of  several  defendants  inures  to  the 
benefit  of  his  co-defendant  in  possession  and  not  to  that  of  the 
plaintiff.5 

Evidence  of  title  having  been  excluded  in  a  case  where  the  de- 
fendant disclaimed  as  to  a  part  of  the  land,  it  was  held  that  judg- 
ment should  have  been  rendered  upon  the  disclaimer  in  favor  of  the 
plaintiff  for  the  land  not  within  the  boundaries  claimed  by  the  de- 
fendant.6 When  the  defendant  has  not  disclaimed,  the  plaintiff  on 
proof  of  his  superior  title  is  entitled  to  a  judgment,  although  the  evi- 
dence discloses  that  the  defendant  was  not  in  possession  of  any  part 
of  the  land  described  in  the  petition.7 

§  1O61.  Judgment  by  default. 

If  the  defendant,  who  has  been  personally  served  with  citation 
according  to  law,  fails  to  appear  and  answer  by  himself  or  attorney 
within  the  time  prescribed  by  law  for  other  actions  in  the  district 
court,  the  proper  judgment  by  default  may  be  entered  against  him 
and  in  favor  of  the  plaintiff  for  the  title  to  the  premises  or  the  pos- 
session thereof,  or  for  both,  according  to  the  petition,  and  for  all 
costs,  without  any  proof  of  title  by  the  plaintiff.8  If  the  defendant 
has  been  cited  only  by  publication,  and  fails  to  appear  and  answer 
by  himself,  or  by  an  attorney  of  his  own  selection,  or  if  any  defend- 
ant, having  answered,  fails  to  appear  by  himself  or  attorney  when 

1  Willburn  v.  Tow,  23  S.  W.  Rep.  853;  Herring  v.  Swain,  84  T.  523  (19  S.  W.  Rep. 
774);  Wooters  v.  Hall,  87  T.  513  (3  S.  W.  Rep.  725):  Capt  v.  Stubbs,  68  T.  222  (4 
S.  W.  Rep.  467);  Snyder  v.  Compton,  29  S.  W.  Rep.  73;  Etter  v.  Digno witty,  77 
T.  212  (13  S.  W.  Rep.  973);  Tate  v.  Wyatt,  77  T.  492  (14  S.  W.  Rep.  24);  McDaniel 
v.  Martin,  25  S.  W.  Rep.  1041;  McBee  v.  Johnson,  45  T.  634, 

2  Herring  v.  Swain,  84  T.  523  (19  S.  W.  Rep.  774). 

s Johnson  v.  Schumacher,  72  T.  334  (12  S.  W.  Rep.  207). 

4  Dodge  v.  Richardson,  70  T.  209  (8  S.  W.  Rep.  30). 

5  Robinson  v.  Moore,  1  Civ.  App.  93  (20  S.  W.  Rep.  994). 

6  Converse  v.  Langshaw,  81  T.  275  (16  S.  W.  Rep.  1031). 
•Koenigheim  v.  Miles,  67  T.  113  (2  S.  W.  Rep.  81). 

8R.  S.  5267;  Caldwell  v.  Fraiin,  32  T.  310. 
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the  case  is  called  for  trial  on  the  merits,  the  plaintiff  must  make 
such  proof  as  will  entitle  him  prima  facie  to  recover,  whereupon 
the  proper  judgment  will  be  entered.1 

§  1O62.  Defendant's  pleadings. 

The  defendant  may  tile  only  the  plea  of  "  not  guilt}7,"  which  must 
state  in  substance  that  he  is  not  guilty  of  the  injury  complained  of 
in  the  petition  filed  by  the  plaintiff  against  him ;  but  if  he  claims 
an  allowance  for  improvements  he  must  state  the  facts  entitling  him 
to  the  same.  Such  plea,  or  any  other  answer  to  the  merits,  is  an 
admission  by  the  defendant,  for  the  purpose  of  the  action,  that  he 
was  in  possession  of  the  premises  sued  for,  or  that  he  claimed  title 
thereto  at  the  time  of  commencing  the  action,  unless  he  states  dis- 
tinctly in  his  answer  the  extent  of  his  possession  or  claim,  in  which 
case  it  Avill  be  an  admission  to  such  extent  only.2 

The  plea  is  not  an  admission  that  the  land  described  in  the  peti- 
tion is  included  in  the  calls  of  any  particular  grant  or  other  muni- 
ment of  title.  The  locality  of  the  land  in  controversy  must  be 
shown  by  the  evidence.3  "When  the  possession  of  the  premises  de- 
scribed in  plaintiff's  petition  is  specially  denied,  the  burden  of  proof 
of  possession  rests  upon  the  plaintiff.4  In  order  to  support  a  judg- 
ment in  favor  of  plaintiff  for  use  and  occupation,  it  must  be  proved 
that  the  defendant  was  in  actual  possession  of  the  land  in  con- 
troversy.5 

Since  the  decision  of  the  case  of  Rivers  v.  Foote,6  it  has  been  a 
recognized  rule  of  practice  in  this  action,  that,  when  the  defendant 
pleads  not  guilty  and  also  pleads  specially,  the  effect  of  the  plea  of 
not  guilty  is  merely  to  impose  on  the  plaintiff  the  necessity  of  estab- 
lishing his  title,  and  in  consequence  the  defendant  is  limited  to  his 
special  defenses  upon  which,  by  his  pleas,  he  has  notified  the  plaint- 
iff that  he  intends  to  rely.7  The  plea  of  not  guilty  is  waived  by  a 
special  plea  setting  up  a  homestead  right  in  the  land  in  controversy.8 

"Where  the  defendant  claims  only  q,  part  of  the  premises,  the  an- 
swer is  equivalent  to  a  disclaimer  of  the  rest.9  Where  he  claims 
the  whole  of  the  premises,  if  the  plaintiff  shows  himself  entitled  to 
recover  a  part,  he  may  recover  such  part  and  costs.10 

i  R.  S.  5268.    See  £§  308,  310.  312,  ante. 

-  R.  S.  5256,  5258;  Echols  v.  McKie.  60  T.  41.  The  plea  of  not  guilty  admits  the 
possession,  although  it  is  denied  in  the  answer.  Ingram  v.  Walker,  7  Civ.  App.  74. 

3  Jones  v.  Andrews.  72  T.  5  (9  S.  W.  Rep.  170);  Reed  v.  Cavett,  1  Civ.  App.  154 
(20  S.  W.  Rep.  837);  Blum  v.  Rice,  32  S.  W.  Rep.  1036. 

niedlin  v.  Wilkins,  1  Civ.  App.  465  (20  S.  W.  Rep.  1026). 

5  O'Connor  v.  Luna,  75  T.  592  (12  S.  W.  Rep.  1125). 

6 11  T.  662. 

?  Shields  v.  Hunt,  45  T.  424;  Hartz  v.  Owen,  27  S.  W.  Rep.  42. 

8  Brown  v.  Wilson,  29  S.  W.  Rep.  530. 

9R.S.  5269. 

10  R.  S.  5270. 
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§  1063.  Plea  of  not  guilty  imposes  the  burden  of  proof  upon  plaintiff. 
,  By  the  plea  of  not  guilty  the  defendant  puts  in  issue  the  title  of 
the  plaintiff  to  the  land  described  in  his  petition,  that  the  bounda- 
ries of  the  land  include  that  occupied  or  claimed  by  the  defendant, 
and  his  right  of  possession.  The  defendant  can,  by  competent  evi- 
dence, rebut  that  of  the  plaintiff,  upon  whom  the  burden  of  proof 
rests.1  He  may  also  give  in  evidence  any  legal  or  equitable  defense 
under  this  plea,  except  the  defense  of  limitation,  which  must  be  spe- 
cially pleaded.2 

§  1064.  Evidence  admissible  under  plea  of  not  guilty. 

Under  the  plea  of  not  guilty  the  defendant  has  the  right  to  prove 
such  facts  as  may  show  that  the  plaintiff  has  no  right  to  recover. 
Thus,  the  plaintiff  claiming  the  property  in  controversy  as  a  home- 
stead illegally  conveyed  to  another,  the  evidence  of  witnesses  as 
to  the  declarations  of  the  plaintiff  showing  an  intention  to  aban- 
don it  as  a  homestead  was  held  admissible  without  an  allegation  of 
that  fact  in  the  defendant's  pleadings.3  In  an  action  against  a  sub- 
sequent purchaser  of  land  from  a  common  vendor,  the  defendant, 
under  the  plea  of  not  guilty,  may  show  that  no  consideration  was 
paid  for  the  first  deed.4  Evidence  of  estoppel  is  admissible  under 
this  plea.5  And  so  evidence  in  defendant's  behalf  of  fraud  in  the 
acquisition  of  title  by  the  plaintiff,  or  that  his  title  failed  on  ac- 
count of  a  sale  to  an  innocent  purchaser  without  notice,  is  admis- 
sible under  this  plea.6 

To  the  rule  above  stated  there  is  a  single  exception  —  the  statute 
of  limitation  must  be  pleaded  in  all  cases.7  But  whatever  benefit 
may  result  from  the  staleness  of  a  demand  for  an  enforcement  by 
plaintiff  of  a  resulting  trust  is  available  under  the  plea  of  not  guilty.8 

g  1065.  Defendants  may  sever. 

Defendants  claiming  separate  tracts  of  the  land  sued  for  may 
sever  in  their  defense,  and  this  right  is  not  lost  by  their  having  an- 
swered jointly.9 

iDcvine  v.  Kellar,  73  T.  364  (11  S.  W.  Rep.  379);  Kauffman  v.  Brown,  83  T.  41 
(18  S.  W.  Rep.  425);  McNamara  v.  Meunsch,  66  T.  68  (17  S.  W.  Rep.  397). 

2R.  S.  5257:  Kauffman  v.  Brown,  83  T.  41  (18  S.  W.  Rep.  425).  The  plea  of 
not  guilty  puts  in  issue  the  title  of  the  plaintiff  dependent  upon  heirship  (Stroud 
v.  Springfield,  28  T.  649;  Musselman  v.  Strohl,  83  T.  473,  18  S.  W.  Rep.  857),  and 
evidence  of  estoppel  is  admissible  under  it.  Scarbrough  v.  Allcorn,  74  T.  358 
(12  S.  W.  Rep.  72);  Dooley  v.  Montgomery,  72  T.  429  (10  S.  W.  Rep.  451);  Guest 
v.  Guest,  74  T.  664  (12  S.  W.  Rep.  831). 

SMcSween  v.  Yett,  60  T.  183. 

4  Barnard  v.  Blum,  69  T.  608  (7  S.  W.  Rep.  98). 

6  Scarbrough  v.  Alcorn,  74  T.  358  (12  S.  W.  Rep.  72). 

6McKamey  v.  Thorp,  61  T.  648. 

'R.  S.  3371;  McKamey  v.  Thorp,  61  T.  648. 

SMayes  v.  Manning.  73  T.  43  (11  S.  W.  Rep.  136). 

9 Clay  County  Land  Co.  v.  Wood,  71  T.  460  (9  S.  W.  Rep.  340);  Snider  v.  Meth- 
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§  1066.  Defendant  may  by  answer  claim  title  and  ask  for  affirmative 
relief. 

The  defendant  may  by  his  answer  set  up  title  in  himself  to  the 
land  in  controversy,  and  pray  for  judgment  removing  cloud  from 
his  title.  This  pleading  gives  him  the  rights  of  a  plaintiff,  and  the 
suit  cannot  be  dismissed  by  the  party  bringing  it  if  objection  thereto 
is  interposed  by  the  defendant.1  He  must  allege  and  prove  the 
facts  constituting  his  defense,  and  thus  entitle  himself  to  equitable 
relief  against  the  plaintiff  holding  the  legal  title.2  In  such  a  case  the 
defendant  must  point  out  the  particular  deed  or  allege  the  facts 
showing  how  it  is  that  any  muniment  of  title,  held  or  claimed  by 
the  plaintiff,  was  such  a  cloud  upon  his  title  that  relief  should  be 
.given  against  it  under  the  equitable  principles  controlling  such  suit.8 

When  the  defendant  pleads  his  title  specially  and  asks  affirmative 
relief,  the  plaintiff  must  allege  in  his  pleadings  and  prove  all  mat- 
ters of  avoidance.4  A  mortgagee  made  a  party  defendant  can  by 
a,  special  answer  set  up  his  mortgage  and  have  it  foreclosed.  But 
ihe  is  not  entitled  to  such  relief  under  the  plea  of  not  guilty.5 

§  1067.  A  vendee  in  possession  under  bond  for  title,  the  purchase- 
money  unpaid,  is  estopped  from  denying  right  of  vendor. 

A  vendee  of  land,  accepting  a  bond  for  title  from  his  vendor  and 
•executing  notes  for  the  purchase-money,  is  estopped  from  denying 
liis  title  in  an  action  on  the  unpaid  notes,  or  in  the  alternative  to 
recover  the  land,  except  upon  the  grounds  of  prior  possession  and 
false  and  fraudulent  representations  by  his  vendor,  or  where  there 
is  apparent  danger  of  eviction.  This  rule  was  announced  in  a  case 
where  the  vendor  sought  to  recover  the  land,  or,  in  the  alternative, 
to  recover  the  purchase-money  and  to  foreclose  the  vendor's  lien. 
'The  defendant  having  entered  into  a  contract  of  purchase,  in  order 
:to.  defeat  the  payment  of  the  purchase-money  and  hold  possession  of 
the  land,  it  was  incumbent  upon  him  to  prove  that  his  vendor's  title 
was  defective  to  the  extent  that  he  was  in  danger  of  eviction,  and 
that  when  he  entered  into  such  contract  he  was  in  possession  of  the 
land,  and  was  induced  to  make  the  contract  by  the  false  representa- 
tions of  his  vendor  that  he  was  the  owner  of  the  superior  title.6 

•vin,  60  T.  487.  Where  a  severance  is  allowed,  there  may  be  more  than  one  final 
judgment.  Boone  v.  Hulsey,  71  T.  176  (9  S.  W.  Rep.  531).  See  Grigsby  v.  May, 
£4  T.  240  (19  S.  W.  Rep.  343)." 

1  Schmidt  v.  Talbert,  74  T.  451  (12  S.  W.  Rep.  284);  Giraud  v.  Ellis,  24  S.  W. 
Hep.  967. 

2  Groesbeeck  v.  Crow,  85  T.  200  (20  S.  W.  Rep.  49). 
3Hoodless  v.  Winter,  80  T.  638  (16  S.  W.  Rep.  427). 

4Lapowski  v.  Smith,  1  Civ.  App.  391  (20  S.  W.  Rep.  957);  Koenigheim  v.  Miles, 
67  T.  113  (2  S.  W.  Rep.  81);  McDannell  v.  Horrell,  1  U.  C.  521. 
*Bosse  v.  Johnson,  73  T.  608  (11  S.  W.  Rep.  860). 
sCook  v.  Colenian,  33  S.  W.  Rep.  756,  citing  Hubert  v.  Grady,  59  T.  502;  Two- 
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§  1068.  Either  party  may  demand  abstract  of  title. 

After  answer  filed,  either  party  may,  by  notice  in  writing,  duly 
served  on  the  opposite  party  or  his  attorney  of  record,  not  less  than 
ten  days  before  the  trial  of  the  cause,  demand  an  abstract  in  writ- 
ing of  the  claim  or  title  to  the  premises  in  question  upon  which  he 
relies.  Such  abstract  must  be  filed  with  the  papers  of  the  cause^ 
within  twenty  days  after  the  service  of  the  notice,  or  within  such 
further  time  as  the  court  on  good  cause  shown  may  grant;  and  in 
default  thereof  no  evidence  of  the  claim  or  title  of  such  opposite 
party  shall  be  given  on  the  trial. 

The  abstract  must  state: 

1.  The  nature  of  each  document  or  written  instrument  intended7, 
to  be  used  as  evidence  and  its  date;  or, 

2.  If  a  contract  or  conveyance,  its  date,  the  parties  thereto  and 
the  date  of  the  proof  or  acknowledgment,  and  before  what  officer 
the  same  was  made;  and, 

3.  Where  recorded,  stating  the  book  and  page  of  the  record. 

4.  If  not  recorded  in  the  county  when  the  trial  is  had,  copies  of 
the  instrument,  with  the  names  of  the  subscribing  witnesses,  must 
be  included.     If  such  unrecorded  instrument  be  lost  or  destroyed,, 
it  will  be  sufficient  to  state  its  nature  and  the  loss  or  destruction. 

The  court  may  allow  either  party  to  file  an  amended  abstract 
under  the  same  rules  which  authorize  the  amendment  of  pleadings,, 
so  far  as  they  are  applicable;  but  in  all  cases  the  documentary  evi- 
dence of  title  at  the  trial  must  be  confined  to  the  matters  contained 
in  the  abstract  of  titles.1 

The  statutory  provisions  relating  to  an  abstract  of  title  apply 
only  to  documentary  evidence.2  If  a  party  fails  to  avail  himself 
of  his  right  and  goes  into  trial  without  an  abstract,  he  cannot  com- 
plain of  surprise  on  account  of  the  evidence  produced  on  the  trial,, 
when  there  has  been  no  act  or  declaration  of  the  opposing  party  to- 
mislead  him.3  If  the  cause  is  called  for  trial  before  the  expiration, 
of  the  term  within  which  the  abstract  may  be  filed,  a  party  mayt 
on  showing  diligence  in  making  demand,  ask  delay  on  account  of 
the  absence  of  the  abstract.4 

§  1069.  What  is  sufficient  title. 

All  certificates  for  head  rights,  land  scrip,  bounty  warrant,  or  any- 
other  evidence  of  right  to  land  recognized  by  the  laws  of  this  state.. 

hig  v.  Brown,  85  T.  51  (19  S.  W.  Rep.  768);  Ogburn  v.  Whitlow,  80  T.  239  (15  &. 
W.  Rep.  807);  Cooper  v.  Singleton,  19  T.  267. 

1 R.  S.  5260-5263.     See  Hammond  v.  Connolly,  63  T.  62. 

2  Parker  v.  Cockrell,  31  S.  W.  Rep.  221. 

3  Burrow  v  Brown,  59  T.  457. 

<  Earth  v.  Green,  78  T.  678  (15  S.  W.  Rep.  112).  See  Wichita  L.  &  C.  Co.  v. 
Ward,  1  Civ.  App.  307  (21  S.  W.  Rep.  128);  Smith  v.  Powell,  5  Civ.  App.  373  (23, 
S.  W.  Rep.  1109). 
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which  have  been  located  and  surveyed,  are  deemed  and  held  as  suf- 
ficient title  to  authorize  the  maintenance  of  the  action  of  trespass 
to  try  title.1 

"When  title  is  deraigned  from  the  state  through  one  to  whom  the 
patent  was  issued  as  the  assignee  of  another,  the  patent  is  conclu- 
sive evidence  of  title  as  against  one  who  asserts  no  legal  or  equitable 
claim  to  the  certificate  upon  which  the  patent  is  based.2  And  so 
the  issuance  of  a  certificate  for  land  to  those  designated  as  heirs  of 
the  party  entitled  thereto  is  conclusive  of  their  right  to  it  on  a  col- 
lateral inquir}^  whether  the  decision  of  the  board  was  right  or  not. 
And  in  like  manner  a  patent  based  on  such  certificate  is  conclusive 
on  the  question  of  heirship.3 

This  action  may  be  brought  on  an  estate  in  land  less  than  a  fee- 
simple.  Thus,  one  in  whose  favor  an  action  of  forcible  entry  and 
detainer  may  be  properly  brought,  can,  in  lieu  thereof,  maintain  an 
action  of  trespass  to  try  title.4  But  he  cannot  maintain  a  suit  com- 
menced without  any  color  of  title  by  evidence  of  a  title  subsequently 
acquired.5  It  has  been  held  that  prior  occupancy  will  enable  a 
party  to  maintain  this  action  against  a  wrong-doer.6  It  is  held 
that  the  prior  possession  of  one  occupying  a  survey  of  school  land 
under  purchase  from  the  state,  whether  valid  or  not,  will  sustain 
this  action.7  But  if  the  title  be  in  another,  the  right  of  the  possessor 
to  recover  is  limited  to  the  amount  of  damage  to  the  possessory  in- 
terest; if  the  damage  is  beyond  this,  and  to  the  freehold,  the  pos- 
sessor or  tenant  at  sufferance  cannot  maintain  an  action  for  its 
recovery.8 

§  1070.  Evidence  admissible  to  explain  a  latent  ambiguity  in  chain 
of  title. 

When  a  deed  upon  its  face  plainly  indicates  the  intention  of  the 
parties  thereto,  there  is  no  occasion  to  go  elsewhere  to  ascertain  it; 
but  when  the  meaning  of  the  instrument  is  doubtful,  or  when,  at- 
tempting to  give  it  a  practical  application  or  effect,  a  latent  am- 

1 R.  S.  5259.  The  constitution  of  1845,  article  11,  section  2,  provided  that  the 
district  court  should  be  opened  for  the  establishment  of  unrecommended  cer- 
tificates for  headrights,  and  that  patents  should  issue  to  the  legal  claimants.. 
Sayles'  Constitutions,  p.  216. 

^Tom  v.  Sayers,  64  T.  339. 

3Burkett  v.  Scarborough,  59  T.  495;  Fleming  v.  Giboney,  81  T.  422  (17  S.  W. 
Rep.  13). 

4  Thurber  v.  Conners,  57  T.  96. 

5  Bradford  v.  Hamilton,  7  T.  55;  Simpson  v.  McLemore,  8  T.  448;  Teal  v.  Ter- 
rell, 48  T.  491. 

6  Alexander  v.  Gilliam,  39  T.  227;  Parker  v.  Railway  Co.,  71  T.  132  (8  S.  W.  Rep.. 
541). 

7  Gray  v.  Thompson,  5  Civ.  App.  32  (23  S.  W.  Rep.  926). 

8L  &  G.  N.  Ry.  Co.  v.  Ragsdale,  67  T.  24  (2  S.  W.  Rep.  515);  Parker  v.  Railway 
Co.,  71  T.  132  (8  S.  W.  Rep.  5<fl).  See  Alexander  v.  Gilliam,  39  T.  227. 
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biguity  is  discernible,  it  is  permissible  to  look  into  the  surroundings 
of  the  parties  at  the  time  of  its  execution,  and  their  relation  to  each 
•other  and  to  the  subject-matter  of  the  conveyance,  together  with 
their  declarations  and  acts  in  connection  with  the  execution  thereof, 
in  order  to  ascertain  and  discover  their  intention.  A  doubt  as  to 
the  meaning  of  words  or  a  phrase,  or  an  inaccuracy  of  description 
or  identity,  may  be  discernible  from  the  terms  of  the  instrument 
itself;  but  a  false  description  or  a  latent  ambiguity  is  only  disclosed 
when  an  effort  is  made  to  give  effect  to  the  instrument  and  to  ap- 
ply it  to  the  person  or  thing  intended  to  be  embraced  within  its 
terms.  The  instrument  itself  may  not  disclose  any  uncertainty  or 
-doubt,  and  may  upon  its  face  give  a  perfect  description;  but  in  an 
attempt  to  apply  it,  when  it  is  found  that  the  description  will  apply 
to  two  or  more  objects  or  subjects,  or  is  a  misdescription  of  the  ob- 
ject or  subject  intended  by  the  conveyance,  a  latent  ambiguity 
results,  and  evidence  is  admissible  to  explain  and  remove  it.1 

§  1071.  Possession  evidence  of  title. 

Proof  of  possession  is  in  general  sufficient  to  enable  the  occu- 
pant to  maintain  an  action  of  trespass  to  try  title  against  a  mere 
trespasser.2  Possession  under  a  contract  of  purchase,  the  purchase- 
money  being  payable  in  instalments,  will  support  the  action.3 
Plaintiff  proved  a  judgment  against  a  third  party,  and  that  he  at 
:a  sale  under  such  judgment  became  the  purchaser  of  the  land  in 
controversy.  There  being  evidence  that  the  defendant  in  the  judg- 
ment was  in  possession  of  the  property  when  the  judgment  was 
rendered,  it  was  held  that  the  purchaser,  the  plaintiff  in  the  suit, 
was  subrogated  to  all  the  rights  resulting  from  the  possession  of 
the  premises  by  the  party  whose  estate  he  purchased,  and  his  pos- 
session being  shown,  the  burden  of  proof  was  upon  the  defendant 
to  show  a  better  title.4 

The  rule  above  stated  does  not  apply  to  the  public  domain,  or 
where  the  real  title  is  in  the  state.  It  has  been  frequently  held  in 
this  state  that  the  plea  of  ten  years'  limitation  will  not  be  avail- 
able if,  during  a  portion  of  the  term,  the  title  was  in  the  govern- 
ment or  the  land  was  vacant.  If  a  right  by  possession  of  land 
•cannot  be  acquired  against  the  state,  it  cannot  be  acquired  against 
any  one  until  the  title  passes  from  the  state.5  The  general  rule  is 
that  the  plaintiff  must  deraign  title  from  the  sovereignty^  of  the  soil 

1  Minor  v.  Powers,  24  S.  W.  Rep.  710,  26  S.  W.  Rep,  1071. 

2  Parker  v.  Railway  Co.,  71  T.  132  (8  S.  W.  Rep.  541);  I.  &  G.  N.  Ry.  Co.  v.  Rags- 
dale,  67  T.  24  (2  S.  W.  Rep.  515). 

*  Clay  County  L.  &  C.  Co.  v.  Wood,  71  T.  460  (9  S.  W.  Rep.  340). 
4  Caplen  v.  Drew,  54  T.  493. 

*  Wood  v.  Welder,  42  T.  410;  Austin  v.  Dungan,  46  T.  246;  Truehart  v.  Bab- 
oock,  49  T.  258. 
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in  order  to  recover,  but  in  some  cases  prior  possession  is  equiva- 
lent to  such  deraignment.  This,  however,  cannot  be  if  the  posses- 
sion is  wrongful  against  the  state.1 

"When  the  defendant  claims  the  land  in  controversy  by  virtue  of 
.possession  under  article  3344  of  the  Kevised  Statutes,  but  the  land 
claimed  has  not  been  defined  by  specific  metes  and  bounds  for  ten 
years,  he  cannot  recover  according  to  such  metes  and  bounds.  In 
the  absence  of  such  proof,  the  boundary  should  be  defined  by  the 
oourt  so  as  to  include  the  improvements.2 

§  1072.  Possession  defined. 

Peaceable  possession  is  such  as  is  continuous  and  not  interrupted 
by  adverse  suit  to  recover  the  estate.3 

Adverse  possession  is  an  actual  and  visible  appropriation  of  the 
land,  commenced  and  continued  under  a  claim  of  right  inconsistent 
with  and  hostile  to  the  claim  of  another.  Peaceable  and  adverse 
possession  need  not  be  continued  in  the  same  person,  but  when  held 
by  different  persons  successively  there  must  be  a  privity  of  estate 
between  them.4 

When  a  particular  line  has  been  recognized  by  adjoining  owners 
as  their  common  boundary,  it  affords  a  strong  presumption  that 
such  is  the  true  dividing  line,  but  no  period  is  fixed  which  renders 
it  conclusive.5 

The  mere  occupancy  of  land  by  grazing  live-stock  upon  it,  with- 
out substantial  inclosures  or  other  permanent  improvements,  is  not 
evidence  of  possession.6  To  constitute  adverse  possession  the  hold- 
ing must  be  against  the  claim  of  all  other  persons;  but  it  is  not 
necessary  that  the  owner  should  be  known  to  the  occupant  of  the 
land.7 

§  1073.  Possession  of  public  land  not  evidence  ol  title. 

As  before  stated,  the  prior  possession  of  land  is  sufficient  to  en- 
able the  possessor  to  recover  against  a  mere  trespasser.8  But  this 
rule  does  not  apply  to  the  public  domain,  or  where  the  real  title  is 

1  Collyns  v.  Cain,  28  S.  W.  Rep.  544. 

^  Bering  v.  Ashley,  30  S.  W.  Rep.  838. 

3R.  S.  3348;  Kimbro  v.  Hamilton,  28  T.  560;  Chandler  v.  Rushing,  38  T.  591; 
Fitch  v.  Boyer,  51  T.  336. 

4  R.  S.  3349,  3350. 

5Medlin  v.  Wilkins,  60  T.  409;  Davis  v.  Smith,  61  T.  18. 

"Whitehead  v.  Foley,  28  T.  268;  Fuentes  v.  McDonald,  85  T.  132  (20  S.  W. 
Rep.  43). 

'  Schleicher  v.  Gatlin,  85  T.  270  (20  S.  W.  Rep.  120);  Morton  v.  Collins,  20  S.  W. 
Rep.  1113. 

8  See  §  1071,  supra;  Lea  v.  Hernandez,  10  T.  137;  Kolb  v.  Bankhead,  18  T.  228; 
Wilson  v.  Palmer,  18  T.  592;  Caplen  v.  Drew,  54  T.  496;  Parker  v.  Railway  Co., 
71  T.  132  (8  S.  W.  Rep.  541). 
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in  the  state;  and  it  has  frequently  been  held  that  the  plea  of  ten 
years'  limitation  is  not  available  to  the  defendant  in  this  action,  if, 
during  a  portion  of  the  term,  the  title  was  in  the  government  or 
the  land  was  vacant.1  If  a  right  by  possession  of  land  cannot  be 
acquired  against  the  state,  it  cannot  be  acquired  against  any  one 
until  the  title  passes  from  the  state.  The  general  rule  is  that  the 
plaintiff  must  deraign  title  from  the  sovereignty  of  the  soil  in  order 
to  recover;  but  in  some  cases  prior  possession  is  equivalent  to  de- 
raignment.2  This  rule,  however,  does  not  apply  if,  during  a  portion 
of  the  time,  the  title  was  in  the  government  or  the  land  was  vacant. 
If  a  possessory  right  is  not  such  that  by  lapse  of  time  it  would  ma- 
ture into  title,  it  cannot  be  title  itself  sufficient  to  maintain  an  action 
of  trespass  to  try  title.  It  is  not  the  policy  of  the  law  to  allow  parties 
to  litigate  to  judgment,  upon  mere  possessory  rights  to  land,  the  legal 
and  equitable  title  to  Avhich  is  in  the  state.3 

§  1074.  Order  of  survey. 

The  presiding  judge  may,  either  in  term  time  or  in  vacation,  at 
his  own  discretion,  or  on  motion  of  either  party  to  the  action,  ap- 
point a  surveyor  to  survey  the  premises  in  controversy  pursuant  to- 
the  order  of  the  court,  and  report  his  action  under  oath  to  the  court. 
If  the  report  be  not  rejected  for  good  cause  shown,  it  will  be  ad- 
mitted as  evidence  on  the  trial.  "Where  there  is  no  dispute  as  to 
the  lines  or  boundaries  of  the  land  in  controversy,  or  where  the  de- 
fendant admits  that  he  is  in  possession  of  the  lands  or  tenements 
included  in  the  plaintiff's  claim  or  title,  an  order  of  survey  is  un- 
necessary.4 

To  entitle  a  party  to  an  order  of  survey  it  is  not  essential  that 
the  action  should  be  in  the  form  of  trespass  to  try  title;  if  it  is  one 
that  involves  the  title  to  land,  a  refusal  of  the  order  on  an  applica- 
tion in  a  proper  case  may  be  ground  for  a  reversal  of  the  judgment 
on  appeal.5  Whenever  from  any  reason  the  identity  of  the  land  is 
in  controversy,  it  is  proper  to  have  a  survey  of  the  premises  made 
by  a  competent  surveyor,  who  may  also  testify  as  to  the  matters  in 
issue.6 

The  report  of  a  surveyor  appointed  by  the  court  is  entitled  to  no 

iWood  v.  Welder,  42  T.  410;  Austin  v.  Dungan,  46  T.  246;  Truehart  v.  Bali- 
cock,  49  T.  259. 

2  Lea  v.  Hernandez,  10  T.  137;  Kolb  v.  Bankhead,  18  T.  228;  Wilson  v.  Palmer, 
18  T.  592;  Duren  v.  Strong,  53  T.  379;  Caplen  v.  Drew,  54  T.  496;  Parker  v.  Rail- 
way Co.,  71  T.  132  (8  S.  W.  Rep.  541). 

» Collyns  v.  Cain,  28  S.  W.  Rep.  545,  30  S.  W.  Rep.  858. 

4R.  S."  5264,  5265. 

5  Wheeler  v.  Boyd,  69  T.  293  (6  S.  W.  Rep.  614);  Bellamy  v.  McCarthy,  75  T.  293 
(12  S.  W.  Rep.  849);  Giraud  v.  Ellis,  24  S.  W.  Rep.  967. 

6  Henry  v.  Whitaker,  82  T.  5  (17  S.  W.  Rep.  509). 
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greater  weight  than  the  testimony  of  a  witness  cognizant  of  the 
facts  referred  to  in  his  report.1  The  surveyor  is  not  authorized  to 
determine  any  question  of  fact  or  to  report  evidence.  In  making 
a  survey  by  field-notes,  he  must  report  such  natural  and  artificial 
objects  as  indicate  the  true  location  of  the  lines  on  the  ground.2  He 
must  follow  the  footsteps  of  him  who  made  the  original  survey ; 
but  if  the  original  surveyor  stopped  on  the  line,  and  undertook  to 
give  direction  as  to  the  route  to  be  taken  from  that  point  to  the 
place  of  starting,  without  himself  visiting  the  designated  places, 
these  directions  should  be  followed  in  such  a  way  as  to  best  locate 
the  grant  according  to  the  calls  thus  made.3  The  declarations  of  a 
•deceased  surveyor  as  to  the  boundaries  of  a  tract  of  land  are  not 
-competent  evidence,  unless  made  when  the  declarant  is  pointing 
out  or  marking  the  boundaries,  or  discharging  some  duty  relating 
thereto.4 

§  1O75.  Plaintiff  must  recover  upon  the  strength  of  his  own  title. 

In  this  action  plaintiff  must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  the  defendant's  title;5  that  is, 
the  plaintiff  must  show  a  right  in  himself  or  fail,  notwithstanding 
it  does  not  appear  that  the  defendant  has  any  right  whatever.  The 
case  for  plaintiff  must  be  a  prima  facie  case ;  that  is,  one  upon 
which  he  may  recover  if  no  evidence  is  offered  to  the  contrary ; 
and  when  the  defendant  offers  evidence  to  disprove  plaintiff's  case, 
then  it  becomes  a  question  of  the  preponderance  of  the  evidence, 
which  must  be  on  plaintiff's  side,  or  the  verdict  must  be  for  the 
defendant.  If  the  testimony  is  evenly  balanced, —  if  the  plaintiff 
has  failed  to  establish  the  issue,  or  has  left  it  in  doubt  whether  he 
has  sustained  it  or  not, —  that  doubt  must  inure  to  the  benefit  of  his 
-adversary.  When  a  long  time  has  elapsed  since  the  facts  trans- 
pired upon  which  the  rights  of  the  parties  to  a  suit  depend,  it  is 
often  impracticable  to  bring  direct  proof  of  them.  Uncertain  circum- 
stances must  be  resorted  to,  and  it  is  possible  that  a  jury  might  be 
left  in  a  condition  of  mind  that  they  could  not  say  that  there  was 
a,  greater  probability  of  truth  in  favor  of  one  side  than  the  other. 
In  such  condition  the  man  unlearned  in  the  law  might  well  be  ex- 
pected to  determine  the  contest  according  to  some  other  influence 
brought  to  bear  upon  him.  Hence,  it  is  important  that  a  jury 

1  McAninch  v.  Freeman,  69  T.  445  (4  S.  W.  Rep.  369);  Kerlicks  v.  Meyer,  84  T. 
158  (19  S.  W.  Rep.  379). 

-Schunior  v.  Russell,  83  T.  83  (18  S.  W.  Rep.  484). 

*  Robinson  v.  Doss,  53  T.  496;  Hill  v.  Smith,  6  Civ.  App.  312  (35  S.  W.  Rep. 
1079). 

4  Clay  County  L.  &  C.  Co.  v.  Montague  County.  28  S.  W.  Rep.  704 

5  Barnes  v.  McArthur,  4  Civ.  App.  71  (22  S.  W.  Rep.  770);  Jones  v.  Crane,  28 
S.  W.  Rep.  1041. 
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should,  in  a  proper  case,  be  informed  of  the  rule  of  law  by  which 
they  must  solve  the  difficulty.1  From  the  rule  above  stated  it  fol- 
lows that  an  outstanding  valid  title  in  a  third  party  constitutes  a> 
valid  defense  to  plaintiff's  action,  whether  the  defendant  has  ac- 
quired that  title  or  not.2 

When  plaintiff  establishes  title  to  an  undivided  interest  in  the 
land  sued  for,  he  can  recover  such  interest  against  the  defendant 
denying  his  right.3  But  if  the  defendant  appears  to  be  a  naked' 
trespasser,  plaintiff  is  entitled  to  a  writ  of  possession  for  the  entire 
premises.4  When  the  plaintiff  has  established  a  prima  facie  legal 
title  in  himself,  and  the  defendant  does  not  establish  title  in  him- 
self, the  court  should  instruct  the  jury  to  find  for  the  plaintiff.5 

§  1076.  Burden  of  proof  is  upon  the  plaintiflt. 

The  burden  of  proof  is  upon  the  plaintiff  to  establish  his  case  by 
a  preponderance  of  the  testimony.  Where  there  may  be  a  reason- 
able doubt  as  to  the  existence  of  a  fact  in  relation  to  which  the  evi- 
dence is  conflicting,  the  issue  must  be  determined  by  the  jury,  and 
it  is  error  for  the  court  to  instruct  them  that  the  evidence  should 
be  construed  against  the  plaintiff.  This  would  be  equivalent  to- 
directing  the  jury  that  the  evidence  should  be  construed  against  the 
plaintiff  in  case  of  a  reasonable  doubt.8  When  the  defendant  pleads 
not  guilty  it  is  necessary  for  the  plaintiff  to  show  that  his  title  ex- 
tends to  the  land  claimed  in  his  pleadings;  and  having  done  this  he 
is  entitled  to  a  judgment,  unless  a  title  in  the  defendant  in  some 
way  be  shown.7  The  execution  and  loss  of  a  deed  in  plaintiff's  chain 
of  title  may  be  established  by  circumstantial  evidence.8  Where  title 
is  deraigned  from  the  state  through  one  to  whom  the  patent  was 
issued  as  the  assignee  of  another,  the  patent  is  conclusive  evidence 
of  title  as  against  one  who  asserts  no  legal  or  equitable  claim  to  the 
certificate  upon  which  the  patent  is  based.9 

i  Byers  v.  Wallace,  28  S.  W.  Rep.  1056. 

'Kauffman  v.  Shell  worth,  64  T.  179. 

?  Williams  v.  Davis.  56  T.  250;  Roosevelt  v.  Davis,  49  T.  463. 

4Murrell  v.  Wiight,  78  T.  519  (15  S.  W.  Rep.  156),  citing  Hutchins  v.  Bacon,  46 
T.  414;  Sowers  v.  Peterson,  59  T.  221;  Pilcher  v.  Kirk,  60  T.  162;  Ryan  v.  Porter, 
61  T.  106;  Williams  v.  Davis,  56  T.  250;  Schmidt  v.  Talbert,  74  T.  451  (12  S.  W. 
Rep.  284). 

5  Montgomery  v.  Carlton,  56  T.  361. 

«Briggs  v.  Pierson,  26  S.  W.  Rep.  467. 

'McNamara  v.  Meunsch,  66  T.  68  (17  S.  W.  Rep.  397).  In  Stone  v.  Sledge,  26: 
S.  W.  Rep.  1068,  it  was  held  that  a  deed  signed  by  the  husband  and  wife,  the 
name  of  the  wife  not  appearing  in  the  deed  as  a  grantor,  did  not  operate  to  con- 
vey land  belonging  to  her.  In  Mardes  v.  Myers,  28  S.  W.  Rep.  693,  the  name  of 
the  grantor  was  omitted  in  the  granting  clause,  but  was  inserted  in  the  intro- 
ductory recital  and  in  the  clause  of  warranty.  It  was  held  that  such  clerical 
omission  was  easily  supplied  by  the  rest  of  the  deed. 

8  Johnson  v.  Lyford,  29  S.  W.  Rep.  57. 

»Tom  v.  Sayers,  64  T.  339. 
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When  the  plea  of  not  guilty  and  a  special  plea  other  than  that  of 
limitation  is  filed,  the  plaintiff  cannot  rebut  evidence  under  the- 
special  plea  unless  he  has  made  allegations  in  pleading  under  which, 
it  would  in  other  cases  be  admissible.  In  avoidance  of  evidence 
admissible  under  the  general  issue,  he  can  submit  testimony  with- 
out such  allegations.1  If  the  defendant  pleads  not  guilty,  and  at 
the  same  time  files  a  disclaimer  as  to  the  entire  land  sued  for,  it 
seems  that  the  plea  should  be  disregarded.2  If  the  defendant  spe- 
cially denies  that  he  is  in  possession  of  the  land  described  in  plaint- 
iff's petition,  the  plaintiff  must  prove  that  the  defendant  was  in 
possession.3 

§  1077.  Burden  of  proof  when  affidavit  of  forgery  is  filed. 

When  either  party  has  filed  an  affidavit  that  the  deed  under  whicfo 
his  adversary  claims  is  a  forgery,  it  casts  upon  the  party  offering: 
the  deed  the  burden  of  proving  its  execution  in  accordance  with  the 
rules  of  the  common  law.4  To  state  the  same  proposition  in  a  dif- 
ferent form  —  when  the  defendant  files  his  affidavit,  the  deed  offerer? 
by  the  plaintiff  is  no  longer  admissible  as  evidence  under  the  stat- 
ute, and  before  it  can  be  read  in  evidence  the  execution  of  it  must 
be  proved  as  at  common  law.  The  acknowledgment  and  record  of 
the  deed,  the  filing  and  notice  to  the  defendant,  as  well  as  the  affi- 
davit of  forgery,  cease  to  have  any  bearing  on  the  trial.  The  trial 
must  then  proceed  as  if  the  deed  had  not  been  acknowledged  or 
recorded  and  no  affidavit  had  been  filed.  Thus,  it  may  be  said 
the  filing  of  the  affidavit  of  forgery  casts  upon  the  person  producing 
the  deed  the  burden  of  proving  its  execution. 

Under  the  common-law  rules  of  evidence,  it  devolves  upon  the 
plaintiff  to  prove  that  the  deed  was  executed  by  the  person  from 
whom  he  claims  to  derive  title ;  in  other  words,  the  burden  of  es- 
tablishing this  fact  is  upon  the  plaintiff.  The  burden  does  not  shift 
from  one  party  to  the  other,  but  remains  on  the  party  offering  a 
fact  in  support  of  his  case,  and  does  not  change  in  any  aspect  of 
the  case,  though  the  weight  of  evidence  may  shift  from  side  to  sider 
according  to  the  nature  and  strength  of  the  proof  offered  in  sup- 
port or  denial  of  the  main  facts  to  be  established.5 

Similarity  of  name  is  held  to  be  sufficient  to  establish  identity^ 
of  the  person  where  there  is  no  evidence  to  the  contrary,  and  no 
suspicion  cast  upon  the  transaction  by  the  evidence ;  but  in  GSLS& 

iMcSween.v.  Yett,  60  T.  188. 

2  Herring  v.  Swain,  84  T.  523  (19  S.  W.  Rep.  774). 

SMedlin  v.  Wilkins,  1  Civ.  App.  465  (20  S.  W.  Rep.  1026). 

*  Cox  v.  Cock,  59  T.  524;  Robertson  v.  Du  Bose,  76  T.  1  (10  S.  W.  Rep.  300).  See 
§  507,  ante. 

s  Clark  v.  Hills,  67  T.  141  (2  S.  W.  Rep.  356);  St.  L.,  T.  &  A.  Ry,  Co.  v.  Burns,  71 
T.  479  (9  S.  W.  Rep.  467).  See  §§  505,  506,  516,  ante. 
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the  identity  is  controverted,  then  similarity  of  name  alone  is  not 
sufficient  to  establish  such  identity.1  It  depends  upon  the  issue 
made  by  the  evidence  as  to  whether  or  not  the  similarity  of  name 
is  sufficient.2  If  the  issue  is  that  the  deed  was  not  executed  by  the 
person  in  question,  then  the  identity  of  the  person  is  put  in  direct 
issue,  and  if  evidence  be  introduced  tending  to  prove  that  the 
person  who  executed  the  deed  was  not  the  person  in  question,  the 
similarity  of  name  alone  is  insufficient.  If  the  issue  be  that  a  given 
person  did  not  sign  the  deed,  then  similarity  of  name  is  sufficient 
to  connect  the  links  in  the  chain  of  title.3 

:§  1078.  Common  source  of  title. 

Plaintiff  is  not  required  to  deraign  title  beyond  a  common  source.4 
The  rule  of  common  source  of  title  is  that  when  plaintiff  has  proved 
that  he  and  the  defendant  claim  title  to  land  from  a  common  source, 
and  that  of  the  two  titles  emanating  from  that  source  his  is  the  su- 
perior, he  shows  & prima  faoie  right  to  recover.5  It  is  a  rule  of  evi- 
dence and  not  of  estoppel.6  Thus,  when  both  parties  claim  under  a 
judgment  in  partition '  in  the  estate  and  under  the  will  of  a  decedent, 
•or  as  his  heir,  it  is  not  necessary  for  plaintiff  to  deraign  title  from 
the  sovereignty  of  the  soil.8  When  both  parties  so  claim,  a  convey- 
ance back  of  the  common  source  is  immaterial,  and  an  erroneous 
ruling  upon  it  is  not  a  ground  of  reversal  of  the  judgment.9 

The  burden  of  connecting  with  the  common  source  of  title  by 
proper  evidence  rests  upon  the  plaintiff.  An  agreement  or  admis- 
sion by  the  defendant  pleading  "  not  guilty  "  that  a  named  person 
is  the  common  source  of  title  does  not  relieve  the  plaintiff  of  the 
burden  of  connecting  himself  with  that  title  by  proper  evidence.10 

When  the  commencement  of  the  title  constituting  the  common 

•1  Robertson  v.  Du  Bose,  76  T.  1  (13  S.  W.  Rep.  300). 

2  McNeil  v.  O'Connor,  79  T.  229  (14  S.  W.  Rep.  1058);  Fleming  v.  Giboney,  81  T. 
427  (17  S.  W.  Rep.  13). 

8  Steiner  v.  Jester,  25  S.  W.  Rep.  411.  See  the  opinion  of  Justice  Brown  in  this 
case. 

<  R.  S.  5266. 

»  Curdy  v.  Stafford,  30  S.  W.  Rep.  551;  Howard  v.  Masterton,  77  T.  41  (13  S.  W. 
Eep.  635);  Rice  v.  St.  Louis,  A.  &  T.  R.  Co.,  26  S.  W.  Rep.  1099  (6  Civ.  App.  355); 
-Curtis  v.  Wilson,  2  Civ.  App.  646  (21  S.  W.  Rep.  787). 

e  Rice  v.  St.  L.,  A.  &  T.  Ry.  Co.,  87  T.  90,  and  6  Civ.  App.  355  (26  S.  W.  Rep. 
1099). 

">  Hilburn  v.  Harris,  2  Civ.  App.  395  (21  S.  W.  Rep.  572). 

8  Thomson  v.  Shackelford,  6  Civ.  App.  121  (24  S.  W.  Rep.  980);  Stinnett  v. 
House,  1  U.  C.  484. 

9  Swearingen  v.  Reed,  2  Civ.  App.  364  (21  S.  W.  Rep.  383);  Pfouts  v.  Thompson, 
27  S.  W.  Rep.  904;  Byne  v.  Wise,  31  S.  W.  Rep.  1069.     Common  source  of  title 
may  be  shown  by  certified  copies  of  deeds  without  accounting  for  the  originals. 
Ogden  v.  Bosse,  86  T.  336  (24  S.  W.  Rep.  798). 

to  Wallace  v.  Berry,  83  T.  328  (18  S.  W.  Rep.  595). 
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source  is  shown  by  competent  evidence,  the  defendant  cannot  de- 
feat the  rule  by  a  declaration  that  he  does  not  claim  under  it.1  But 
it  does  not  operate  as  an  estoppel  and  preclude  the  defendant  from 
asserting  any  other  title  under  which  he  holds.2 

In  every  case  where  there  is  a  question  as  to  the  position  of  a 
•common  line,  there  is  necessarily  a  contest  concerning  the  land  be- 
tween the  positions  of  the  lines  claimed.  Where  defendant  seeks  to 
hold  it  as  within  the  boundaries  of  his  deed,  it  is  such  a  claim  as 
enables  plaintiff  to  deraign  his  title  from  the  source  from  which  de- 
fendant's title  has  come.  The  fact  that  the  court,  in  ascertaining 
the  defendant's  boundary  line  from  his  deeds  and  evidence  in  con- 
nection, determined  that  his  deeds  did  not  embrace  any  of  the  land 
-contended  for,  would  not  occasion  a  failure  in  plaintiff's  proof  of 
title.  It  is  the  endeavor  or  claim  on  the  part  of  defendant  to  hold 
the  land  by  means  of  his  deeds  which  justifies  the  admission  of  the 
•evidence.3 

Common  source  may  be  shown  by  a  claim  of  title  under  a  deed, 
:al though  it  may  be  inoperative  from  any  cause.4  When  the  plaintiff 
has  proved  that  both  he  and  the  defendant  claim  from  the  same 
grantor,  and  that  he  has  the  superior  title  from  that  source,  he  ha$ 
made  a  prima  facie  case.  No  other  facts  appearing,  it  is  to  be 
presumed  that  the  defendant  claims  no  other  title.5 

§  1079.  Proof  of  common  source  of  title,  how  made. 
Proof  of  a  common  source  may  be  made  by  the  plaintiff  by  certi- 
jied  copies  of  the  deeds  showing  a  chain  of  title  to  the  defendant 

1  Burns  v.  Goff,  79  T.  286  (14  S.  W.  Rep.  1009);  Rice  v.  Railway  Co.,  26  S.  W. 
Rep.  1099  (6  Civ.  App.  355);  Dycus  v.  Hart,  2  Civ.  App.  354  (21  S.  W.  Rep.  299). 

2  Rice  v.  St.  L.,  A.  &  T.  Ry.  Co.,  87  T.  90,  and  6  Civ.  App.  355  (26  S.  W.  Rep. 
1099);  Starr  v.  Kennedy,  5  Civ.  App.  502  (27  S.  W.  Rep.  26).    Where  the  plaintiffs 
•claimed  the  land  in  controversy  as  the  heirs  of  C.,  and  the  defendants  claimed 
under  S.,  the  sole  legatee  of  C.,  it  was  held  that  C.  was  the  common  source  of 
title,  and  plaintiffs  were  not  required  to  deraign  title  from  the  sovereignty  of 
the  soil.    Curtis  v.  Wilson,  2  Civ.  App.  646  (21  S.  W.  Rep.  787);  Thomson  v.  Shack- 
elford,  6  Civ.  App.  121  (24  S.  W.  Rep.  980). 

A  widow  suing  the  administrator  and  legatees  of  her  deceased  husband,  as 
against  the  legatees  shows  a  common  source  of  title  to  property  mentioned  in 
the  will,  by  its  introduction.  Mitchell  v.  Mitchell,  80  T.  101  (15  S.  W.  Rep.  705). 

» Huth  v.  Heermann,  5  Civ.  App.  655  (24  S.  W.  Rep.  664). 

*  Burns  v.  Goff,  79  T.  236  (14  S.  W.  Rep.  1009). 

5  Howard  v.  Masterton,  77  T.  41  (13  S.  W.  Rep.  635);  Simmons  Hardware  Co.  v. 
Davis,  87  T.  146  (27  S.  W.  Rep.  62).  The  defendant,  who  was  in  possession  of  the 
land,  claimed  under  two  chains  of  title.  Plaintiff,  claiming  under  one  of  these 
titles,  showed  a  superior  right  from  a  common  source  in  that  chain.  Defend- 
ant disclaimed  holding  under  that  title.  It  was  held  that  plaintiff  was  not  en- 
titled to  judgment  for  the  land.  Starr  v.  Kennedy,  5  Civ.  App.  502  (27  S.  W. 
Rep.  26).  When  a  judgment  in  partition  is  the  common  source  of  title,  the  de- 
fendant is  precluded  from  attacking  its  validity.  Hilburn  v.  Harris,  2  Civ. 
App.  395  (21  S.  W.  Rep.  572). 
36 
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emanating  from  and  under  such  common  source;  but  before  such 
certified  copies  are  read  in  evidence  they  must  be  filed  with  the 
papers  of  the  suit  three  days  before  the  trial,  and  the  adverse  party 
served  with  notice  of  such  filing  as  in  other  cases.1  Such  certified 
copies  are  not  evidence  of  title  in  the  defendant  unless  offered  in 
evidence  by  him,  and  the  plaintiff  is  not  precluded  from  making 
any  legal  objection  to  such  certified  copies  or  the  originals  thereof 
when  introduced  by  the  defendant.2 

At  common  law  original  deeds  might  be  introduced  in  evidence 
to  prove  a  claim  under  the  common  source,  and,  when  introduced 
for  that  purpose  only,  they  would  not  be  evidence  of  title  in  the 
defendant,  unless  introduced  by  him.  The  provision  of  the  statute 
above  cited  declares  what  was  the  common  law,  and  applies  to  it 
another  method  of  proof.  Before  the  enactment  of  the  law  certi- 
fied copies  could  not  be  used,  except  on  accounting  for  absence 
of  originals.  The  act  changed  the  law  in  this  regard  only. 

In  making  proof  of  a  common  source  of  title,  the  plaintiff  has 
the  right  to  introduce  his  evidence  for  that  purpose  only,  and,  when 
so  introduced,  it  will  not  be  considered  for  the  purpose  of  showing 
title  in  defendant  unless  introduced  by  him. 

Where  it  was  agreed  that  both  parties  claimed  under  a  common 
source,  and  defendants  failed  to  connect  with  that  source,  the  agree- 
ment did  not  admit  that  both  parties  had  a  regular  chain  of  title 
leading  up  to  the  common  source.  The  agreement  did  just  what 
the  introduction  of  the  deeds  accomplished ;  that  is,  it  relieved  the 
plaintiff  from  proving  title  beyond  the  common  source.3  It  is  true 
that,  when,  both  parties  claim  title  under  a  common  source,  the 
plaintiff  must  prove  that  he  has  the  better  title,  in  order  to  recover; 
that  is,  the  title  produced  by  the  plaintiff  must  be  better  than  that 
produced  by  the  defendant.  But  this  rule  does  not  require  the 
plaintiff  to  prove  defendant's  title  in  order  to  show  his  own  to  be 
superior.  Proof  that  defendant  claims  under  the  same  vendor  with 
plaintiff  prima  facie  establishes  plaintiff's  title  back  to  the  com- 
mon source,  and  this  may  be  done  by  showing  a  claim  through  a 
void  deed.4 

In  a  proper  state  of  the  pleadings,  the  plaintiff,  in  a  suit  for 
land,  may  introduce  evidence  for  the  sole  purpose  of  proving  that 
defendant  claims  from  a  common  source  with  himself,  and  sucli 
evidence  will  not  prove  title  in  defendant  unless  offered  by  him. 
The  proof  of  common  source  does  not  mean  that  defendant  has 
title  under  the  claim  proved,  but  that  he  claims  to  have  title  under 

i  See  §§  505,  506,  ante. 

2R.  S.  5266. 

3Tapp  v.  Corey,  64  T.  594. 

<Stegall  v.  Huff,  54  T.  193;  Burns  v.  Goff,  79  T.  236  (14  S.  W.  Rep.  1009). 
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it.  This  is  a  part  of  the  plaintiff's  proof  of  his  own  title,  for  it  is 
said  that  this  is  prima  facie  evidence  that  the  common  vendor  had 
a  good  title.1 

§  108O.  Plaintiff  must  show  superior  right  under  common  source. 

If  the  plaintiff,  in  order  to  maintain  his  action,  prove  that  both 
he  and  the  defendant  claim  from  a  common  grantor,  and  if  in  doing 
this  he  should  exhibit  the  defendant's  title,  and  it  should  appear  on 
its  face  to  be  superior  to  his  own,  he  cannot  succeed  unless  he  go 
further,  and  show  that,  notwithstanding  its  apparent  soundness,  it 
is  for  some  reason  invalid.  This  is  what  is  meant  when  it  is  said 
that  a  plaintiff  shows  a  prima  facie  right  by  proof  that  the  defend- 
ant and  himself  claim  the  land  under  a  common  source  of  title,  and 
that  his  is  the  better  right  or  superior  title  under  the  common 
source.  It  is  not  meant  that  the  plaintiff  shall  prove  not  only  that 
both  claim  from  the  common  source,  but  that  he  should  also  show 
specifically  the  nature  of  the  defendant's  claim,  and  then  attack  its 
validity.  Such  a  rule  would  lead  to  the  unreasonable  result  that  it 
would  devolve  the  duty  upon  the  plaintiff  of  proving  facts  not  pre- 
sumed to  be  within  his  knowledge,  but  which  are  presumed  to  be 
known  to  his  adversary.  That  is  to  say,  he  would  have  to  make 
out  the  defendant's  case.  The  theory  of  the  doctrine  of  the  com- 
mon source  is,  that  proof  of  a  claim  of  title  by  one  under  another 
is  prima  facie  evidence,  as  against  the  claimant,  that  the  title  was 
at  one  time  in  that  other;  so  when  the  plaintiff  shows  that  he  has 
a  valid  chain  of  title  from  a  certain  grantor,  and  that  the  defend- 
ant claims  under  the  same  grantor,  without  proving  what  the  de- 
fendant's title  is,  he  shows  prima  facie  that  he  is  the  owner  of  the 
land,  and  it  then  devolves  upon  the  defendant  to  show  the  superi- 
ority of  his  own  title.2  Where  plaintiff  claimed  the  land  under  an 
execution  sale  and  a  sheriff's  deed,  and,  after  showing  that  he  had 
acquired  the  title  of  the  defendant  in  execution,  proved  that  the 
defendant  claimed  also  under  an  execution  sale,  without  showing 
which  was  the  older  title,  it  was  held  that  since  he  had  shown  that 
the  defendant  had  a  title  of  the  same  nature  as  his  own  which  ap- 
peared to  be  superior  in  point  of  time,  he  ought  to  have  gone  further, 
and  proved  that  it  was  in  fact  inferior.3  In  Simmons  Hardware 
Co.  v.  Davis,2  there  was  an  agreement  as  to  the  common  source, 
and  the  plaintiff  could  not  reasonably  be  required  to  show  what 
the  defendant's  title  was.  The  defendant  may  have  had  no  title 

1  Bosse  v.  Cadwallader,  24  S.  W.  Rep.  798. 

2  Simmons  Hardware  Co.  v.  Davis,  87  T.  146  (27  S.  W.  Rep.  62);  Keys  v.  Mason, 
44  T.  140. 

a  Sebastian  v.  Martin  Brown  Co.,  75  T.  291  (12  S.  W.  Rep. 
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whatever,  and  the  plaintiff  may  have  found  it  impossible  to  prove 
the  negative.1 

§  1081.  Defendant  not  precluded  by  rule  of  common  source  from 
claiming  under  title  superior  thereto. 

Where  both  parties  claim  title  to  the  land  in  controversy  under 
a  common  source,  it  is  well  settled,  both  by  the  statute  and  decis- 
ions, that  the  plaintiff  need  only  exhibit  the  superior  title  therefrom 
to  entitle  him  to  judgment;  and  such  title  cannot  be  defeated  by 
showing  a  superior  outstanding  title  in  a  third  party  with  which 
defendant  in  no  manner  connects  himself.2 

This  is  a  rule  both  useful  and  convenient  when  applied  in  a  proper 
case,  and  is  not  to  be  lightly  disregarded.  It  does  not,  however, 
possess  the  dignity  of  an  estoppel  and  preclude  the  parties  from  as- 
serting any  other  title;  on  the  contrary,  either  of  the  parties  has 
the  right  to  assert  as  many  different  and  even  conflicting  titles  as 
he  may  be  able  to  produce.  Where  one  in  possession  has  several 
titles,  another  seeking  to  oust  him  does  not  make  a  prima  facie 
case  until  he  shows  a  title  superior  to  each  one  of  these.  To  hold 
otherwise  would  enable  a  plaintiff,  when  the  defendant  has  sought 
to  buy  his  peace  by  securing  conflicting  claims,  to  select  the  weak- 
est one  of  them,  and,  by  showing  a  superior  title  from  a  common 
source  in  this  chain,  throw  upon  the  defendant  the  burden  of  trac- 
ing his  other  title,  and  the  one  upon  which  he  mainly  relies,  back 
to  the  sovereign.  The  true  rule  is  that  in  case  where  the  evidence 
shows  two  paper  titles  in  the  defendant,  and  there  is  nothing  in  the 
record  to  show  that  he  does  not  equally  rely  upon  both,  the  plaint- 
iff is  not  entitled  to  evict  him  simply  by  showing  a  superior  title 
from  a  common  source  in  one  of  them.3 

§  1082.  Defendant  may  show  a  superior  outstanding  title. 

Notwithstanding  the  proof  of  the  insufficiency  of  his  title  under 
the  common  source,  the  defendant  may  still  defeat  the  action  by 
showing  that  there  is  a  title  superior  to  that  of  the  person  or  per- 
sons under  whom  both  claim,  and  that  he  is  the  holder  of  that  title ; 4 
and  even  without  showing  that  he  holds  such  superior  title,  it  may 
be  that  his  defense  ought  to  prevail,  providing  that  he  prove,  affirma- 

iSee  Stephens  v.  Hix,  38  T.  656;  Montgomery  v.  Carlton,  56  T.  361;  Tapp 
v.  Corey,  64  T.  594;  McNamara  v.  Muensch,  66  T.  68  (17  S.  W.  Rep.  397). 

2Dycus  v.  Hart,  2  Civ.  App.  354  (21  S.  W.  Rep.  299);  Swearingen  v.  Reed,  2  Civ. 
App.  366  (21  S.  W.  Rep.  383);  Pfouts  v.  Thompson,  27  S.  W.  Rep.  904. 

s  Starr  v.  Kennedy,  5  Civ.  App.  502  (27  S.  W.  Rep.  26);  Howard  v.  Masterton, 
77  T.  41  (13  S.  W.  Rep.  635). 

<Koenigheim  v.  Miles,  67  T.  113  (2  S.  W.  Rep.  81);  Kaufman  v.  Shellworth,  <H 
T.  179;  Tapp  v.  Corey,  64  T.  594;  Finn  v.  Williamson,  75  T.  336;  Myers  v.  Hale,  23 
S.  W.  Rep.  990.  Such  title  may  have  been  acquired  by  possession.  Branch  \ . 
Baker,  70  T.  190  (7  S.  W.  Rep.  808). 
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tively,  not  merely  that  some  one  had  the  title  anterior  to  that  of 
the  common  source,  but  also  that  such  person's  title  never  vested 
in  the  common  source.  When  one  accepts  a  conveyance  from  an- 
other, it  is  at  least  prima  facie  evidence,  as  against  the  grantee,  of 
title  in  the  grantor.  It  follows  that  if  a  plaintiff  in  an  action  of 
trespass  to  try  title  prove  that  he  has  acquired  the  title  of  such 
grantor  —  for  example,  that  he  has  the  only  or  older  conveyance 
of  such  title  —  he  shows  a  right  to  recover,  provided  there  be  no 
sufficient  evidence  to  rebut  the  presumption  arising  from  an  accept- 
ance by  the  defendant  of  the  deed  of  his  grantor.  Mere  proof  that 
some  one  held  a  title  anterior  to  the  time  at  which  the  grantor 
undertook  to  convey  does  not  show  that  at  such  time  he  had  no 
title.1 

The  defendant  who  claims  the  land  in  controversy  under  a  com- 
mon source  with  the  plaintiff  cannot  defeat  the  title  under  which 
he  claims  by  showing  a  superior  outstanding  title  in  a  third  party 
with  which  he  in  no  manner  connects  himself.2 

g  1O83.  Evidence  admissible  in  rebuttal. 

Either  party  may  introduce  evidence  in  rebuttal  of  that  of  his 
adversary.  Where  the  defendant  under  the  plea  of  not  guilty  in- 
troduced evidence  to  show  that  the  property  in  controversy  was 
his  homestead  and  illegally  sold,  evidence  was  admitted  in  rebuttal 
to  show  that  it  had  been  abandoned  as  a  homestead  before  its  sale.3 
While  the  plea  of  not  guilty  operates  as  an  admission  that  the  de- 
fendant is  in  possession  of  the  land  for  the  recovery  of  which  suit 
is  brought,  it  is  not  an  admission  that  the  land  described  in  plaint- 
iff's petition  is  included  in  the  calls  of  any  particular  grant  or  other 
muniment  of  title.  The  burden  of  proof  is  on  the  plaintiff  to  show 
by  other  evidence  that  he  was  in  fact  in  possession  of  the  land  sued 
for.4  And  when  the  boundary  lines  of  the  land  sued  for  are  not 
established  so  as  to  correspond  with  the  description  in  the  petition 
the  verdict  should  be  for  the  defendant.5 

§  1084.  Recovery  where  there  are  two  or  more  plaintiffs  or  defend- 
ants. 

When  there  are  two  or  more  plaintiffs  or  defendants,  any  one  or 
more  of  the  plaintiffs  may  recover,  as  against  one  or  more  of  the 

i  Rice  v.  St.  L.,  A.  &  T.  Ry.  Co.,  26  S.  W.  Rep.  1099  (6  Civ.  App.  355). 

2Dycus  v.  Hart,  2  Civ.  App.  354  (21  S.  W.  Rep.  299);  Swearingen  v.  Reed,  2 
Civ.  App.  366  (21  S.  W.  Rep.  383);  Myers  v.  Hale,  23  S.  W.  Rep.  990;  Pfouts  v. 
Thompson,  27  S.  W.  Rep.  904;  Herndon  v.  Reed,  82  T.  647  (18  S.  W.  Rep.  655); 
Donovan  v.  Ladner,  3  Civ.  App.  203  (22  S.  W.  Rep.  61);  Davidson  v.  Senior,  3 
Civ.  App.  547  (23  S.  W.  Rep.  24). 

SBurcham  v.  Gann.  1  U.  C.  333. 

4Echols  v.  McKie,  60  T.  41;  Cook  v.  Dennis,  61  T.  246. 

5  Jones  v.  Andrews,  62  T.  652. 
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defendants,  the  premises,  or  any  part  thereof,  or  any  interest 
therein,  or  damages,  according  to  the  rights  of  the  parties.1  One 
suing  for  the  entire  tract  may  recover  an  undivided  interest  therein 
to  which  he  shows  the  better  title.2  And  so  the  plaintiff  and  an 
intervener  may  each  recover  his  proportionate  interest  in  the  land 
in  controversy.3 

§  1085.  Judgment  for  plaintiff. 

Where  the  finding  of  the  jury,  or  of  the  court,  where  the  case  is 
tried  by  the  court,  is  in  favor  of  the  plaintiff  for  the  whole  or  any 
part  of  the  premises  in  controversy,  the  judgment  is  that  the 
plaintiff  recover  of  the  defendant  the  title  or  possession,  or  both,  as 
the  case  may  be,  of  such  premises,  describing  them;  and  where  he 
recovers  the  possession,  that  he  have  his  writ  of  possession.4 

In  describing  the  boundaries  of  land  in  the  judgment  it  is  proper 
to  insert  the  undisputed  field-notes  showing  the  lines  found  by  the 
jury,  although  the  notes  are  not  inserted  in  the  verdict.5 

§  1086.  Damages  for  use  and  occupation  and  for  injury. 

Where  it  is  alleged  and  proved  that  one  of  the  parties  is  in  pos- 
session of  the  premises,  the  court  or  jury,  if  the^y  find  for  the  ad- 
\7erse  party,  must  assess  the  damages  for  the  use  and  occupation  of 
the  premises;  and  if  special  injury  to  the  property  be  alleged  and 
proved,  the  damages  for  such  injury  must  also  be  assessed,  and  the 
proper  judgment  be  entered  therefor,  on  which  execution  may  issue. 
Damages  will  not  be  assessed  for  use  and  occupation,  or  for  injuries 
done,  over  two  years  prior  to  the  commencement  of  the  suit.  When 
the  defendant  or  person  in  possession  has  claimed  an  allowance  for 
improvements  in  accordance  with  the  statute,  the  claim  for  use  and 
occupation  and  for  damages  will  be  considered  and  acted  on  in  con- 
nection with  such  claim.6 

§  1O87.  Final  judgment  conclusive. 

Any  final  judgment  rendered  in  any  action  for  the  recovery  of 
real  estate  is  conclusive  as  to  the  title  or  right  of  possession  estab- 
lished in  such  action  upon  the  party  against  whom  it  is  recovered, 
and  upon  all  persons  claiming  from,  through  or  under  such  party, 
by  title  arising  after  the  commencement  of  such  action.7 

iR.  s.  5271. 

2  Scott  v.  Rhea,  5  T.  258;  Williams  v.  Davis,  56  T.  250. 

3  Roosevelt  v.  Davis,  49  T.  463. 
4R.  S.  5272. 

s  Coughran  v.  Alderete,  26  S.  W.  Rep.  109. 

'  R.  S.  5273,  5274;  Marshall  v.  Crawford,  2  U.  C.  477;  Ammons  v.  Dwyer,  78  T. 
639  (15  S.  W.  Rep.  1049). 
'  R.  S.  5275. 
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§  1088.  Suggestion  of  improvements  in  good  faith. 

The  defendant  may  allege  in  his  pleadings  that  he  and  those 
under  whom  he  claims  have  had  adverse  possession  in  good  faith  of 
the  premises  in  controversy  for  at  least  one  year  next  before  the 
commencement  of  the  suit;  and  that  he  and  those  under  whom  he 
claims  have  made  permanent  and  valuable  improvements  on  the 
lands  sued  for  during  the  time  they  have  had  such  possession.  The 
character  of  the  improvements  and  their  respective  value,  and  also 
the  grounds  of  such  claim,  must  be  stated,  and  established  by  the 
evidence.1 

A  defendant  who  enters  upon  the  land  of  another  with  full  knowl- 
edge of  the  nature  and  character  of  his  title,  which  is  held  to  be  the 
superior  title,  is  not  a  possessor  in  good  faith  and  is  not  entitled  to 
compensation  for  his  improvement.2  A  deed  in  a  chain  of  title 
'Complete  from  the  sovereignty  of  the  soil  contained  a  recital  that 
Tthe  purchase-money  had  been  paid.  As  against  a  party  claiming 
under  a  deed  older  in  date  and  registration  than  the  plaintiff's,  but 
junior  to  a  remote  link  in  plaintiff's  chain  of  title,  not  recorded 
until  after  the  execution  and  registration  of  defendant's  chain  of 
•title,  it  was  held  that  the  payment  of  the  purchase-money  should 
.have  been  proved  by  evidence  other  than  the  recitals  in  the  deed, 
in  order  to  protect  plaintiff  as  an  innocent  purchaser.3 

A  party  who  has  knowledge  of  the  existence  of  an  adverse  title, 
superior,  as  it  may  be,  to  his  own,  or  a  knowledge  of  the  muniments 
of  his  own  title  with  which  the  law  charges  him,  and  the  defects  of. 
which  are  in  law  fatal  to  the  validity  of  his  title,  is  nevertheless  not 
rigidly  held  responsible  for  his  innocent  errors  as  to  the  legal  inter- 
pretation of  either  the  validity  and  superiority  of  the  adverse  title 
•or  of  the  inferiority  of  his  own.4  A  tax  deed  void  on  its  face  for 
want  of  a  description  of  the  land  intended  to  be  conveyed  will  not 
support  the  claim.5 

*R  S.  5277:  Powell  v.  Davis,  19  T.  380;  Thompson  v.  Comstock,  59  T.  318:  Hoi- 
stein  v.  Adams,  72  T.  489  (10  S.  W.  Rep.  560);  Riggs  v.  Nafe,  30  S.  W.  Rep.  706. 

2  Farris  v.  Gilbert,  50  T.  351. 

3  Bremer  v.  Case,  60  T.  151.    And  see  the  following  cases  for  the  application  of 
;this  rule:    Sartain  v.  Hamilton,  12  T.  220;  Robson  v.  Osborn,  13  T.  298.     But  see 
House  v.  Stone,  64  T.  677;  Stewart  v.  Kemp,  54  T.  248;  Dorn  v.  Dunham,  24  T. 
380:  Hutchins  v.  Bacon,  46  T.  409;  Hill  v.  Spear,  48  T.  583;  French  v.  Grenet,  57 
T.  273;  Thompson  v.  Comstock,  59  T.  318:  Pilcher  v.  Kirk,  60  T.  162;  Lewis  v. 
Steiner,  84  T.  365  (19  S.  W.  Rep.  516). 

4  House  v.  Stone,  64  T.  678. 

5  Crumley  v.  Busse,  32  S.  W.  Rep.  438.     When  both  parties  to  the  suit  claim 
the  land  in  controversy  from  the  same  grantor,  and  the  junior  claimant  holds 
the  title,  the  senior  claim  being  invalid,  the  junior  and  better  title  has  all  the 
rights  of  the  common  source;  and  the  claimant  under  the  imperfect  title  can- 
not tack  his  possession  to  the  common  grantor  so  as  to  make  out  a  claim  for 
improvements  as  a  good-faith  possessor  for  twelve  months.     Whitaker  v.  All- 
day,  71  T.  623  (9  S.  W.  Rep.  483). 
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§  1089.  Issue  as  to  improvements;  findings. 

Upon  the  finding  that  the  defendant  is  not  the  rightful  ownsr  of 
the  premises  sued  for,  but  that  he  and  those  under  whom  he  claims 
have  made  permanent  and  valuable  improvements  thereon,  being- 
possessors  in  good  faith,  the  following  facts  must  be  ascertained  by 
the  court  or  jury : 

1.  The  value,  at  the  time  of  trial,  of  such  improvements  as  were- 
so  made  before  the  filing  of  the  suit,  not  exceeding  the  amount  to- 
which  the  value  of  the  premises  is  actually  increased  thereby.1 

2.  The  value  of  the  use  and  occupation  of  the  premises  during 
the  time  the  defendant  was  in  possession  thereof  (exclusive  of  the- 
improvements  thereon  made  by  himself  or  those  under  whom  he 
claims),  and  also,  if  authorized  by  the  pleadings,  the  damages  for 
waste  or  other  injury  to  the  premises  committed  by  him,  not  com- 
puting such  annual  value  for  a  longer  time  than  two  years  before 
suit,  nor  damages  for  waste  or  injury  done  before  said  two  years.. 

3.  The  value  of  the  premises  recovered,  without  the  improve- 
ments made  as  aforesaid.2 

The  improvements  for  which  compensation  is  given  are  such  as- 
constitute  a  part  of  the  realty,  and  the  statute  has  no  application 
when  the  improvements  are  made  under  such  circumstances  as  con- 
stitute them  personal  property.3  If  the  value  of  the  improvements 
as  they  exist  at  the  time  of  the  trial,  and  the  value  of  the  land 
without  regard  to  the  improvements,  are  not  shown,  the  defendant 
cannot  recover.4 

One  who  has  improved  the  land  of  another  while  in  possession  in 
good  faith  cannot,  after  setting  up  his  claim  for  improvements,  be 
made  to  account  in  this  action  for  so  much  of  the  value  of  the  use- 
and  occupation  as  has  accrued  from  the  improvements  so  made  by 
him.5 

The  rule  is  that  one  who  has  made  permanent  improvements  ia 
good  faith,  and  under  an  honest  belief  that  he  had  a  valid  title  to 
the  land  in  controversy,  is  entitled  to  compensation  therefor.8  But 
his  entry  upon  the  premises  must  have  been  made  under  a  color  of 
title  believed  to  be  the  superior  title,  and  in  ignorance  of  any  ad- 
verse claim  thereto.7  It  is  not  necessary  that  the  defendant  should 
show  a  complete  chain  of  transfer  from  the  sovereignty  of  the  soil 
under  full  and  complete  deeds.8 

i  Miller  v.  Moss,  9  S.  W.  Rep.  257. 
2R.  S.  5278. 

3  Harkey  v.  Cain,  69  T.  146  (6  S.  W.  Rep.  637). 

4  Miller  v.  Moss,  9  S.  W.  Rep.  257:  Thomas  v.  Quarles,  64  T.  491. 
6  Bitner  v.  Land  Co.,  67  T.  341  (3  S.  W.  Rep.  301). 

epilcher  v.  Kirk,  60  T.  162;  Long  v.  Cude,  75  T.  225  (12  S.  W.  Rep.  827);  Heiden^ 
heimer  v.  Loring,  6  Civ.  App.  560  (26  S.  W.  Rep.  99). 
?Elam  v.  Parkhill,  60  T.  581. 
« Thompson  v.  Jones,  12  S.  W.  Rep.  77. 
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Good  faith  is  a  question  of  fact,  dependent  upon  the  circumstances 
in  each  particular  case.1  And  a  party  is  not  rigidly  held  for  his 
innocent  errors,  as  to  the  legal  interpretation  of  either  the  validity 
and  superiority  of  the  adverse  title,  or  of  the  inferiority  of  his  own.2 

§  1090.  Rents  and  profits  set  off  against  improvements 
If  the  sum  estimated  for  the  improvements  exceed  the  damages 
estimated  against  the  defendant  and  the  value  of  the  use  and  occu- 
pation, there  will  then  be  estimated  against  him,  if  authorized  by 
the  testimony,  the  value  of  the  use  and  occupation  and  the  damages 
for  injury  done  by  him,  or  those  under  whom  he  claims,  for  any 
time  before  two  years  prior  to  the  commencement  of  the  suit,  so 
far  as  may  be  necessary  to  balance  the  claim  for  improvements,  but 
no  further ;  and  he  will  not  be  liable  for  the  excess,  if  any,  beyond 
the  value  of  the  improvements.  If  it  appear  from  the  finding  of 
the  court  or  jury  that  the  estimated  value  of  the  use  and  occupation 
and  damages  exceeds  the  estimated  value  of  the  improvements,  judg- 
ment must  be  entered  for  the  plaintiff  for  the  excess  and  costs,  in 
addition  to  a  judgment  for  the  premises;  but  should  the  estimated 
value  of  the  improvements  exceed  the  estimated  value  of  the  use 
and  occupation  and  damages,  judgment  must  be  entered  for  the  de- 
fendant for  the  excess.3 

A  claim -by  defendant  for  improvements  raises  the  issue  of  use 
and  occupation,  although  rent  is  not  demanded  by  the  petition.  It. 
is  enough  that  the  suit  is  for  title  and  damages.4 

§1091.  Judgment;  writ  of  possession;  pay  for  improvements. 

Where  the  lands  or  tenements  are  adjudged  to  the  plaintiff,  and 
the  estimated  value  of  the  improvements  in  excess  of  the  value  of 
the  use  and  occupation  and  damages  is  adjudged  to  the  defendant,. 
no  writ  of  possession  will  issue  for  the  term  of  one  year  after  the 
date  of  the  judgment,  unless  the  plaintiff  pay  to  the  clerk  of  the 
court  for  the  defendant  the  amount  of  such  judgment  in  favor  of 
the  defendant,  with  the  interest  thereon.  If  the  plaintiff  neglect  to- 
pay  for  the  term  of  one  year,  and  the  defendant  shall,  within  six 
months  after  the  expiration  of  the  year,  pay  to  the  clerk  of  the 
court  for  the  plaintiff  the  value  of  the  lands  or  tenements  without 
regard  to  the  improvements,  as  estimated  by  the  court  or  jury,  then 

1  Wortham  v.  Boyd,  66  T.  401  (1  S.  W.  Rep.  109);  Hutchins  v.  Bacon,  46  T.  408;: 
Hill  v.  Spear,  48  T.  583;  Sartain  v.  Hamilton,  12  T.  219. 

2  House  v.  Stone,  64  T.  677. 
3R.S.  5279,  5280. 

*Ammons  v.  Dwyer,  78  T.  639  (15  S.  "W.  Eep.  1049).  Where  it  appeared  that 
defendant  had  occupied  the  land  for  a  period  less  than  two  years  before  the 
filing  of  the  suit,  he  was  charged  with  rents  from  the  time  he  took  possession. 
Armstrong  v.  Oppenheimer,  84  T.  365  (19  S.  W.  Rep.  520).  See  Cassin  v.  La  Salle- 
County,  1  Civ.  App.  127  (21  S.  W.  Rep.  122). 
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the  plaintiff  shall  be  forever  barred  of  his  writ  of  possession,  and 
from  ever  having  or  maintaining  any  action  whatever  against  the 
defendant,  his  heirs  or  assigns,  for  the  lands  or  tenements  recovered 
by  such  suit.  If  the  defendant  or  his  legal  representatives  do  not, 
within  the  six  months,  pay  the  estimated  value  of  the  lands  or  tene- 
ments, as  directed,  then  the  plaintiff  may  sue  out  his  writ  of  posses- 
sion as  in  ordinary  cases. 

The  judgment  or  decree  of  the  court  must  recite  the  estimated 
value  of  the  premises  without  the  improvements,  and  must  also  in- 
clude the  above  conditions,  stipulations  and  directions,  so  far  as  they 
may  be  applicable  to  the  case.  Whenever  payment  is  made  to  the 
clerk  of  the  court  by  the  plaintiff  or  defendant,  as  provided,  it  is 
made  the  duty  of  the  clerk  to  enter  a  memorandum  of  such  pay- 
ment, with  the  date  thereof,  on  the  page  of  the  record  on  which  the 
judgment  was  entered;  and  he  must,  on  demand,  pay  over  the 
money  to  the  party  entitled,  taking  his  receipt  therefor,  dated  and 
signed  on  the  page  of  the  record  aforesaid.1 

1R.  S.  5281-5285. 
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§  1O92.  Appellate  jurisdiction. 

County  courts  have  appellate  jurisdiction  in  civil  cases  of  which 
justices'  courts  have  original  jurisdiction,  when  the  judgment  of  the 
•court  appealed  from  shall  exceed  $20,  exclusive  of  costs,  under  such 
regulations  as  may  be  prescribed  by  law.1  The  statute  provides 
that  the  jurisdiction  shall  extend  to  cases  in  which  the  judgment, 
or  the  amount  in  controversy,  shall  exceed  $20,  exclusive  of  costs,2 
and  that  any  party  to  any  final  judgment  in  such  cases  may  ap- 
peal, and  in  such  other  cases  as  may  be  expressly  provided  by  law.3 

In  counties  in  which  the  jurisdiction  of  the  county  courts,  civil 
and  criminal,  or  either,  has  been  transferred  to  the  district  court, 
the  appeal  may  be  prosecuted  to  the  district  court.4  The  legislature 
has  power,  by  local  or  general  law,  to  increase,  diminish  or  change 
the  civil  and  criminal  jurisdiction  of  county  courts,  and  in  case  any 
such  change  is  made,  the  legislature  must  conform  the  jurisdiction 
of  the  other  courts  to  such  change.5 

In  actions  of  forcible  entry  and  detainer,  either  party,  his  agent 
or  attorney,  may  appeal  from  any  final  judgment  rendered  by  the 

1  Const.,  art.  V,  §  16. 

2  R.  S.  1158.   See  §  120,  ante;  Smith  v.  Giles,  65  T.  341;  Miman  v.  Eidman,  1  App. 
€.  C.,  g  629. 

3  R.  S.  1668. 

4R.  S.  1669;  Davidson  v.  Patton.  57  T.  481. 
5  Const,  art.  V,  §  22.     See  §  104,  ante. 
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justice.  A  motion  for  a  new  trial  is  not  necessary  to  authorize  an 
appeal.1 

An  appeal  lies  only  from  a  final  judgment.  A  verdict  for  defend- 
ant, and  that  he  recover  costs,  and  a  judgment  against  plaintiff 
for  the  costs  simply,  without  disposing  of  the  matter  in  controversy,- 
is  not  sufficient.2  The  appellate  court  does  not  obtain  jurisdiction 
of  the  case  when  there  is  no  final  judgment.3 

The  law  recognizes  no  limitation  on  the  right  of  appeal  given  by 
the  constitution,  when  the  amount  of  the  judgment  exceeds  $20.* 
The  county  court  has  jurisdiction  of  an  appeal  by  defendant  against 
whom  judgment  has  been  rendered  on  a  counter-claim  for  an  amount 
above  $20,  though  the  amount  sued  for  by  the  plaintiff  was  less 
than  $20.5  The  amount  sued  for  is  the  amount  in  controversy,  and 
not  the  amount  of  a  judgment  for  costs  in  favor  of  defendant.6 

§  1093.  Appeal  bond. 

The  party  appealing,  his  agent  or  attorney,  must,  within  ten  days- 
from  the  date  of  the  judgment,  file  with  the  justice  a  bond  with 
two  or  more  good  and  sufficient  sureties,  to  be  approved  by  the 
justice,  in  double  the  amount  of  the  judgment,  payable  to  the  ap- 
pellee, conditioned  that  the  appellant  shall  prosecute  his  appeal  to- 
effect,  and  shall  pay  off  and  satisfy  the  judgment  which  may  be 
rendered  against  him  on  the  appeal.7  When  the  bond,  or  an  affi- 
davit in  lieu  thereof,  is  filed,  the  appeal  is  held  to  be  perfected.8 

In  actions  of  forcible  entry  and  detainer,  the  bond  must  be  filed 
within  five  days  after  the  rendition  of  the  judgment.  The  bond  is 
executed  to  the  adverse  party,  with  two  or  more  good  and  sufficient 
sureties,  to  be  approved  by  the  justice,  conditioned  that  the  appel- 

1  R.  S.  2534. 

2  Figures  v.  Dunklin,  68  T.  644  (5  S.  W.  Rep.  503).   The  judgment  must  dispose  of 
a  plea  in  reconvention.     Clopton  v.  Herring,  26  S.  W.  Rep.  1104.    A  judgment  set- 
ting aside  a  constable's  sale  and  awarding  costs,  without  disposing  of  the  prop- 
erty, is  not  sufficient.     White  v.  Smith,  4  App.  C.  C.,  §  225;  Giersa  v.  Yocum, 
1  App.  C.  C.,  §  310.    A  judgment  of  dismissal  is  final.    Hovveth  v.  Clarke,  4  App. 
C.  C.,  §  72;  Fuerrnan  v.  Ruchle,  4  App.  C.  C.,  §  81.    A  judgment  against  plaintiff 
for  costs  should  also  adjudge  that  he  take  nothing  by  his  suit.    Owens  v.  Levy, 
1  App.  C.  C.,  §  407. 

3  White  v.  Smith,  4  App.  C.  C.,  §  225. 

4  Pevito  v.  Rodgers,  52  T.  581. 

5  Roberts  v.  McCamant,  70  T.  743  (8  S.  W.  Rep.  543).    See  §  120,  ante.    The 
question  whether  the  amount  of  an  attorney's  fee,  allowed  in  a  suit  on  a  claim 
against  a  railroad  company,  may  be  added  to  the  amount  of  the  judgment  so  as 
to  confer  jurisdiction  on  appeal,  has  been  considered  but  not  definitely  de- 
termined.    G..  C.  &  S.  F.  Ry.  Co.  v.  Farmer,  3  Civ.  App.  458  (22  S.  W.  Rep.  515); 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Werchan,  3  Civ.  App.  478  (23  S.  W.  Rep.  30).     See  Hub- 
bard  v.  Vaches,  26  S.  W.  Rep.  921. 

6  Ketcherside  v.  Cox,  1  App.  C.  C.,  §  228.    See  Jones  v.  Jones,  1  App.  C.  C.,  §  200. 
?R.  S.  1670;  Act  of  1876. 

fiR.  S.  1670,  1672;  Act  of  1883. 
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lant  will  prosecute  his  appeal  with  effect,  and  pay  all  costs  and 
damages  which  may  be  adjudged  against  him.1  The  statute  pre- 
scribes a  form  of  bond.2 

It  is  held  that  the  bond  must  be  in  double  the  amount  of  the 
judgment  for  the  debt,  not  including  the  costs.3  The  court  of  ap- 
peals has  held  that,  when  the  judgment  is  for  costs  only,  the  bond 
must  be  given  for  double  the  amount  of  the  costs,  and  that  there  is 
no  authority  for  resorting  to  article  1400  of  the  Revised  Statutes, 
which  prescribes  the  cost  bond  on  appeal  from  the  district  or 
county  court.4  The  supreme  court  now  holds  that  there  are  only 
two  methods  of  taking  an  appeal.  One  is  by  making  the  bond  pre- 
scribed by  the  statute,  and  the  other  by  making  an  affidavit  in  lieu 
of  a  bond;  and  where  a  judgment  for  debt  is  recovered  against  a 
party,  a  bond  conditioned  to  prosecute  his  appeal  to  effect  and  pay 
all  costs  which  have  accrued  in  the  court  below  and  which  may  ac- 
crue in  the  appellate  court  is  insufficient.5 

A  bond  is  fatally  defective  which  does  not  bind  the  appellant  to 
prosecute  his  appeal  to  effect.6  That  he  will  prosecute  with  effect 
•or  pay,  etc.,  is  sufficient ;  ~  or  that  he  will  pay  off  or  satisfy  the 
judgment;8  or  that  he  will  prosecute  his  appeal  with  effect  instead 
of  to  effect.9  Defects  in  the  bond  which  will  defeat  the  jurisdiction 

i  R.  S.  2534 

2R  S.  2535.    The  bond  may  be  substantially  as  follows: 
THE  STATE  OF  TEXAS,  \ 
County  of .        } 

Whereas,  upon  a  writ  of  forcible  entry  [or,  forcible  detainer]  in  favor  of  A.  B., 

jind  against  C.  D.,  tried  before ,  a  justice  of  the  peace  of county,  a 

judgment  was  rendered  in  favor  of  the  said  A.  B.  on  the day  of ,  A.  D. 

— ,  and  against  the  said  C.  D.,  from  which  the  said  C.  D.  has  appealed  to  the 
county  court;  now,  therefore,  the  said  C.  D.  and and ,  his  sure- 
ties, covenant  that  he  will  prosecute  his  said  appeal  with  effect  and  pay  all  costs 
and  damages  which  may  be  adjudged  against  him. 

Given  under  our  hands,  this day  of ,  A.  D. . 

3  Colorado  County  v.  Delaney,  54  T.  280. 

4  Owens  v.  Levy,  1  App.  C.  C.,  §  409.    See  Batsel  v.  Elaine,  4  App.  C.  C.,  §  195. 
s  Pace  v.  Webb,  79  T.  314  (15  S.  W.  Rep.  269).    In  Ross  v.  Williams,  78  T.  371 

<14  S.  W.  Rep.  796),  it  was  held  that  the  proper  judgment,  when  defendant  pre- 
vails in  an  action  for  the  trial  of  the  right  of  property,  is  that  plaintiff  take 
nothing  by  his  suit  and  that  defendant  recover  costs,  and  that  on  appeal  by 
plaintiff  a  bond  in  double  the  amount  of  the  costs  is  sufficient.  Such  a  bond 
would  be  sufficient,  even  if  it  shoiild  be  adjudged  that  defendant  recover  the 
property. 

*  Figures  v.  Dunklin,  68  T.  644  (5  S.  W.  Rep.  503). 

"So.  Pac.  Ry.  Co.  v.  Stanley,  76  T.  418  (13  S.  W.  Rep.  480);  Blair  v.  Sanborn,  83 
T.  686(188.  W.  Rep.  159). 

sWorley  v.  Hudson.  2  App.  C.  C.,  §  26;  Mills  v.  Hackett,  1  App.  C.  C.,  §  846;  ' 
Robinson  v.  Brinson,  20  T.  428. 

9  Laird  v.  Freiberg,  2  App.  C.  C.,  £  112.  Notice  that  the  bond  in  forcible  entry 
and  detainer  employs  the  word 
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of  the  court  must  be  substantial  and  vital ; l  and  it  will  be  noticed 
that  where  a  form  is  prescribed  by  statute  it  is  generally,  if  not  al- 
ways, provided  that  a  substantial  compliance  will  be  sufficient.  It 
is  held  that  if  the  bond  is  in  substantial  compliance  with  the  statute,, 
and  one  on  which  judgment  can  be  rendered,  it  is  not  invalid  be- 
cause the  conditions  are  more  onerous  than  the  law  requires.  Such 
conditions  will  be  rejected  as  surplusage.2 

It  need  not  show  that  the  judgment  appealed  from  was  final,  nor 
the  amount  of  the  judgment.  These  facts  may  be  determined  by 
an  inspection  of  the  transcript.  It  is  sufficient  if  it  appears  primar 
facie  to  be  given  to  secure  an  appeal  from  the  judgment  certified  to 
by  the  justice,  and  is  conditioned  as  required  by  the  statute.3  If  the 
judgment  is  described  so  as  to  identify  it  as  the  one  appealed  from, 
though  in  some  respects  misdescribed,  the  bond  will  be  upheld,  if 
the  statute  is  otherwise  followed.4  A  misdescription  as  to  the  date 
of  the  judgment  is  immaterial  where  the  number  of  the  case,  names 
of  the  parties,  the  court  in  which  the  judgment  was  rendered  and 
the  amount  are  correctly  stated.5  The  statute  does  not  require  a 
description  of  the  judgment,  and  a  bond  which  is  properly  condi- 
tioned and  which  identifies  the  case  is  sufficient.8 

An  entry  on  the  justice's  docket,  that  certain  named  persons  ac- 
knowledge themselves  bound  with  the  appellant,  is  not  a  sufficient 
bond,  and  the  want  of  a  bond  cannot  be  supplied  by  filing  a  proper 
bond  in  the  appellate  court.7 

§  1094.  Approval  and  filing  of  appeal  bond. 

If  an  appeal  bond  is  neither  approved  nor  filed,  it  is  void.  Where 
the  bond  is  filed  a  formal  approval  is  unnecessary,  or  Avill  be  pre- 
sumed, or  the  filing  will  be  presumed  from  the  approval.  The 
omission  of  the  file-mark  does  not  affect  its  validity.  The  appellate 
court  may  look  to  the  entire  transcript  of  the  justice  to  determine 
whether  the  bond  was  approved,  and  if  it  appears  that  it  was,  the 
appellate  court  may  permit  the  justice  to  approve  and  file  it  nunv 
pro  tune*  Where  the  approval  of  the  bond  was  of  a  date  anterior 

i  Worley  v.  Hudson,  2  App.  C.  C.,  §  26;  Zapp  v.  Michaelis,  56  T.  395. 

2Landa  v.  Heermann,  85  T.  1  (19  S.  W.  Rep.  885);  Janes  v.  Langham,  29  T.  413. 

3  Christian  v.  Crawford,  60  T.  45;  Landa  v.  Heermann,  85  T.  1  (19  S.  W.  Rep. 
885):  Anderson  v.  Beatty.  3  App.  C.  C.,  §  260;  Brown  v.  Shelton,  23  S.  W.  Rep.  483. 

4  Warren  v.  Marberry,  85  T.  193  (19  S.  W.  Rep.  994);  Wilkes  v.  Adler,  68  T.  689- 
(5  S.  W.  Rep.  497);  Hodde  v.  Susan,  63  T.  307. 

5  Alderman  v.  Jones,  2  Civ.  App.  336  (21  S.  W.  Rep.  298). 

6  Perry  v.  Cullen,  6  Civ.  App.  478  (25  S.  W.  Rep.  1043);  Laird  v.  Freiberg,  2  App. 
C.  C.,  §  111. 

^Garrett  v.  Gay,  1  App.  C.  C.,  §  1026. 

»  Whitman  Agricultural  Co.  v.  Voss,  2  App.  C.  C.,  §g  548-553;  E.  L.  &  R.  R.  Ry. 
Co.  v.  Davis,  1  App.  C.  C.,  §  563;  Jones  v.  Wells,  3  App.  C.  C.,§  95;  Stitt  v.  Bare- 
foot, 2  App.  C.  C.,  §  792;  Jones  v.  Spann,  3  App.  C.  C.,  §  283. 
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to  the  date  of  the  judgment  and  of  the  filing  of  the  bond,  it  was 
held  an  apparent  clerical  error,  which  was  corrected  by  the  date  of 
the  judgment  and  the  date  of  the  bond  and  indorsements  thereon.1 

It  has  been  held  that  the  bond  may  be  filed  within  ten  days  after 
an  order  overruling  a  motion  for  a  new  trial,  though  more  than  ten 
days  after  the  rendition  of  the  judgment.2  In  other  cases  it  is  held 
that  as  the  new  trial  must  be  granted  within  ten  days  after  the 
rendition  of  the  judgment,  the  bond  can  and  must  be  filed  within 
that  time,  and  not  within  ten  days  after  the  motion  for  a  new  trial 
is  overruled.3  But  the  later  cases  hold  that  the  bond  may  be  filed 
within  ten  days  after  a  motion  for  a  new  trial  is  overruled,  or 
within  ten  days  after  the  motion  could  have  been  acted  upon,  if 
not  considered.4 

Where  a  bond  was  sent  by  mail  and  delivered  at  the  justice's  of- 
fice within  the  time  required,  it  was  held  properly  approved  and 
filed  on  its  discovery  by  the  justice  after  the  lapse  of  ten  days  from 
the  rendition  of  the  judgment.5  It  may  be  shown  by  parol  that 
the  file-mark  was  fraudulently  antedated  by  the  justice.6  Where  a 
motion  is  made  to  dismiss  because  the  bond  was  not  approved  and 
filed,  it  may  be  shown  by  affidavit  that  the  bond  was  filed  with  the 
justice  in  proper  time,  and  the  approval  and  filing  may  be  marked 
nunc  pro  tune} 

%  1095.  Sureties  on  appeal  bond. 

The  appellant  undertakes  that  he  will  prosecute  his  appeal  to 
effect  and  pay  off  and  satisfy,  etc.  The  word  and  is  substituted  for 
the  word  or  by  the  amendment,  and  it  is  held  that  the  sureties  are 
liable  for  any  judgment  that  may  be  rendered  against  the  appellant, 
although  the  appeal  may  not  be  wholly  without  effect.3  The  sureties 
are  liable  where  defendant  appeals  from  a  judgment  against  him, 
and  the  appeal  is  dismissed  on  motion  of  plaintiff ; 9  if  there  be  a 
trial  in  such  case,  and  judgment  goes  against  the  defendant,  it  is 

iBass  v.  James,  83  T.  110  (18  S.  W.  Eep.  336);  G.,  H.  &  S.  A.  Ry.  Co.  v.  Hodge, 

2  App.  C.  C.,  §  619. 

2  Laird  v.  Freiberg,  2  App.  C.  C.,  §  110;  Kyle  v.  Becton,  2  App.  C.  C.,  §  49. 
3Conally  v.  Gambull,  1  App.  C.  C.,  §  90;  Bach  v.  Ginacchio,  1  App.  C.  C., 
§§  1310,  1315. 

*  Grant  v.  Fowzes,  3  App.  C.  C.,  §  105;  West  v.  White,  4  App.  C.  C.,  §  130. 
s  Williams  v.  Hilburn,  3  App.  C.  C.,  §  287;  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Turner,. 

3  App.  C.  C.,  §  341. 

6  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Turner,  3  App.  C.  C.,  §  341. 
"Muller  v.  Humphreys,  4  App.  C.  C.,  §  10. 

8  Cotulla  v.  Goggan,  77  T.  32  (13  S.  W.  Rep.  742).     Where  judgment  is  recov- 
ered against  two  jointly  and  they  appeal,  and  judgment  is  rendered  against  one 
of  them  only,  the  sureties  on  the  bond  are  liable.    Moore  v.  Gore,  2  App.  C.  C.r 
§75. 

9  Wooldridge  v.  Rawlings,  14  S.  W.  Rep.  667. 
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properly  rendered  against  him  and  his  sureties.1  This  seems  to  be 
the  practice,  although  there  is  no  statute  on  the  subject,2  except  in 
case  of  an  appeal  to  the  court  of  civil  appeals.3  There  is  now  no 
authority  for  assessing  ten  per  cent,  damages  against  appellant  and 
his  sureties.4  Where  the  appeal  is  dismissed  for  want  of  jurisdic- 
tion, a  judgment  against  the  sureties  for  costs  is  void.  The  court 
can  only  render  a  judgment  of  dismissal.5 

The  solvency  of  the  sureties  cannot  be  questioned  in  the  appel- 
late court.  The  appellant  is  required  to  give  a  bond,  with  two  or 
more  good  and  sufficient  sureties  to  be  approved  by  the  justice,  and 
when  the  bond  is  approved  by  the  justice  the  jurisdiction  of  the 
appellate  court  attaches,  and  cannot  be  defeated  by  showing  the 
insolvency  of  the  sureties.6  If  the  bond  is  signed  by  only  one  surety, 
or  is  deficient  in  amount,  a  new  bond  may  be  filed  in  the  appellate 
court.7 

A  surety  on  a  claim  bond  may  become  surety  on  the  appeal  bond,8 
or  the  sureties  on  a  replevin  bond  against  whom  the  justice  has 
rendered  judgment,9  or  the  sureties  on  a  sequestration  bond.10  The 
sureties  need  not  be  residents  of  the  county  in  Avhich  the  judgment 
was  rendered.11  The  bond  is  valid  though  signed  only  by  the  sure- 
ties.12 

§  1096.  Executors,  administrators  and  guardians  not  required  to 
give  bond. 

Executors,  administrators  and  guardians,  appointed  by  the  courts 
of  this  state,  are  not  required  to  give  bond  when  appealing  in  their 
fiduciary  capacity.13  This  provision  is  made  applicable  to  justices' 
courts  by  article  1677  of  the  Kevised  Statutes.11  The  statute  applies 
to  independent  executors.15 

1  Franks  v.  Ware,  24  S.  W.  Eep.  349. 

2  Cotulla  v.  Goggan,  77  T.  32  (13  S.  W.  Rep.  742). 

3  R.  S.  1028. 

4  G.,  H.  &  S.  A.  Ry.  Co.  v.  Oakes,  1  App.  C.  C.,  §  686.    See  P.  D.  6349. 
»  Parrott  v.  Craig,  3  App.  C.  C.,  §  453. 

«  Pickle  v.  Abbott,  3  App.  C.  C.,  §  345;  Fuerman  v.  Ruchle,  4  App.  C.  C.,  §  81. 

7  Landa  v.  Heermann,  85  T.  1  (19  S.  W.  Rep.  885);  King  v.  Hopkins,  42  T.  48. 
The  ruling  is  made  without  any  statutory  authorization,  but  provision  is  made 
for  filing  a  new  bond  in  a  court  of  civil  appeals.    R.  S.  1025.    See  Bremond  v. 
Seeligson,  1  App.  C.  C.,  §  637;  Garrett  v.  Gay,  1  App.  C.  C.,  §  1026. 

8  Heidenheimer  v.  Bledsoe,  1  App.  C.  C.,  §  317,  citing  and  reviewing  the  cases. 

9  Witten  v.  Caspray,  4  App.  C.  C.,  §  190. 

10  Word  v.  Reither,  2  App.  C.  C.,  g  778. 

11  Fuerman  v.  Ruchle,  3  App.  C.  C.,  §  81. 

12  Easton  v.  Wash,  4  App.  C.  C.,  §  129;  Horton  v.  McKeehan,  1  App.  C.  C.,§469; 
I.  &  G.  N.  Ry.  Co.  v.  Grant,  1  App.  C.  C.,  §  783. 

i»  R.  S.  1408. 

"Kerr  v.  Stone,  1  App.  C.  C.,  §  810;  Masterton  v.  Conrad,  2  App.  C.  C.,  §  754. 
See  §  1108,  infra. 

i5Buttlar  v.  Davis,  52  T.  74;  Sherwood  v.  Galveston  Real  Estate  Co.,  1  App.  C. 
•C.,  §  694, 
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§  1097.  Affidavit  in  lieu  of  a  bond- 
Where  the  appellant  is  unable  to  pay  the  costs  of  appeal,  or  to 
give  security  therefor,  he  is  nevertheless  entitled  to  prosecute  his 
•appeal;  but  in  order  to  do  so  he  is  required  to  make  strict  proof  of 
his  inability  to  pay  the  costs,  or  any  part  thereof.  Such  proof  must 
be  made  before  the  county  judge  of  the  county  where  the  party  re- 
sides, or  before  the  court  trying  the  case,  at  any  time  within  ten 
•days  from  and  after  the  date  of  the  judgment  rendered  therein,  and 
must  consist  of  the  affidavit  of  the  party,  stating  his  inability  to  pay 
the  costs,  which  affidavit  may  be  contested  by  any  officer  of  the 
•court  or  party  to  the  suit;  whereupon  it  is  the  duty  of  the  court 
trying  the  case,  or  the  justice  of  the  peace  of  the  precinct  in  which 
the  case  was  tried,  or  the  county  judge  of  the  county  in  which  the 
suit  is  pending,  to  hear  evidence  and  determine  the  right  of  the 
party  to  his  appeal.1 

The  contest  is  not  required  to  be  made,  within  ten  days  after  the 
rendition  of  the  judgment;  the  appellant  has  the  whole  of  the  ten 
••days  within  which  to  file  his  affidavit,  and  the  contest  may  be  made 
.after  that  time.2 

§  1098.  Notice  01  appeal;  judgment  by  default  against  appellee. 

If,  upon  the  call  of  the  docket  on  appearance  day  in  the  court  to 
•which  the  appeal  is  taken,  the  appellee  fails  to  appear  in  person  or 
by  attorney,  the  case  must  be  continued,  unless  it  be  shown  to  the 
•court  that  notice  of  the  appeal  has  been  given.  A  judgment  by  de- 
fault cannot,  at  an}'"  time,  be  rendered  against  an  appellee  whose 
appearance  has  not  been  entered  in  the  case,  unless  and  until  it  is 
made  to  appear  to  the  court  that  notice  in  writing  of  the  appeal  has 
been  served  upon  the  appellee,  his  agent  or  attorney,  at  least  five 
days  before  the  first  day  of  the  term  at  which  such  judgment  by 
default  is  sought  to  be  taken.  The  notice  may  be  signed  by  the 
clerk  of  the  court,  or  by  the  appellant,  his  agent  or  attorney,  and 
may  be  served  by  the  sheriff  or  any  constable  of  the  county,  or  by 
any  other  person  competent  to  make  oath  of  the  fact.  The  service 

1  R.  S.  1671 ;  Act  of  1887.  This  provision  is  substantially  the  same  as  article 
1401  of  the  Revised  Statutes,  on  appeals  and  writs  of  error  to  the  courts  of  civil 
appeals,  and  the  construction  of  the  latter  article  will  apply  to  this  one.  See  the 
section  on  the  subject  in  the  chapter  on  Appeal  to  the  Courts  of  Civil  Appeals. 

Before  the  enactment  of  this  statute  it  was  held  that  the  plaintiff  could  be  re- 

•  quired  to  give  security  for  costs  in  the  appellate  court.     Tex.  &  Pac.  Ry.  Co.  v. 
Taylor,  2  App.  C.  C.,  §  418.     A  contrary  view  is  held  in  a  later  case  (Tex.  &  Pac. 
.'Ry.  Co.  v.  Cook,  2  App.  C.  C.,  §  659),  apparently  on  the  ground  that  the  appellant 
.has  already  given  security  for  the  costs.     It  will  be  noticed,  however,  that  the  ap- 
peal bond  does  not,  in  terms,  secure  the  costs;  and  it  is  held  in  Colorado  County 
v.  Delaney,  54  T.  280,  that  the  bond  is  required  to  be  executed  for  double  the 

-amount  of  the  judgment  for  the  debt  only. 

•  -'Brock  v.  Abercrombie,  3  Civ.  App.  342  (24  S.  W.  Rep.  667). 
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is  made  by  delivering  a  copy  of  the  notice  to  the  appellee,  his  agent 
or  attorney,  and  the  service  must  be  evidenced  by  the  return  thereon 
of  the  officer,  or  by  the  oath  of  such  other  competent  person  indorsed; 
on  the  notice  and  filed  with  the  papers  of  the  case.| 

The  second  day  of  each  term  of  the  district  or  county  court  is  ap- 
pearance day.2  A  case  appealed  from  a  justice's  court  is  an  appear- 
ance case,  and  should  not  be  called  for  trial  until  appearance  day.* 

In  actions  of  forcible  entry  and  detainer,  notice  of  appeal  is  given 
in  open  court  within  five  days  after  the  rendition  of  the  judgment.4 
Should  the  defendant,  by  himself  or  his  attorney,  fail  to  enter  an 
appearance  upon  the  docket  of  the  county  court  on  appearance  day, 
and  before  the  case  is  called  regularly  for  trial,  the  facts  alleged  in 
the  complaint  may  be  taken  as  admitted,  and  judgment  by  default 
may  be  entered  accordingly.5 

An  appeal  may  be  perfected  in  vacation,  and  it  is  not  necessary 
that  the  transcript  should  show  that  notice  of  appeal  was  given. 
An  appearance  in  the  appellate  court  is  a  waiver  of  notice.6  An, 
agreement  to  continue  the  case  is  a  sufficient  appearance.7  Where 
there  is  no  appearance  by  appellee  on  appearance  day,  a  judgment 
by  default  cannot  be  taken  without  proof  of  service  of  the  notice 
of  appeal.8  Where  the  papers  are  filed  in  the  appellate  court  after 
the  first  day  of  the  next  term  following  the  rendition  of  the  judg- 
ment, a  default  cannot  be  taken  until  the  next  succeeding  term;9 
nor  then,  nor  at  any  other  time,  in  the  absence  of  an  appearance  by 
appellee,  unless  notice  of  the  appeal  has  been  given.10 

§  1099.  Parties  to  appeal. 

On  appeal  from  a  judgment  against  three  defendants,  failure  to< 
make  all  defendants  parties  to  the  appeal  will  be  ground  for  dis- 
missal.11 It  is  held  that  if  the  appeal  bond  is  not  made  payable  to 
all  the  parties  adversely  interested,  the  appellate  court  has  no  ju- 
risdiction.12 But  where  judgment  was  recovered  against  a  sheriff 

IE.  S.  1670;  Act  of  1883.  The  act  of  1876  required  notice  to  be  given  in  open 
court,  during  the  term  at  which  the  judgment  was  rendered,  and  before  giving, 
bond.  R.  S.  1879,  art.  1689. 

2R.  S.  1280;  ante,  §434. 

»Hadden  v.  Smith,  28  S.  W.  Rep.  458. 

<R,  S.  2534. 

»R.  S.  2539. 

6  Hay  worth  v.  Rogan,  77  T.  362  (14  S.  W.  Rep.  70). 

7  Tex.  &  Pac.  Ry.  Co.  v.  Netherland,  2  App.  C.  C.,  §  237.    When  notice  was  re- 
quired to  be  given  in  open  court,  it  was  held  that  no  particular  form  of  words 
was  necessary.     Button  v.  Norton,  1  App.  C.  C.,  §  357. 

8  Wren  v.  Kirsey,  30  S.  W.  Rep.  252. 
9Henson  v.  Martin,  2  App.  C.  C.,  §  272. 

W  Parks  v.  Igo,  4  App.  C.  C..  §  11. 
"  Baldwin  v.  White,  87*8.  W.  Rep.  455. 

i2Packenius  v.  Petri,  29  S.  W.  Rep.  1095;  Friedman  v.  Dockery,  34  S.  W.  Rep. 
766. 
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and  another  for  the  conversion  of  property,  and  the  sheriff  moved 
to  dismiss  an  appeal  taken  by  his  co-defendant,  because  the  bond 
was  not  made  payable  to  him,  it  was  held  that  the  defect  was  one 
which  might  be  waived  —  by  delay,  and  failure  to  call  the  court's 
attention  to  the  motion.1 

Where  judgment  is  entered  against  defendant  and  an  intervener, 
and  also  in  favor  of  defendant  against  the  intervener  for  damages, 
the  intervener  cannot  appeal  from  the  latter  judgment  alone,  and 
leave  the  other  branch  of  the  case  behind.2 

It  is  impossible  to  deduce  from  the  cases  any  general  principle 
applicable  to  all  cases,  and  in  case  of  doubt  it  would  probably  be 
advisable  to  join  in  the  appeal  all  parties  to  the  action.3  It  is  held 
that  where  judgment  goes  against  part  of  the  defendants  and  in 
favor  of  others,  the  plaintiff  may  appeal  from  the  latter  part  of  the 
judgment  only;  and  that  where  the  judgment  is  in  favor  of  two 
persons,  the  failure  of  the  appeal  bond  to  include  both  is  not  a  ju- 
risdictional  defect,  and  a  dismissal  must  be  promptly  asked.4 

§11OO.  Abandoning  appeal. 

If  appellant  wishes  to  abandon  his  appeal  after  filing  a  bond,  he 
must  call  the  attention  of  the  justice  to  the  matter,  so  that  a  proper 
entry  may  be  made  during  the  term.  If  he  neglects  to  do  this,  he 
cannot  complain  if  the  papers  are  sent  up  and  judgment  rendered 
against  him  without  notice.  He  is  not  entitled  to  notice.5 

§  1101.  Preparing  and  transmitting  transcript. 

"When  an  appeal  has  been  granted  it  is  the  duty  of  the  justice 
immediately  to  make  out  a  true  and  correct  copy  of  all  the  entries 
made  on  his  docket  in  the  cause,  and  certify  thereto  officially,  and 
transmit  the  same,  together  with  a  certified  copy  of  the  bill  of  costs 
taken  from  his  fee-book  and  the  original  papers  in  the  cause,  to  the 
clerk  of  the  proper  court  of  his  county.  Such  transcript  and  papers 
must,  if  practicable,  be  transmitted  to  the  clerk  of  the  court  on  or 
before  the  first  day  of  the  next  term  of  the  court ;  but  if  there  be 
not  time  to  make  out  and  transmit  the  same  to  the  first  term,  they 
may  be  so  transmitted  on  or  before  the  first  day  of  the  second 
term.6 

1  Cason  v.  Laney,  82  T.  317  (18  S.  W.  Rep.  667).    See,  also,  Cason  v.  Connor,  83 
T.  26  (18  S.  W.  Rep.  668);  M.,  K.  &  T.  Ry.  Co.  v.  Mosty,  8  Civ.  App.  330. 

2  Packenius  v.  Petri,  29  S.  W.  Rep.  1095. 

» See  Meade  v.  Bartlett,  77  T.  366  (14  S.  W.  Rep.  388).  This  was  an  appeal  to 
the  supreme  court.  The  court  say:  "In  cases  complicated  as  this  is,  parties 
desiring  to  appeal  will  pursue  a  safe  course  if  they  give  bond  payable  to  all 
parties  to  the  action  who  do  not  appeal." 

4  Johnson  v.  First  Nat  Bank,  29  S.  W.  Rep.  677. 

5  Curtis  v.  Bernstein,  2  App.  C.  C.,  §  671. 
«R.S.  1673,1674 
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When  an  appeal  bond  has  been  filed  in  an  action  of  forcible  entry 
and  detainer,  the  justice  of  the  peace  must  stay  all  further  proceed- 
ings on  the  judgment,  and  immediately  make  out  a  transcript  of  all 
the  entries  made  on  his  docket  of  the  proceedings  had  in  the  case 
before  him,  and  file  the  same,  together  with  all  the  original  papers, 
with  the  clerk  of  the  county  court  of  the  county  in  which  the  trial 
was  had,  on  or  before  the  first  day  of  the  first  term  of  said  court, 
or,  if  there  be  insufficient  time,  on  or  before  the  first  day  of  the  next 
succeeding  term  thereof.1 

The  bill  of  costs  sent  up  with  the  transcript  must  show  each  item 
of  costs;  a  general  statement  is  not  sufficient,  and  should  be  stricken 
from  the  bill  of  costs,  unless  sustained  by  proof.2  The  transcript 
need  not  show  an  entry  of  notice  of  appeal,  as  the  notice  is  not  re- 
quired to  be  given  in  open  court.3 

If  the  pleadings  in  the  justice's  court  were  oral,  they  must  be 
noted  on  the  docket,  so  that  it  may  appear  from  the  transcript 
what  the  cause  of  action  was.4  Written  pleadings  need  not  be 
noted ;  they  may  be  sent  up  with  the  transcript.5  Where  the  ap- 
plication for  a  writ  of  garnishment  was  lost,  it  was  held  error  to  try 
the  case  without  a  substituted  copy.6 

Where  a  case  was  dismissed  because  it  appeared  that  a  transcript 
Lad  not  been  filed,  it  was  held  that  it  ought  to  have  been  reinstated 
on  affidavit,  by  the  justice,  not  controverted,  that  he  had  made  out 
ar^d  filed  a  proper  transcript.7  The  appeal  ought  not  to  be  dis- 
missed because  the  transcript  and  papers  are  not  filed  on  or  before 
the  first  day  of  the  first  term  next  after  the  appeal.  The  appellant 
is  not  responsible  for  the  delay,  and  it  will  be  presumed  that  the  jus- 
tice has  discharged  his  duty.  If  they  are  not  filed  on  or  before  the 
first  day  of  the  second  term,  the  appellant  should  ask  for  a  certio- 
rari;  the  appellee  may  also  move  at  that  term  to  dismiss  the  ap- 
peal, but  not  afterwards,  where  the  papers  are  filed  during  that 
term.8 

An  appeal  is  not  returnable  to  a  term  of  the  county  court  com- 

1  R.  S.  2536. 

2  Perry  v.  Harris,  1  App.  C.  C.,  §  479;  H.  &  G.  N.  Ry.  Co.  v.  Jones,  46  T.  133. 
The  bill  of  costs  may  be  included  in  the  transcript.    Forst  v.  Mayer,  3  App.  C.  C., 
§450. 

a  Hay  worth  v.  Rogan,  77  T.  362  (14  S.  W.  Rep.  70). 

4Maass  v.  Solingsky,  67  T.  290  (3  S.  W.  Rep.  289). 

&  Whittington  v.  Eppstein,  3  App.  C.  C.,  §  369;  Tex.  &  Pac.  Ry.  Co.  v.  Hayes,  4 
Civ.  App.  88  (23  S.  W.  Rep.  443). 

6Smissen  v.  Lee,  3  App.  C.  C.,  §  369. 

'  Klein  v.  Shields,  3  App.  C.  C.,  §  207. 

s  Jones  v.  Spann,  3  App.  C.  C.,  §  284;  Muller  v.  Humphreys,  4  App.  C.  C.,  §  10; 
Foos  Manuf.  Co.  v.  Prather,  4  App.  C.  C.,  §  131;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Connerty, 
4  App.  C.  C.,  §  207;  King  v.  Lacey,  4  App.  C.  C.,  §  255;  Campbell  v.  Bechseii- 
schute,  25  S.  W.  Rep.  971;  Patty  v.  Miller,  5  Civ.  App.  308  (24  S.  W.  Rep.  330). 
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menced  before  the  rendition  of  the  judgment  in  the  justice's  court;1 
and  the  papers  cannot  be  filed  later  than  during  the  second  term 
commenced  after  the  rendition  of  the  judgment.2 

An  appeal  bond,  when  approved  and  filed,  becomes  an  original 
paper,  and  must  be  sent  up  with  the  transcript.3  It  need  not  be 
embodied  in  the  transcript.4 

§  1102.  Jurisdiction  of  the  appellate  court  over  the  case. 

If  the  court  a  quo  liad  no  jurisdiction,  the  appellate  court  can 
acquire  none.5  Every  court  of  limited  powers  must  determine  its 
own  jurisdiction  in  the  first  instance,  but  this  does  not  preclude  an- 
other court  from  making  the  same  inquiry.6  But  it  seems  that  these 
general  principles  are  not  entirely  applicable  in  appeals  from  jus- 
tices' courts.  The  trial  being  de  novo,  it  seems  that  the  appellate 
court  will  retain  and  try  the  case,  not  only  regardless  of  the  mere 
errors  and  irregularities  of  the  justice,  but  without  regard  also  to 
the  fact  that  the  justice  was  without  jurisdiction  on  account  of 
void  service  of  process ;  and  it  is  held  that  a  plea  that  defendant 
was  not  sued  in  the  proper  justice's  precinct  cannot  be  urged  for 
the  first  time  on  appeal,  the  appellate  court  having  obtained  juris- 
diction by  the  appeal,  and  the  question  being  one  that  could  not  be 
raised  primarily  in  that  court.7 

In  the  case  above  considered  the  defendant  did  not  appear  in  the 
justice's  court,  but  moved  for  a  new  trial  and  took  an  appeal.  In 
other  cases  the  defendant  appeared  in  the  justice's  court,  and  it  is 
held  that  he  could  not  except  to  the  citation  in  the  appellate  court, 
or  to  the  service  thereof.8 

1  Foos  Manuf.  Co.  v.  Prather,  4  App.  C.  C.,  §  131. 

2  King  v.  Lacey,  4  App.  C.  C.,  §  255. 
3Stitt  v.  Barefoot,  2  App.  C.  C.,  §  791. 
« Trial  v.  Lepori,  1  App.  C.  C.,  §  1272. 

5  Griffin  v.  Brown,  1  App.  C.  C.,  §  1098;  Aulanier  v.  The  Governor,  1  T.  653; 
Horan  v.  Wahrenberger,  9  T.  313;  Uecker  v.  State,  4  App.  234;  Marx  v.  Carlisle, 
1  App.  C.  C.,  §  92. 

6  Griffin  v.  Brown,  1  App.  C.  C.,  §  1098;  Lindsey  v.  Luckett,  20  T.  516;  Chris- 
man  v.  Graham,  51  T.  454. 

7  G.,  H.  &  S.  A.  Ry.  Co.  v.  McTiegue,  1  App.  C.  C.,  §  460.     In  this  case  the  county 
court  held  that  the  service  was  void,  quashed  the  citation,  but  retained  and 
tried  the  case.     The  court  of  appeals  sustains  this  ruling,  citing  Perry  v.  Mc- 
Kenzie,  4  T.  154.     In  that  case,  it  seems,  the  service  was  simply  defective,  but 
the  supreme  court  say:  "  It  is  conclusive  that  after  the  case  came  into  the  dis- 
trict court  it  was  to  be  ti'ied  without  regard  to  the  judgment  below,  and  de- 
fendant could  not  take  any  exception  to  a  defect  in  the  service.     He  was  before 
the  court,  and  could  only  set  up  as  a  defense  matters  that  went  to  the  defense 
of  the  action.     The  service,  defective  as  it  was,  had  the  effect  to  bring  him 
into  court,  where  his  rights  could  be  tried." 

s  Fulton  v.  Thomas,  2  App.  C.  C.,  §  245;  Boaz  v.  Paddock,  1  App.  C.  C.,  §  39; 
G.,  H.  &  S.  A.  Ry.  Co.  v.  Oakes.  1  App.  C.  C.,  §  685,  citing  Sheldon  v.  City  of  San 
Antonio,  25  T.  Sup.  177,  and  Perry  v.  McKenzie,  4  T.  154.  See  White  v.  John- 
son, 5  Civ.  App.  480  (24  S.  W.  Rep.  563). 
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As  regards  the  question  of  jurisdiction  of  the  subject-matter,  the 
general  rule,  it  seems,  applies  in  appeals  from  justices'  courts.  It 
is  said  to  be  a  familiar  principle,  that,  if  the  justice's  court  had  no 
jurisdiction  of  the  subject-matter,  the  county  court  could  acquire 
none  by  appeal  or  ccrliorari.1  Appellate  jurisdiction  is  conferred 
by  the  constitution  only  in  cases  over  which  the  justices'  courts 
have  original  jurisdiction.2  Whethei  the  legislature,  under  its  power 
to  change  the  jurisdiction  of  the  county  court,  could  authorize  such 
court  to  retain  a  case  if  it  were  one  over  which  it  would  have  had 
original  jurisdiction,  need  not  be  considered,  as  the  statutes  follow 
the  constitutional  provision,  except  that  the  amount  in  controversy 
may  be  considered.3  The  question  of  the  jurisdiction  of  the  justice 
over  the  subject-matter  may  be  presented  for  the  first  time  on  ap- 
peal.4 

When  an  appeal -bond  is  filed,  the  appeal  is  perfected,  and  the 
court  a  quo  has  no  further  jurisdiction  over  the  case  after  the  ad- 
journment of  the  term.5  t  Where  a  motion  is  made  to  dismiss  the 
appeal  on  the  ground  that  the  bond  misdescribes  the  judgment,  the 
justice,  or  his  successor  in  office,  may  amend  a  clerical  error  in  the 
record  in  the  entry  of  the  judgment,  and  send  up  a  corrected  tran- 
script. Every  court  has  authority  to  correct  its  minutes,  upon  proper 
proof,  so  as  tp  make  them  present  a  faithful  record  of  its  action.6 
On  motion  to  dismiss  the  appeal  because  the  bond  is  not  for  double 
the  amount  of  the  judgment,  the  court  may  strike  out  of  the  judg- 
ment an  improper  item  of  costs.7 

The  court  will  examine  the  entire  transcript  to  determine  whether 
the  judgment  was  final,  where  the  appeal  bond  fails  to  describe  a 
final  judgment.8  In  determining  the  question  of  jurisdiction  on 
appeal,  it  is  proper  to  look  to  the  entire  record  and  transcript  of 
the  justice.9 

1  Erwin  v.  City  of  Austin,  1  App.  C.  C.,  §  1038.     A  writ  of  garnishment  issued 
in  this  case  on  a  judgment  for  $200,  and  the  justice  rendered  a  judgment  against 
the  garnishee  for  $248.     It  was  held  that  the  justice  had  jurisdiction  of  the 
subject-matter  —  the  judgment  —  but  had  no  jurisdiction  to  render  a  judgment 
against  the  garnishee  for  an  amount  exceeding  §200;  that  the  judgment  ren- 
dered was  erroneous,  but  not  void,  and  that  upon  certiorari  to  the  county  court, 
upon  a  trial  de  novo,  the  county  court  could  have  rendered  judgment  against 
the  garnishee  for  $200,  but  nothing  more.     See  Newman  v.  McCallum,  1  App. 
C.  C.,  §  274;  Waters  v.  Walker,  4  App.  C.  C.,  §  268. 

2  Const,  art.  V,  §  16. 

3  See  g  120,  ante;  R.  S.  1158,  1668. 

4  Lawson  v.  Lynch,  29  S.  W.  Rep.  1128;  Schwartz  v.  Frees,  31  S.  W.  Rep.  214 
6  Curtis  v.  Bernstein,  2  App.  C.  C.,  §  671. 

6  Tex.  &  Pac.  Ry.  Co.  v.  Gill,  28  S.  W/Rep.  911. 

7  Porter  v.  Russek,  29  S.  W.  Rep.  72. 

8  Owens  v.  Levy,  1  App.  C.  C.,  §  407. 

9  Whitman  Agricultural  Co.  v.  Voss,  2  App.  C.  C.,  §  548;  Owens  v.  Levy,  1 
App.  C.  C.,  §  408. 
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A  motion  for  a  new  trial  is  not  necessary  to  authorize  an 
appeal.1 

§  1103.  Pleadings  and  amendments  in  appellate  court. 

The  statutes  contain  no  express  provision  on  the  subject,  but 
when  the  case  is  brought  up  by  certiorari  it  is  provided  that  either 
party  may  plead  any  new  matter  in  the  county  or  district  court 
which  was  not  presented  in  the  court  below ;  but  that  no  new  cause 
of  action  can  be  set  up  by  the  plaintiff,  nor  any  set-off  or  counter- 
claim by  the  defendant  which  was  not  pleaded  in  the  court  below; 
and  that  in  all  such  cases  the  pleadings  must  be  in  writing  and  filed 
in  the  cause  before  the  parties  announce  themselves  ready  for  trial.2 
The  provision  as  to  new  causes  of  action  or  defense  is  held  to  apply 
in  cases  brought  up  by  appeal.3  In  certiorari  cases  no  pleading 
other  than  that  required  in  the  justice's  court  is  necessary,  except 
in  case  of  amendment.4 

New  pleadings  are  not  required  in  the  appellate  court,  and  if 
none  are  filed  the  case  will  be  tried  on  those  filed  in  the  justice's 
•court  and  sent  up  with  the  transcript,  or  on  those  noted  on  the 
justice's  docket,  if  the}7  were  oral.5  It  has  been  held  that  if  plaint- 
iff makes  an  oral  statement  of  his  cause  of  action  he  may  amend  it 
orally,  either  in  the  justice's  court  or  on  appeal;6  but  it  is  held  that 
&  motion  to  dismiss  the  appeal  is  a  pleading,  and  must  be  in  writ- 
ing.7 Amendments  to  written  pleadings  may  be  allowed  without 
rewriting  the  pleadings.8 

The  rule  is  well  settled  that  no  new  cause  of  action  can  be  set 
up  on  appeal.  The  cause  of  action  presented  in  the  justice's  court 
is  the  only  one  that  can  be  asserted  on  appeal.9  An  amended  pe- 
tition which  merely  amplifies  and  makes  a  more  explicit  statement 

i  Howard  v.  Jenkins,  1  App.  C.  C.,  §  68;  Masterton  v.  Conrad,  2  App.  C.  C., 
.§  753;  Griffin  v.  Brown,  1  App.  C.  C.,  §  1097. 
"  2R.  S.  358. 

SBlanton  v.  Langston,  60  T.  149;  Downtain  v.  Connellee.  2  Civ.  App.  95  (21 
.S.  W.  Rep.  56);  Curry  v.  Terrell,  1  App.  C.  C.,  §  239;  Tex.  &  Pac.  Ry.  Co.  v.  Klep- 
.per,  24  S.  W.  Rep.  567;  City  of  Dallas  v.  McAllister,  30  S.  W.  Rep.  452;  Slover  v. 
McCorraick  Harvesting  Machine  Co.,  34  S.  W.  Rep.  1055;  Gholsten  v.  Ramey,  30 
:S.  W.  Rep.  713;  Harold  v.  Barwise,  30  S.  W.  Rep.  498;  Boudon  v.  Gilbert,  67  T. 
.689  (4  S.  W.  Rep.  578).  Contra,  Harrison  v.  G.,  C.  &  S.  F.  Ry.  Co.,  4  App.  C.  C., 

£69. 

JR.  S.  356. 

»I.  &  G.  N.  Ry.  Co.  v.  Phillips,  63  T.  590;  Mensing  v.  Ayers,  4  App.  C.  G,  §  562; 
Kerr  v.  Murrell,  1  App.  C.  C.,  g  891;  Whitley  v.  Jackson,  1  App.  C.  C.,  §  576; 
Henry  v.  Manuel,  1  App.  C.  C.,  §  765. 

e  Tex.  &  Pac.  Ry.  Co.  v.  Wright,  2  App.  C.  C.,  §  339. 

'  Tadlock  v.  Walden,  4  App.  C.  C.,  §  309. 

•8  Mo.  Pac.  Ry.  Co.  v.  Ivy,  79  T.  444  (15  S.  W.  Rep.  692). 

"Maas  v.  Solinsky,  67  T.  290  (3  S.  W.  Rep.  289);  Ostroni  v.  Tarver,  29  S.  W.  Rep, 
69,  disapproving  the  ruling  in  Swinborn  v.  Johnson,  24  S.  W.  Rep.  567  :  Mo.  Pao» 
By.  Co.  v.  Ivy,  79  T.  444  (15  S.  W.  Rep.  692). 
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of  the  original  cause  of  action  is  permissible.1  The  statement  of 
the  rule,  however,  leaves  considerable  latitude  for  construction,  andi 
the  decisions  render  the  application  of  the  rule  difficult.2 

As  regards  new  defenses,  the  cases  are  conflicting  and  contradict- 
ory. In  some  cases  it  is  broadly  stated  that  no  new  defense  can 
be  pleaded  on  appeal; 3  that  if  defendant  pleads  a  defense,  such  as. 
want  of  consideration,  and  abandons  it,  he  cannot  plead  it  on  ap- 
peal;4 that  he  cannot  set  up  any  special  defense  on  appeal  where 
he  fails  to  plead  in  the  justice's  court.5  No  amendment  will  be  al- 
lowed except  for  the  purpose  of  more  fully  amplifying  the  defenses 
made  in  the  lower  court.6 

1  Hosier  Safe  &  Lock  Co.  v.  Campbell.  2  App.  C.  C.,  §  16;  Ostrom  v.'  Tarver,  29' 
S.  W.  Rep.  69. 

2  Where  plaintiff  sues  for  damages  on  a  warranty  in  the  sale  of  property,  he 
may  amend  on  appeal  by  setting  up  an  additional  item  of  drayage  as  damages. 
Cullers  v.  Wilson,  2  App.  C.  C.,  §  818.     Where  plaintiff  sued  to  recover  a  sow,  or 
her  value,  he  was  permitted  to  allege  and  prove  on  appeal  that  the  sow  had  pigs- 
after  the  appeal  was  taken.     Hodges  v.  Peacock,  2  App.  C.  C.,  £  825. 

Suit  in  justice's  court  upon  account  "to  damages  to  two  mares  in  the  loss  each' 
of  a  colt,  caused  by  the  negligence  of  defendant."  On  appeal  an  amendment 
was  allowed  by  striking  out  the  words  "to  damages"  and  inserting  the  words 
"  to  the  deterioration  in  value,"  and  it  was  held  that  thereby  no  material  change 
was  made  in  the  account.  Mo.  Pac.  Ry.  Co.  v.  Ivy,  79  T.  444  (15  S.  W.  Rep.  692). 

Where  suit  was  brought  for  damages  to  plaintiff's  horse  and  wagon  caused 
by  a  collision,  he  was  properly  allowed  to  amend  on  appeal,  and  claim,  as  addi- 
tional damages,  the  full  value  of  the  horse,  which  had  died,  and  other  expenses 
which  had  accrued  since  the  trial  below.  North  Side  St.  Ry.  Co.  v.  Want,  4 
App.  C.  C.,  §  167.  In  a  suit  on  an  account,  a  new  item  cannot  be  added  by 
amendment  on  appeal.  Tex.  &  St.  L.  Ry.  Co.  v.  Melear,  2  App.  C.  C.,§  457.  Where 
the  suit  was  on  a  note,  it  was  held  error  to  permit  plaintiff  to  add,  on  appeal,  a 
claim  for  damages  for  collection  expenses,  as  stipulated  in  the  note.  Hendricks 
v.  Cameron,  3  App.  C.  C.,  §  261. 

Where  the  suit  is  on  an  account,  plaintiff  cannot  abandon  the  account  on 
appeal  and  sue  on  a  written  obligation.  Laing  v.  St.  Louis  Type  Foundry  Co.. 
3  App.  C.  C.,  §  463.  Where  plaintiff  sued  on  an  open  account,  he  was  properly 
allowed  to  set  up  by  amendment  a  lost  note  which  had  been  given  in  liquidation 
of  the  account.  Roe  v.  Holbert,  4  App.  C.  C.,  §  293;  Blum  v.  Mays,  1  App.  C.  C., 
§475. 

Where  suit  was  brought  to  recover  witness  fees,  evidenced  by  certificates,  and 
it  appeared  that  the  claim  was  barred,  it  was  held  error  to  permit  plaintiff  to- 
file  a  trial  amendment  on  appeal,  to  the  effect  that  the  witness  fees  had  been 
adjudged  against  the  defendant  by  a  judgment  which  was  dormant.  Ballard  v. 
Murphy,  4  App.  C.  C.,  §  171. 

Where  plaintiffs  sue  as  a  firm,  their  individual  names  may  be  entered  on  the 
docket  in  the  appellate  court  on  suggestion  of  counsel.  Fulton  v.  Thomas,  2- 
App.  C.  C.,  §  245. 

3  Bridges  v.  Wilson,  2  App.  C.  C.,  §  625. 

4  Rush  v.  Lester,  2  App.  C.  C.,  §  442. 

&  Harrison  v.  G.,  C.  &  S.  F.  Ry.  Co.,  4  App.  C.  C.,  §  69;  McCormick  Harvesting; 
Machine  Co.  v.  Slover,  4  App.  C.  C.,  §  236. 
6  Ostrom  v.  Tarver,  29  S.  W.  Rep.  69,  disapproving  the  ruling  in  Swinborn  v^ 


§1103.]  APPEALS    FROM   JUSTICES'    COURTS.  1065- 

The  statute  is  plainly  to  the  effect  that  either  party  may  plead 
any  new  matter  which  was  not  presented  below ;  but  the  defendant 
cannot  interpose  a  new  set-off  or  counter-claim.1  The  words  set-off' 
and  counter-claim  are  not  defined  by  the  statutes,  but  it  is  clear 
that  a  cross-claim  or  demand  is  intended,  on  which  the  defendant 
might  maintain  an  action,  and  on  which  he  is  entitled  to  affirmative 
relief  if  established  in  defense  of  an  action.2  All  matters  touching 
the  cause  of  action,  which  might  have  been  pleaded  in  reconvention 
under  the  civil  law,  may  be  alleged  in  the  answer  under  the  pres- 
ent system.3  It  is  clear  that  the  statute,  if  applicable  to  appeals,  as 
it  is  held  to  be,  excludes  new  matter  by  way  of  set-off,  counter-claim 
or  reconvention,  or  anything  in  the  nature  of  a  cross-action  au- 
thorizing affirmative  relief,4  and  it  would  seem  that  any  new  matter 
in  bar,  such  as  discount,  payment,  non  e.st  faction,  want  or  failure 
of  consideration,  limitation,  etc.,  may  be  pleaded;  but  the  cases  are 
not  uniform.  '  It  is  held  that  want  of  consideration  may  be  pleaded,5" 
but  not  failure  of  consideration.6  The  same  contradiction  is  found 
as  respects  the  defense  of  limitation.7  Payment  may  be  pleaded,8 
or  a  denial  of  an  allegation  of  partnership;8  but  not  a  misjoinder 
of  parties  and  causes  of  action.10 

Where  defendant  pleaded  a  general  denial  in  the  justice's  court, 
it  was  proper  to  permit  him  to  prove  in  the  appellate  court  that  the 
goods  levied  on  had  been  conveyed  in  fraud  of  creditors.11  The 
claimant  in  a  trial  of  the  right  of  property  may  amend  on  appeal 
by  setting  up  more  fully  the  particulars  of  his  claim.12 

Johnson,  24  S.  W.  Rep.  567,  where  it  was  held  that  a  defendant  failing  to  plead 
in  the  justice's  court  may  file  general  and  special  denials  on  appeal. 

It  is  held  that  a  general  denial  may  be  pleaded  on  appeal  (St.  Louis  S.  W.  R. 
Co.  v.  Denson,  26  S.  W.  Rep.  253),  although  the  judgment  below  was  by  default. 
White  v.  Johnson,  5  Civ.  App.  480  (24  S.  W.  Rep.  568);  T.  &  N.  O.  Ry.  Co.  v.- 
Jones,  23  S.  W.  Rep.  424. 

i  R.  S.  358. 

2R.  S.  750-752. 

3  Scalf  v.  Tompkins,  61  T.  476. 

*  White  v.  Johnson,  5  Civ.  App.  480  (24  S.  W.  Rep.  568). 

5  Tex.  &  Pac.  Ry.  Co.  v.  Klepper,  24  S.  W.  Rep.  567. 

6Ostrom  v.  Tarver,  28  S.  W.  Rep.  701,  29  S.  W.  Rep.  69. 

'  Nunn  v.  Edmiston,  29  S.  W.  Rep.  1115;  Pickett  v.  Edwards,  25  S.  W.  Rep.  32, 

8Gholston  v.  Ramey,  30  S.  W.  Rep.  713;  Harrold  v.  Barwise,  30  S.  W,.  Rep.  498.. 

9  G.,  C.  &  S.  F.  Ry.  Co.  v.  Grossman,  33  S.  W.  Rep.  290. 

10  Matula  v.  Fitzgerald,  4  App.  C.  C.,  §  70. 

11  Milam  v.  Filgo,  3  Civ.  App.  343  (22  S.  W.  Rep.  538).    See,  also,  Blanton  v. 
Langston,  60  T.  149. 

12  Durham  v.  Flannagan,  2  App.  C.  C.,  §  23.     Where  the  defendant  files  a  plea 
in  reconvention  in  the  lower  court,  waiving  a  part  of  his  claim,  he  cannot 
amend  his  answer  on  appeal  and  claim  an  amount  in  excess  of  the  jurisdiction 
of  the  justice.     Ostrom  v.  Tarver,  28  S.  W.  Rep.  701. 

Where  defendant  appeals  from  a  justice's  judgment,  and  in  the  district  court 
pleads  in  abatement  the  non-joinder  of  a  necessary  plaintiff,  and  also  files  a 
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Where  defendant  pleads  a  set-off  in  the  justice's  court,  he  will  not 
be  permitted  to  add  new  items  on  appeal.1 

Where  the  pleadings  are  omitted  from  the  transcript,  it  may  be 
shown  by  parol  what  they  were.2  Where  the  justice's  transcript 
shows  that  there  were  pleadings  in  the  lower  court,  and  it  does  not 
-appear  that  there  were  no  pleadings  in  the  county  court,  the  court 
of  civil  appeals  will  presume  that  there  were  pleadings  to  support 
the  judgment,  and  that  they  were  the  same  as  the  pleadings  in  the 
justice  court.3 

§  1104.  Trial  on  appeal. 

The  trial  is  de  novo*  In  actions  of  forcible  entry  and  detainer 
the  case  is  docketed  by  the  clerk  of  the  appellate  court,  and  the 
-case  is  tried  de  novo,  either  with  or  without  a  jury,  as  in  other  cases.5 

There  is  no  authority  for  trying  the  cause  and  rendering  judg- 
ment before  the  next  term  of  the  appellate  court  after  the  judgment 
of  the  justice  was  rendered,  though  the  papers  may  be  filed  before 
that  time.6  Should  the  judge  of  the  appellate  court  be  disqualified 
to  try  the  case,  a  special  judge  would  be  appointed.  There  is  now 
no  authority  for  transferring  the  case  from  the  county  court  to  the 
district  court.7 

The  proceedings  before  the  justice  are  to  be  construed  with  liber- 
ality and  indulgence.  If  they  are  intelligible  and  attain  the  ends 
•of  substantial  justice,  they  are  generally  sustained.8 

§  1105.  Effect  of  appeal  on  the  judgment  appealed  from. 
An  appeal  from  a  judgment  rendered  in  a  justice's  court  does 
not  merely  suspend  its  execution  until  the  determination  of  the 

:plea  setting  up  a  special  contract,  it  is  not  error  to  permit  the  person  named  to 
be  joined,  especially  where  appellant's  new  plea  makes  such  joinder  necessary. 
Mo.  Pac.  Ry.  Co.  v.  Smith,  16  S.  W.  Rep.  803. 

i  Downtain  v.  Connellee,  2  Civ.  App.  95  (21  S.  W.  Rep.  56). 

2Gholston  v.  Ramey,  30  S.  W.  Rep.  713. 

3  Porter  v.  Russek,  29  S.  W.  Rep.  72;  Howard  v.  Faggard,  32  S.  W.  Rep.  188. 
When  the  record  on  appeal  shows  affirmatively  that  no  issue  of  damages  for 
detention  of  the  property  claimed  in  the  suit  was  raised  at  the  trial,  the  fact  that 
pleadings  in  the  justice's  court  are  oral  will  not  raise  a  presumption  that  such 
issued  was  pleaded.  Morris  v.  Long,  26  S.  W.  Rep.  467. 

Plaintiff  sued  on  an  account  stated,  and  on  appeal  pleaded  orally  that  the  ac- 
•count  had  been  assigned  to  him.  Held,  that  in  the  absence  of  pleadings  required 
in  the  justice  court  it  would  not  be  presumed  that  such  assignment  was  not 
then  pleaded,  and  that  in  any  event  he  was  entitled  to  make  the  amendment. 
Davis  v.  Sorrenson,  27  S.  W.  Rep.  209. 

*  Const,,  art.  V,  §  16;  R.  S.  1294;  Boaz  v.  Padock,  1  App.  C.  C.,  §§  39,  40. 

6R.  S.  2537. 

6  Cowart  v.  Oram,  1  App.  C.  C.,  §  183. 

7  Baldwin  v.  McMillan,  1  App.  C.  C.,  §  516;  Const.,  art.  V,  §  16;  R.  S.  1130,  1181; 
•ante,  §  44. 

8  Con  way  v.  Merrifleld,  1  App.  C.  C.,  §  1025;  Clay  v.  Clay,  7  T.  250;  Perry  v. 
JMcKenzie,  4  T.  154. 
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•cause  in  the  appellate  court,  as  does  an  appeal  from  the  district 
or  county  court;  but  its  effect  is  to  annul  the  judgment.  On 
such  appeals  the  appellate  court  does  not  affirm  or  reverse,  but 
tries  the  case  on  its  merits,  and  renders  such  judgment  as  ought  to 
be  rendered,  and  does  not  award  a  procedendo.  In  all  cases  of 
joint  judgments  where,  on  appeal,  the  trial  is  de  novo,  the  rule  is 
that  an  appeal  by  any  party  against  whom  the  judgment  was  ren- 
dered annuls  the  judgment  and  divests  it  of  all  power  to  support 
an  execution.1  With  some  exceptions  the  cause  is  conducted  as  if 
originally  brought  in  the  appellate  court.  The  justice's  judgment 
is  vacated,  and,  if  the  plaintiff  recovered  it,  he  derives  no  benefit 
from  that  fact  in  the  new  trial.  He  must  prove  his  case,  as  if  he 
had  never  proved  it  before,  and  he  may  be  dismissed  for  any  cause 
that  would  have  operated  a  dismissal  had  the  cause  been  commenced 
in  the  appellate  court.  The  judgment  belo\v  being  vacated,  it  is 
the  duty  of  the  plaintiff  to  prosecute  his  suit  to  obtain  a  new  judg- 
ment, and  if  dismissed  he  is  out  of  court  as  effectually  as  if  his  suit 
had  never  been  commenced  in  the  court  below.  Where  the  case  is 
•dismissed  on  plaintiff's  motion,  an  order  that  the  cause  be  dismissed 
without  prejudice  to  the  judgment  of  the  justice  is  erroneous.2 

The  above  rule  applies  where  the  case  is  dismissed  for  some 
cause  other  than  a  defect  or  irregularity  in  bringing  up  the  appeal. 
If  no  appeal  from  the  original  judgment  lies,  or  if  the  law  regu- 
lating appeals  has  not  been  complied  with,  the  judgment  of  the 
justice  of  the  peace  remains  in  force  after  an  entry  dismissing  the 
appeal.  If  the  judgment  of  the  county  court  dismissing  the  appeal 
recites  that  it  was  because  it  had  no  jurisdiction,  that  judgment  is 
conclusive  until  set  aside,  and  estops  the  party  complaining  from 
attacking  its  validity  in  a  collateral  proceeding.  Unless  properly 
set  aside,  the  justice  of  the  peace  may  issue  execution  on  the  judg- 
ment, but  not  for  the  costs  incurred  in  the  appeal.3  There  is  no 
statute  authorizing  the  court  to  award  a.  procedendo  when  it  dis- 
misses the  appeal,  yet  that  the  order  of  dismissal  contains  the  fur- 
ther clause  that  the  justice  court  proceed  with  the  execution  of  its 
judgment  is  no  ground  for  reversal.  The  law  would  require  such 
action,  and  such  direction  in  the  judgment  is  harmless.4  Where  a 
certiorari  is  dismissed,  the  judgment  directs  the  justice  of  the  peace 

1  Moore  v.  Jordan,  65  T.  395,  citing  Powell  on  Appellate  Procedure,  359,  378; 
Freeman  on  Judg.,  328:  Curtis  v.  Beardsly,  15  Conn.  523;  Bank  v.  Wheeler,  28 
Conn.  441 ;  Campbell  v.  Howard,  5  Mass.  378;  Bender  v.  Lockett,  64  T.  566.     See, 
also,  M.,  K.  &  T.  Ry.  Co.  v.  Mosty,  8  Civ.  App.  330. 

2  Bender  v.  Lockett,  64  T.  566.    The  case  was  dismissed  on  account  of  the  loss 
•of  the  papers,  and  it  was  therefore  apparent  that  the  appeal  was  not  dismissed 
for  any  irregularity  in  bringing  it  up. 

3  Roberts  v.  McCamant,  70  T.  743  (8  S.  W.  Rep.  543). 
••Llano  Imp.  Co.  v.  White,  5  Civ.  App.  109  (23  S.  W.  Rep.  594). 
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to  proceed  with  the  execution  of  the  judgment  below.1  It  seems, 
however,  that  such  an  order  is  not  necessary  on  dismissing  an  ap- 
peal, but  that  a  procedendo  ought  not  to  be  awarded.'2  The  court 
on  dismissing  an  appeal  for  want  of  jurisdiction  may  render  judg- 
ment for  the  costs  of  the  appeal.3 

§  1106.  Judgment  of  appellate  court. 

The  judgment  rendered  on  appeal  is  enforcad  by  the  appellate 
court.4  Where  a  case  is  removed  by  certiorari,  and  the  writ  is  dis- 
missed, the  judgment  directs  the  justice  to  execute  his  judgment.5 

The  district  court  cannot  enforce  by  its  judgment  an  agreement 
of  different  defendants  in  different  suits  having  the  same  plaintiff, 
before  a  justice  of  the  peace,  to  the  effect  that  the  judgment  ren- 
dered in  one  case  appealed  to  the  district  court  should  apply  to  all 
the  other  cases  which  were  not  appealed.  Placing  the  unappealed 
cases  on  the  docket  of  the  district  court  by  consent  does  not  call 
into  exercise  its  appellate  jurisdiction,  and  it  cannot  exercise  over 
them  original  jurisdiction.6 

§  1107.  Trial  and  judgment  in  actions  of  forcible  entry  and  detainer; 
appeal;  writ  of  restitution  or  execution. 

On  the  trial  of  an  appeal  in  an  action  of  forcible  entry  and  de- 
tainer, the  appellee  is  permitted  to  prove  the  damages  for  withhold- 
ing the  possession  of  the  premises  from  him  during  the  pendency 
of  the  appeal,  and  for  his  reasonable  expenses  in  prosecuting  or  de- 
fending the  cause  in  the  county  court;  and  if  the  possession  of  the 
premises  be  not  adjudged  to  the  appellant,  the  court  will  render 
judgment  also  in  favor  of  the  appellee  and  against  the  appellant 
and  the  sureties  on  his  bond,  for  the  damages  proved  and  all  costs. 

After  a  trial  upon  the  merits  the  proper  judgment  will  be  ren- 
dered upon  the  law  and  facts,  or  upon  the  verdict  of  the  jury,  as 
the  case  may  be;  and  the  judgment  finally  disposing  of  the  cause 
is  conclusive  of  the  litigation,  and  no  further  appeal  is  allowed,  ex- 
cept where  the  judgment  shall  be  for  damages  in  an  amount  exceed- 
ing $100. 

The  writ  of  restitution  or  execution,  or  both,  will  be  issued  by 
the  clerk  of  the  court  according  to  the  judgment  rendered,  and 
must  be  executed  by  the  sheriff  or  constable  as  in  other  cases;  and 
the  writ  cf  restitution  will  not  be  suspended  or  superseded  in  any 

1  R.  S.  355. 

2  Roberts  v.  McCamant.  70  T.  743  (8  S.  W.  Rep.  543);  Llano  Imp.  Co.  v.  White, 
5  Civ.  App.  109  (23  S.  W.  Rep.  594). 

3  Llano  Imp.  Co.  v.  White.  5  Civ.  App.  109  (23  S.  W.  Rep.  594);  Roeser  v.  BelL 
mer,  7  T.  1 ;  Wadsworth  v.  Chick,  55  T.  241. 

4  R.  S.  1343. 

5R.  S.  355.    See  §  1105,  supra. 
6  Woodruff  v.  Harrell,  67  T.  298. 
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-case  by  any  appeal  taken  from  the  final  judgment.1  The  proceed- 
ings in  the  action  of  forcible  entry  or  forcible  detainer  do  not  bar 
an  action  for  trespass,  damages,  waste,  rent  or  mesne  profits.2 

The  provision  of  the  statute  making  the  judgment  on  appeal 
final  was  intended  as  the  rule  between  the  original  parties  only.3 
Where  the  defendant  appeals  he  is  fully  apprised  of  the  nature  of 
the  action  he  is  called  upon  to  defend,  and  cannot  raise  the  question 
of  the  regularity  of  the  citation.4 

"Where  the  party  in  possession  vacates  the  premises  pending  the 
appeal,  and  the  other  party  takes  possession,  damages  should  be 
-awarded  only  for  the  time  the  possession  was  withheld  pending  the 
appeal,  and  the  damages  should  be  proved.5 

§  1108.  General  provision  as  to  procedure. 

Whenever  the  mode  of  proceeding  in  any  particular  case  or  mat- 
ter is  not  prescribed  by  the  provisions  of  the  title  of  the  Revised 
Statutes  on  justices'  courts,  or  of  some  other  law  or  title  specially 
relating  thereto,  it  is  governed  by  the  provisions  of  the  title  re- 
lating to  the  mode  of  proceeding  in  the  district  and  county  courts 
in  civil  cases,  in  so  far  as  the  same  are  applicable.6 

It  is  held  that  the  statutory  provisions  on  appeal  bonds  on  ap- 
peals from  justices'  courts  were  intended  fully  to  prescribe  the  reg- 
ulations, and  that  the  above  provision  does  not  authorize  a  resort 
to  the  statute  regulating  appeals  from  the  district  and  county 
courts.7  The  provision  exempting  executors,  etc.,  from  giving  bond 
is  made  applicable  by  the  above  provision.8 

1  R.  S.  2538,  2540,  2541. 

2  R.  S.  2542. 

3  Texas  Land  Co.  v.  Turman,  52  T.  619;  Chadoin  v.  Magee,  20  T.  476. 
<  Irwin  v.  Davenport,  84  T.  512  (19  S.  W.  Rep.  692). 

5  Steele  v.  Steele,  2  App.  C.  C.,  §  348. 
«R.  S.  1677. 

7  Pace  v.  Webb,  79  T.  314  (15  S.  W.  Rep.  269).    See  Colorado  County  v.  De- 
laney,  54  T.  280. 

8  Kerr  v.  Stone,  1  App.  C.  C.,  §  810. 
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§  1109.  Jurisdiction;  when  writ  may  issue. 

After  final  judgment  in  a  court  of  a  justice  of  the  peace,  in  any 
cause  except  in  cases  of  forcible  entry  and  detainer,  the  cause  may 
be  removed  to  the  county  court  by  writ  of  certiorari;  or  to  the  dis- 
trict court,  if  the  jurisdiction,  civil  or  criminal,  has  been  transferred 
to  that  court.1  The  writ  will  not  be  granted  after  ninety  days  from 
the  final  judgment  of  the  justice.2 

It  is  also  provided  by  statute  that  "  any  cause  tried  before  a  jus- 
tice of  the  peace,  wherein  the  amount  in  controversy,  or  the  judg- 
ment, exceeds  $20,  exclusive  of  costs,  may  be  removed  from  such 
justice's  court  to  the  county  court  by  certiorari,  under  the  rules  pre- 
scribed in  the  title  and  chapter  relating  thereto." 3 

By  another  statute  the  county  court  has  "  appellate  jurisdiction 
in  civil  cases  over  which  the  justices'  courts  have  original  jurisdic- 
tion, when  the  judgment  of  the  court  appealed  from,  or  the  amount 
in  controversy,  shall  exceed  $20,  exclusive  of  costs;  "4  and  it  is  also 
provided  that  "  the  county  court  shall  have  power  to  hear  and  de- 
termine cases  brought  up  from  the  justices'  courts  by  certiorari, 
under  the  provisions  of  the  title  relating  thereto."5  It  is  held  that 
the  writ  will  not  lie  where  the  judgment  or  the  amount  in  contro- 

1R.S.  341,  1159, 1169. 

2R.  S.  346;  Haley  v.  Villeneuve,  11  T.  617.  It  has  been  held  that  where  the 
judgment  is  void  for  want  of  proper  service  of  citation,  the  writ  will  issue  after 
the  time  specified.  McFadden  v.  Spencer,  18  T.  440. 

»R.  S.  1675. 

<R.  S.  1158. 

*R.  S.  1159. 
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versy  is  less  than  $20;  and  jurisdiction  cannot  be  conferred  on  the- 
appellate  court  by  consolidating  several  cases  in  one  writ.1 

A  party  may  resort  at  the  same  time  to  both  the  remedies  of  ap- 
peal and  certiorari;  but  he  would  be  required  tq  elect  which  remedy 
he  would  rely  upon,  and  the  one  abandoned  would  be  dismissed  at 
his  costs.2  It  has  been  held  that  the  application  must  show  a  suffi- 
cient reason  why  he  did  not  appeal.3  But  this  view  is  not  main- 
tained in  other  cases.  It  is  said  that  the  applicant  need  not  show 
why  he  did  not  appeal;  that  if  he  chooses  to  appeal,  he  may,  by 
filing  a  proper  bond,  have  a  trial  de  novo  of  his  case,  as  of  course. 
If  he  neglects  to  perfect  his  appeal,  he  cannot  have  a  trial  de  novo 
by  certiorari,  unless  he  discloses  merits  in  his  case.4  The  party  is- 
not  required  to  move  for  a  new  trial  before  applying  for  the  writ.^ 

It  is  not  permissible  to  join  several  causes  in  one  petition.6 

§1110.  The  writ;  how  issued;  form;  when  returnable. 

The  writ  is  issued  by  order  of  the  court  or  judge,7  either  in  term 
time  or  in  vacation.3  It  commands  the  justice  to  make  and  certify 
a  copy  of  the  entries  in  the  cause  on  his  docket,  and  transmit  the- 
same,  with  the  papers  in  his  possession,  to  the  proper  court,  on  or 
before  the  first  day  of  the  next  term  thereof;  but  if  there  be  not 
time  to  make  the  return  at  that  term,  it  must  be  made  at  the  next 
succeeding  term.9  The  order  of  court  granting  the  writ,  when 
made  in  vacation,  must  be  filed  with  the  clerk  of  the  court  to  which 
the  writ  is  returnable.10 

A  judge  who  is  disqualified  to  try  the  cause  cannot  grant  the- 
writ  to  remove  the  cause  to  his  court  for  trial;11  and  it  has  been 
held  that  when  the  writ  has  been  ordered  by  a  disqualified  county 
judge,  and  the  case  has  been  docketed,  it  should  be  transferred  to 
the  district  court.12  But  there  is  now  no  authority  for  a  transfer  of 
a  cause  in  such  case.  A  special  judge  must  be  appointed.13  A  writ 

1 G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  2  App.  C.  C.,  §  357. 

2Lindheim  v.  Davis,  2  App.  C.  C.,  §  108;  Quinn  v.  Elam,  1  App.  C.  C.,  §  1108. 

3  Miner  v.  Close,  1  App.  C.  C.,  §  73.      The  point  was  not  directly  decided  in- 
Cotton  v.  Gammon,  4  T.  83,  nor  in  Mays  v.  Lewis,  4  T.  1. 

4  Quinn  v.  Elam,  1  App.  C.  C.,  §  1108;  Ward  v.  McRimmond,  12  T,314;  Haii  v, 
Magale,  1  App.  C.  C.,  §  852. 

5  Ward  v.  McRimmond,  12  T.  314. 

6G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  2  App.  C.  C.,  §  357. 

•  R.  S.  342. 

8R.S.  1107,  1163. 

9R.  S.  343. 
10R.S.  348. 

"  Baldwin  v.  McMillan,  1  App.  C.  C.,  §  515. 
i2Fellrath  v.  Gilder,  1  App.  C.  C.,  §  1060. 

is  See  §  44,  ante;  R.  S.  1130-1132.  In  Ray  v.  Parsons,  14  T.  370,  it  was  held  that, 
in  case  of  the  disqualification  of  the  judge,  the  writ  might  be  ordered  by  the 
judge  of  another  county. 
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issued  by  the  clerk  without  the  fiat  of  the  judge  is  void.1  When 
the  writ  is  ordered  and  bond  given  the  court  acquires  jurisdiction, 
and  may  proceed  to  hear  the  case  when  the  papers  are  sent  up  in 
obedience  to  a  subpoena  duces  tecum  issued  by  the  clerk.  The  form 
of  the  process  is  immaterial  if  the  purpose  is  accomplished ;  the  ap- 
plicant is  not  responsible  for  the  mistake  of  the  clerk.2 

§1111.  Affidavit  required. 

The  writ  will  not  be  granted  unless  the  applicant,  or  some  person 
for  him  having  knowledge  of  the  facts,  make  affidavit  in  writing, 
setting  forth  sufficient  cause.3  The  affidavit  must  be  filed  with  the 
•clerk  of  the  court  to  which  the  writ  is  returnable.4  It  cannot  be 
amended,  nor  can  a  new  one  be  filed  in  the  county  or  district 
«court.5 

The  words  "  or  some  person  for  him  having  knowledge  of  the 
facts  "  apply  to  any  person  who  may  be  cognizant  of  the  facts  stated 
in  the  petition,  and  not  simply  to  an  agent  or  attorney,  as  provided 
in  article  5  of  the  Revised  Statutes.6  The  affidavit  may  be  made 
before  any  officer  who  is  competent  under  the  statute.7 

An  affidavit  by  an  agent  to  the  effect  that  the  allegations  and 
statements  in  the  petition  are  true  and  correct  "  to  the  best  of  his 
:knowledge  and  belief  "  is  insufficient.8 

An  affidavit  "  that  all  the  material  allegations  of  the  above  and 
fdregoing  petition  are  true  so  far  as  stated  upon  my  own  knowl- 
edge, and  so  far  as  stated  upon  the  information  of  others  are  be- 
lieved to  be  true,"  was  held  sufficient  upon  a  motion  to  quash  the 
•certiorari  on  the  ground  of  insufficiency  of  the  affidavit,  the  motion 
failing  to  specify  the  defect.9 

At  an  early  day,  when  the  statute  did  not  prescribe  what  should 
be  deemed  sufficient  cause,  it  was  held  that  on  motion  to  quash  it 
was  only  required  that  the  affidavit  comply  substantially  with  the 
law ;  that  the  practice  was  to  construe  the  proceedings  liberally, 
and  not  to  require  that  strictness  which  is  required  in  proceedings 
in  ordinary  cases  in  the  district  courts.10 

§  1112.  Sufficient  cause. 

The  early  statutes  provided  that  the  applicant  should  set  forth 
sufficient  cause  for  the  writ,  or  that  he  believed  that  injustice  had 

1  Gaston  v.  Parker,  1  App.  C.  C.,  §  107. 

2  Beauchamp  v.  Schiff,  3  App.  C.  C.,  §  170. 

3  R.  S.  344. 

4  R.  S.  348. 

5  R.  S.  354. 

«  Hunt  v.  A.,  T.  &  S.  F.  Ry.  Co.,  28  S.  W.  Rep.  460. 
7  See  §  775,  ante. 

sgpinks  v.  Matthews,  80  T.  373  (15  S.  W.  Rep.  1101). 
9Seeligson  v.  Wilson,  58  T.  369;  Rollison  v.  Hope,  18  T.  446. 
*o  Rollison  v.  Hope,  18  T.  446. 
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been  done  him  by  the  judgment.1  Under  these  statutes  the  courts 
held  that  the  writ  was  not  a  writ  of  right,  but  that  the  application 
was  addressed  to  the  discretion  of  the  court.2  This  view  is  held  at 
the  present  time,3  notwithstanding  the  statute  now  provides  what 
shall  constitute  sufficient  cause:  "  In  order  to  constitute  a  sufficient 
•cause,  the  facts  stated  must  show  either  that  the  justice  of  the  peace 
had  not  jurisdiction,  or  that  injustice  was  done  to  the  applicant  by 
the  final  determination  of  the  suit  or  proceeding,  and  that  such  in- 
justice was  not  caused  by  his  own  inexcusable  neglect." 4 

Where  the  time  for  an  appeal  has  expired,  may  the  court,  in  the 
exercise  of  its  discretion,  reject  an  application  which  conforms 
.strictly  to  the  requirements  of  this  statute?  It  is  not  clear  from 
the  decisions  that  the  party  in  such  case  would  have  any  remedy 
by  injunction,  even  in  case  of  a  void  judgment.5  The  decisions  are 
sufficiently  numerous  as  to  the  sufficiency  of  the  application  on  a 
motion  to  quash  the  writ. 

§  1113.  Same  —  Judgment  rendered  without  jurisdiction. 

Where  the  justice  renders  a  judgment  without  having  obtained 
jurisdiction  of  the  person  of  defendant  by  a  proper  service  of  cita- 
tion, and  there  has  been  no  waiver  of  the  defect,  the  writ  will  lie.6 
And  it  is  held  that  the  writ  may  issue  in  such  a  case  after  the  time 
limited  for  making  application.7 

A  petition  is  sufficient  which  shows  that  the  justice's  court  had 
no  jurisdiction  over  the  applicant  by  reason  of  his  residence  in  an- 
other county.8  That  the  judgment  complained  of  was  rendered  by 
the  justice  at  a  time  when  by  law  a  regular  term  of  his  court  could 
not  be  held  is  a  sufficient  ground  for  the  writ.9 

IR  D.  468,  469. 

2  Clark  v.  Hutton,  28  T.  123;  Wallerath  v.  Kapp,  31  T.  359;  O'Brien  v.  Dunn,  5 
T.  570;  Ford  v.  Williams.  6  T.  311. 

»  Wilson  v.  Griffin,  1  App.  C.  C.,  §  1313;  G.,  C.  &  S.  F.  Hy.  Co.  v.  Odom,  4  App. 
C.  C.,  §  106. 

4  R.  S.  345. 

5  See  §§  898,  901,  ante;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  74  T.  47  (11  S.  W.  Rep. 
918);  G.,  C.  &  S.  F.  Ry.  Co.  v.  Rawlins,  80  T.  579  (16  S.  W.  Rep.  430);  Glass  v. 
Smith,  66  T.  548  (2  S.  W.  Rep.  195);  Smith  v.  Devveese,  41  T.  594;  Cooke  v.  Burn- 
ham,  32  T.  129. 

6  Hunt  v.  A.,  T.  &  "S.  F.  Ry.  Co.,  28  S.  W.  Rep.  460;  Perry  v.  Rohde,  20  T.  729; 
Hill  v.  Faison,  27  T.  428. 

7  McFaddin  v.  Spencer,  18  T.  440. 

8Tillman  v.  Hood,  3  App.  C.  C.,€§  191.  But  it  must  appear  that  the  debt  was 
not  payable  in  the  county  in  which  the  suit  was  brought.  Perry  v.  Lovett,  24 
T.  359. 

9  Braidfoot  v.  Taylor,  1  App.  C.  C.,  §  174.  A  justice  of  the  peace  has  jurisdic 
tion  of  a  suit  against  a  county  to  recover  a  wolf-scalp  bounty,  without  the  ne- 
cessity of  presenting  the  claims  to  the  commissioners'  court,  and  a  certiorari  will 
not  lie  on  the  ground  of  want  of  jui'isdictioru  Dimmitt  County  v.  Salmon,  35 
S.  W.  Rep.  752. 
68 
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"Where  the  petition  alleges  that  the  justice  erroneously  overruled 
the  petitioner's  plea  to  the  jurisdiction,  and  a  reference  to  the  jus- 
tice's transcript  fails  to  show  that  the  plea  was  presented  and  acted 
upon,  the  proceeding  is  properly  dismissed;  especially  when  it  doe& 
not  appear  from  the  petition  that  the  plea  was  urged  as  a  defense, 
or  that  any  attempt  was  made  to  establish  it  by  evidence.1 

The  petition  should  set  out  the  facts  in  attempting  to  show  want 
of  jurisdiction  and  not  conclusions  merely.2 

§  1114.  Same  —  Allegations  of  injustice. 

The  meaning  of  the  statute  is  that  the  determination  of  the  case 
against  the  applicant  in  the  justice's  court  must  not  have  been  oc- 
casioned by  his  fault  or  negligence  in  making  a  full  defense.3  The 
applicant  must  show  that  he  has  rights,  or  a  valid  defense,  of  which 
he  has  been  deprived  by  the  erroneous  action  of  the  inferior  court,, 
or  that,  without  fault  or  want  of  diligence  on  his  part,  he  has  been 
unable  to  present  his  rights  or  his  defense.4 

The  negligence  which  will  defeat  the  right  to  the  writ  is  the  neg- 
ligence of  the  applicant,  and  not  that  of  his  attorney.  If  the  peti- 
tion shows  merits,  and  there  is  reason  to  apprehend  that  injustice 
has  been  done  without  the  fault  of  the  applicant,  he  is  entitled  to- 
the  writ.5  The  petition  must  show  merits,6  except  where  relief  is 
sought  against  a  void  judgment.7  The  errors  complained  of  must 
not  be  mere  irregularities.8 

A  defendant  is  not  required  to  offer  evidence  in  defense  until  the 
plaintiff  has  made  a  prima  facie  case ;  and  a  showing  that  judgment 
was  rendered  for  plaintiff  without  any  lawful  evidence  is  a  sufficient 
ground  for  the  writ,  and  excuses  a  failure  of  the  applicant  to  offer 
evidence  in  defense.9  A  petition  is  sufficient  which  shows  that  the 

iSpinks  v.  Matthews,  80  T.  373  (15  S.  W.  Rep.  1101);  Bradshaw  v.  Davis,  8  T. 
344. 

2Peabody  v.  Buentillo,  18  T.  313;  Bradshaw  v.  Davis,  8  T.  344. 

'Quinn  v.  Elam,  1  App.  C.  C.,  §  1108;  H.  &  T.  C.  Ry.  Co.  v.  Simon,  2  App.  C.C.r 
g  99;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Coleman,  2  Civ.  App.  548  (21  S.  W.  Rep.  936). 

4  Clark  v.  Button,  28  T.  123;  Hooks  v.  Lewis,  16  T.  551;  Darling  v.  Neill,  15  T. 
104.     It  is  held  that  the  writ  will  lie  where  a  judgment  by  default  is  entered 
for  more  than  is  due.     Weihl  v.  Davy.  6  T.  168.     And  see  Hamman  v.  Lewis,  34 
T.  474. 

5  Hail  v.  Magale,  1  App.  C.  C.,  §  853;  Hooks  v.  Lewis,  16  T.  551;  Ahrens  v. 
Giesecke.  9  T.  432. 

6  Jones  v.  Nold,  22  T.  379;  Norris  v.  Rhodes,  25  T.  625;  Cordes  v.  Kauffuian,  29- 
T.  179. 

7  Aycock  v.  Williams,  18  T.  392. 

*  Clark  v.  Hutton,  28  T.  123. 

*  Lindheim  v.  Davis,  2  App.  C.  C.,  §  108.    The  reason  given  for  not  urging  the 
defense  below  was,  that  appellant  had  no  information  of  the  nature  of  ap- 
pellee's claim  save  such  as  could  be  obtained  from  an  inspection  of  plaintiff's 
account  filed  in  the  justice  court,  and  from  that  appellant  was  justified  in  be- 
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justice  erred  in  a  matter  of  law  in  giving  judgment  against  the 
petitioner.1 

§  1115.  Statement  of  the  facts  proved  and  the  defense  relied  upon. 

The  petition  should  set  out  the  substance  of  the  evidence  in  the 
trial  before  the  justice  in  order  that  the  court  may  determine  the 
merit  of  the  application;2  and  it  ought  to  be  averred  that  ail 
the  facts  proved  are  stated.3  Where  the  petition  is  based  on  the 
ground  that  the  court  decided  unjustly  upon  the  merits,  it  should 
contain  a  statement  of  all  the  facts  that  were  in  evidence  on  the 
trial.4  Yague  general  statements  of  the  injustice  of  the  cause  of 
action,  or  of  the  validity  of  the  defense,  are  not  sufficient,5  but 
there  must  be  such  fullness  and  certainty  as  to  show  what  the  case 
really  was.  There  should  be  a  reasonable  degree  of  certainty,  but 
not  that  extreme  degree  which  is  described  in  law  as  certainty  to  a 
certain  intent  in  every  particular,  and  which  rebuts  every  conclu- 
sion to  the  contrary.6  It  is  not  sufficient  to  state  that  a  certain 
material  fact  was  satisfactorily  proved  without  setting  forth  what 
was  proved.7 

A  petition  which  gives  the  substance  of  the  facts  proved  is  suffi- 
cient. It  need  not  set  out  written  instruments  in  k<%c  verba,  nor 
state  the  testimony  of  each  witness  at  length.8  Where  a  fact  neces- 
sary to  the  defense  of  a  case  was  not  proved,  a  good  reason  must 
be  shown  why  it  was  not  proved.9 

lieving  that  the  claim  was  based  upon  the  refusal  of  appellant  to  allow  plaintiff 
to  ride  on  its  road  by  virtue  of  a  ticket  purchased  in  San  Antonio;  and  know- 
ing that  appellant  had  no  agent  in  San  Antonio  for  sale  of  tickets,  appellant 
had  no  reason  to  suspect  that  appellee  upon  the  trial  would  swear,  as  he  did, 
that  he  purchased  the  ticket  described  in  his  account  from  an  agent  of  the  ap- 
pellant, and  said  testimony  was  a  surprise  to  appellant.  This  was  held  not  a 
good  excuse,  and  the  certiorari  was  properly  dismissed.  G.,  C.  &  S.  F.  Ry.  Co. 
v.  Coleman,  2  Civ.  App.  548  (21  S.  W.  Rep.  936). 

The  fact  that  a  defendant  had  to  deliver  milk  every  morning,  and  had  no  one 
to  attend  to  his  business  in  his  absence,  is  not  a  good  reason  for  failure  to  ap- 
pear and  defend  a  suit.  Landa  v.  McGehee,  19  S.  W.  Rep.  516. 

1  Carroll  v.  Gilbert,  4  App.  C.  C.,  §  266. 

2  Miner  v.  Gose,  1  App.  C.  C.,  §  73;  Johnson  v.  Lane,  12  T.  179:  Rollison  v.  Hope, 
18  T.  446;  Clark  v.  Hutton,  28  T.  123;  Jones  v.  Nold,  22  T.  379;  G.,  H.  &  S.  A.  Ry. 
Co.  v.  Jackson,  2  App.  C.  C.,  §  174. 

SGivens  v.  Blocker,  23  T.  633;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Odom.  4  App.  C.  C.,  §  106. 

4  Doughty  v.  Hale,  1  App.  C.  C.,  §  1251;  Phillips  v.  Parr,  19  T.  91;  Givens  v. 
Blocker,  23  T.  633. 

•r'Ford  v.  Williams.  6  T.  311. 

"McKensie  v.  Pitner,  19  T.  379:  Jones  v.  Nold,  22  T.  379. 

7  Perry  v.  Lovett,  24  T.  359. 

»  Stuart  v.  Man.  2  App.  C.  C.,  §  784;  Beard  v.  Miller,  4  App.  C.  C.,  §  76. 

9  H.  &  T.  C.  Ry.  Co.  v.  Simon,  2  App.  C.  C.,  §  99.  Petition  showing  an  injus- 
tice done,  and  no  fault  on  the  part  of  petitioner,  held  sufficient  without  setting 
out  the  entire  evidence.  Nelson  v.  Hart,  23  S.  W.  Rep.  831.  The  nature  of  the 
defense  need  not  be  shown  where  petitioner  was  unable  to  appear  by  reason  of 
sickness.  Ahrens  v.  Giesecke,  9  T.  432. 
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Where  the  statute  of  limitations  was  available  as  a  defense,  it 
must  appear  that  it  was  pleaded  and  relied  upon ; l  and  where  it  so 
appears,  the  allegation  will  be  taken  as  true  on  motion  to  dismiss, 
although  it  may  not  appear  from  the  entries  on  the  justice's  docket 
that  any  defense  was  made.2  The  petition  must  state  a  good  and 
complete  ground  of  defense.3  If  a  written  instrument  is  set  up  as 
.a  ground  on  which  to  claim  the  writ,  it  should  be  set  out  in  the 
petition.4  The  facts  should  show  clearly  what  the  merits  of  the 
cause  are  and  the  means  of  establishing  them  by  proof  to  the  ad- 
vantage of  the  petitioner,  if  an  opportunity  is  offered.5 

It  has  been  held  that  the  petition  is  not  amendable  in  the  appel- 
late court.6  But  it  seems  that  an  amendment  may  be  allowed  by 

affixing  the  impress  of  the  official  seal  to  the  jurat} 

\ 

§  1116.  Bond  required. 

Before  the  writ  is  issued  the  party  applying  therefor  must  cause 
to  be  filed  a  bond,  with  two  or  more  good  and  sufficient  sureties,  to 
be  approved  by  the  clerk,  payable  to  the  adverse  party,  in  such 
sum  as  the  judge  shall  direct,  to  the  effect  that  the  party  applying 
therefor  will  perform  the  judgment  of  the  court,  if  the  same  shall 
be  against  him.8  An  amendment  of  the  bond  is  not  permitted  nor 
can  a  new  one  be  filed  in  the  county  or  district  court.9  At  the  term 
to  which  the  Avrit  is  returnable,  the  adverse  party  may  move  to 
dismiss  for  want  of  a  sufficient  bond.10 

Under  articles  468,  469,.Paschars  Digest,  the  bond  was  condi- 

1  Robinson  v.  Lakey,  19  T.  139;  Huntsman  v.  Jarvis,  17  T.  161. 

2  Crawford  v.  Grain,  19  T.  145. 

3Cordes  v.  Kauffman,  29  T.  179;  Hamman  v.  Lewis,  34  T.  374;  Bodman  v.  Har- 
ris, 20  T.  81. 

4  Martin  v.  Nix,  19  T.  93. 

5  Bodman  v.  Harris,  20  T.  31. 

GGunter  v.  Jarvis,  25  T.  581;  Norris  v.  Rhodes,  25  T.  65. 

7  Hail  v.  Magale,  1  App.  C.  C.,  §  854. 

8  R.  S.  347. 

9  R.  S.  354.    Before  the  enactment  of  this  provision  it  was  held  that  a  bond 
with  only  one  surety  might  be  amended  (Berry  v.  Martin,  6  T.  264),  and  that 
where  the  bond  was  for  less  than  double  the  amount  of  the  judgment,  a  new 
bond  might  be  given  for  the  proper  amount.     Smith  v.  Wilson,  15  T.  132.     It 
was  also  held  that  a  certiorari  issued  without  bond  would  be  dismissed  (Cotton 
v.  Gammon,  4  T.  83),  but  that  where  an  effort  had  been  made  to  give  bond,  the 
court  should  allow  a  sufficient  one  to  be  filed.    Edminston  v.  Edwards,  31  T. 
172. 

10  R.  S.  353.  The  provision  dispensing  with  security  in  appeals  by  executors 
and  administrators  does  not  extend  the  exemption  to  proceedings  by  certiorari 
to  justices'  courts.  Ledbetter  v.  Swing,  19  T.  242;  Reese  v.  Hamilton,  20  T.  668. 
It  has  been  held  that  the  statute  dispensing  with  security  for  costs,  when  the 
party  makes  affidavit  that  he  is  unable  to  give  such  security,  does  not  author- 
ize the  issuance  of  a  writ  of  certiorari  without  bond.  Holmes  v.  Hollovvay,  21 
T.  658. 
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tioned  that  the  applicant  would  prosecute  the  suit  with  effect,  and 
pay  and  satisfy  the  judgment;  it  was  also  required  to  be  in  double 
the  value  of  the  amount  in  controversy.  Where  the  bond  is  con- 
ditioned as  required  by  the  present  statute,  the  further  condition, 
that  the  petitioner  will  prosecute  with  effect,  may  be  rejected  as 
surplusage.  Where  it  is  approved  by  the  judge,  but  the  clerk  issues 
the  writ  without  indorsing  his  approval  on  the  bond,  the  approval 
may  be  entered  mine  pro  tune.1 

When  the  bond  refers  for  a  description  of  the  judgment  to  the  peti- 
tion, and  the  judgment  is  fully  described  in  the  petition  so  as  to  iden- 
tify it  as  the  same  found  in  the  transcript,  it  will  be  held  that  the 
bond  sufficiently  describes  the  judgment.2  Where  the  judgment  is 
otherwise  fully  and  correctly  described,  a  small  discrepancy  in  the 
amount  of  the  judgment  as  actually  rendered  and  as  recited  in  the 
bond  will  not  vitiate  the  bond.3 

That  the  petitioner's  name  is  improperly  spelled  in  the  body  of 
the  bond  is  immaterial,  if  it  is  properly  signed  to  the  bond.4 

The  bond  need  not  be  under  seal.5  If  it  is  lost,  the  court  should 
permit  a  new  one  to  be  filed ;  and  if  this  is  not  done  in  a  reason- 
able time,  the  writ  should  be  dismissed  on  motion  of  the  adverse 
party.6  It  is  hardly  probable  that  the  loss  of  the  bond  is  contem- 
plated by  the  provision  of  the  statute  prohibiting  the  filing  of  a 
new  bond,  as  the  statute  makes  special  provision  for  supplying  lost 
papers.7 

Article  474  of  Paschal's  Digest  provided  that,  when  judgment  was 
against  the  party  removing  the  cause,  it  should  be  rendered  jointly 
and  severally  against  all  the  obligors  in  the  bond.  There  is  now 
no  express  statutory  provision  on  the  subject.  It  was  held  that  it 
was  error,  on  the  dismissal  of  a  writ,  to  give  judgment  against  the 
principal  and  his  sureties  on  the  bond  for  the  debt,  as  on  an  affirm- 
ance.8 

§  1117.  Issuance  of  writ;  duty  of  justice  when  service  is  made;  cita- 
tion. 

As  soon  as  the  affidavit,  order  of  the  judge  and  bond  have  been 
filed,  the  clerk  will  issue  the  writ.  Upon  service  of  the  writ  the 
justice  of  the  peace  must  stay  further  proceedings  on  the  judgment 
and  forthwith  comply  with  the  writ;  but  if  there  be  not  time  for 

i  Nelms  v.  Draub,  22  S.  W.  Rep.  995. 

2SeeligK>n  v.  Wilson,  58  T.  S69;  Nelson  v.  Hart,  23  S.  W.  Rep.  831. 

s  Hail  v.  Magale,  1  App.  C.  C.,  §  855. 

4  Braidfoot  v.  Taylor,  1  App.  C.  C.,  §  175. 

5  R.  S.  4862;  Courland  v.  Vollraer,  31  T.  398. 

6  Johnson  v.  McKissack,  20  T.  160. 
7R.  S.  1498;  ante,  §761. 
«Givens  v.  Blocker,  23  T.  633. 
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the  transcript  and  papers  to  be  filed  at  the  first  term  of  the  court, 
they  must  be  filed  at  the  next  succeeding  term.1  It  is  his  duty  im- 
mediately to  make  out  a  certified  copy  of  the  entries  made  on  his 
docket,  and  of  the  bill  of  costs  taken  from  his  fee-book,  and  trans- 
mit the  same,  together  with  the  original  papers  in  the  cause,  to  the 
clerk  of  the  proper  court  in  the  manner  and  within  the  time  pre- 
scribed.2 

As  soon  as  the  writ  is  issued,  the  clerk  must  issue  citation  for  the 
adverse  party,  as  in  ordinary  cases.3  The  applicant  cannot  be  held 
responsible  for  the  failure  of  the  clerk  to  issue  the  writ  in  time  to 
be  made  returnable  at  the  next  term  of  the  court.4 

§1118.  Docketing;  motion  to  dismiss. 

The  action  is  docketed  in  the  name  of  the  original  plaintiff  as 
plaintiff,  and  of  the  original  defendant  as  defendant.  The  adverse 
party  may,  at  the  return  term,  move  to  dismiss  for  want  of  suffi- 
cient cause  shown  by  the  affidavit,  or  for  want  of  a  sufficient  bond. 
If  the  writ  be  dismissed  the  judgment  will  direct  the  justice  to  pro- 
ceed with  the  execution  of  his  judgment.5  The  plaintiff  in  the  jus- 
tice's court  is  the  plaintiff  in  the  appellate  court,  and  he  is  under 
the  same  obligation  to  prepare  for  trial  and  prosecute  his  cause  as 
every  part}r  is  who  sues  originally  in  the  latter  court.  If  he  fail  to 
prosecute  his  suit,  it  may  be  dismissed  on  motion  of  his  adversary.6 

A  motion  to  dismiss  the  writ  must  be  made  and  acted  upon  at 
the  return  term.7  The  statute  is  mandatory,  and  its  requirements 
cannot  be  waived;8  and  where  it  is  made  and  overruled,  a  supple- 
mentary motion  embracing  other  grounds  cannot  be  considered  at 
a  subsequent  term.9  It  is  held  that  no  other  grounds  can  be  enter- 
tained for  quashing  the  writ  than  those  named  in  the  statute.10 

It  is  held  that,  on  motion  to  dismiss,  the  allegations  of  the  petition 
are  taken  as  true.  The  facts  stated  in.  the  justice's  transcript  are 
not  to  be  considered  in  opposition  to  the  allegations  of  the  petition.11 
But  the  supreme  court,  by  reference  to  the  justice's  transcript,  as- 

i  R.  S.  849.  850,  1673,  1676. 

*R.  S.  1676. 

3R.  S.  351;  Houston  v.  Ward,  8  T.  124 

*  Lindheim  v.  Davis,  2  App.  C.  G,  §  108. 

5  R.  S.  352,  353,  355. 

e  Miller  v.  Holtz,  23  T.  138. 

'  W.  U.  Tel.  Co.  v.  Blanton,  3  App.  C.  C.,  §  347;  Peck  v.  Reed,  3  App.  C.  C., 
§  265. 

8  Burns  v.  Bishop,  29  S.  W.  Rep.  83. 

9G.,  C.  &  S.  F.  Ry.  Co.  v.  Connor,  2  App.  C.  C.,  §  109;  Park  v.  Sanger,  3  App. 
C.  C.,  §  196;  Brown  v.  Spharr,  4  App.  C.  C.,  §  132. 

10  Peck  v.  Reed,  3  App.  C.  C.,  §  265.     In  Lindheim  v.  Davis,  2  App.  C.  C.,  §  108 
a  doubt  was  suggested  whether  any  other  ground  could  be  considered. 

11  Richers  v.  Helmcamp,  1  App.  C.  C.,  §  682;  Hearn  v.  Foster,  21  T.  401. 
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certained  that  it  did  not  show  that  a  plea  to  the  jurisdiction  was 
«ver  acted  upon.1  In  some  cases  it  is  held  that,  in  acting  upon  a 
motion  to  dismiss,  the  court  will  always  look  to  the  petition  for  the 
•writ,  and  to  the  transcript  from  the  justice's  court,  to  determine  the 
merits  of  the  motion.2 

§  1119.  Pleadings. 

No  pleading  other  than  that  required  by  law  in  the  justice's  court 
is  necessary,  except  in  cases  of  amendment.  When  no  pleadings 
were  tiled  in  the  justice's  court,  and  none  were  necessary,  the  issues 
will  be  made  up  under  the  direction  of  the  court.  Either  party  may 
plead  any  new  matter  which  was  not  presented  in  the  court  below; 
but  no  new  cause  of  action  can  be  set  up  by  the  plaintiff,  nor  any 
set-off  or  counter-claim  by  the  defendant  which  was  not  pleaded  in 
the  court  below ;  and  in  all  such  cases  the  pleadings  must  be  in 
writing  and  filed  in  the  cause  before  the  parties  have  announced 
themselves  ready  for  trial.3 

It  is  held  that  the  prohibition  of  a  new  cause  of  action  or  set-off 
or  counter-claim  applies  in  cases  brought  up  by  appeal.4  Either 
party  may  plead  any  new  matter  which  was  not  presented  in  the 
court  below,  subject  to  the  exception  contained  in  the  statute.5  But 
the  cases  are  not  uniform.6 

§112O.  Trial  and  judgment;  appeal. 

The  cause  is  tried  de  novo,  and  judgment  is  rendered  as  in  case 
of  an  appeal  from  a  justice's  court,6  and  is  enforced  by  the  county 
or  district  court.8  Appeals  and  writs  of  error  are  allowed,  subject 
to  such  rules  and  limitations  as  apply  in  cases  appealed  from  jus- 
tices' courts.9 

There  is  now  no  special  provision,  as  formerly,  as  to  the  time  of 
appearance  by  the  defendant  and  the  taking  of  a  judgment  by  de- 
fault, nor  for  the  adding  of  damages  to  the  judgment  when  it  is 
rendered  for  the  same  or  a  greater  amount  than  the  judgment  of 

iSpinks  v.  Matthews,  80  T.  373  (15  S.  W.  Rep.  1101). 

2Seeligson  v.  Wilson,  58  T.  369,  citing  Darby  v.  Davidson,  27  T.  432,  and  Jones 
T.  Nold,  22  T.  379. 

3  R  S.  356-358. 

<Blanton  v.  Langston,  60  T.  149;  Downtain  v.  Connellee,  2  Civ.  App.  95  (21  S. 
W.  Rep.  56);  Curry  v.  Terrell,  1  App.  C.  C.,  §  239;  Tex.  &  Pac.  Ry.  Co.  v.  Klepper, 
24  S.  W.  Rep.  567:  City  of  Dallas  v.  McAllister,  30  S.  W.  Rep.  452;  Slover  v. 
McCormick  Harvesting  Machine  Co..  34  S.  W.  Rep.  1055;  Gholston  v.  Ramey,  30 
S.  W.  Rep.  713;  Harold  v.  Barvvise,  30  S.  W.  Rep.  498;  Boudon  v.  Gilbert,  67  T. 
«89  (4  S.  W.  Rep.  578). 

5Bergstrom  v.  Bruns,  24  S.  W.  Rep.  1098. 

e  See  §  1103,  ante. 

^  R.  S.  359,  1294, 

8R.  S.  1343. 

»R  S.  360. 
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the  justice.1  There  is  a  provision,  however,  in  respect  to  costs.2 
As  regards  the  appearance  of  the  defendant,  it  is  probable  the  gen- 
eral provisions  of  the  Revised  Statutes  will  govern.3  The  proceed- 
ings on  appeal  and  certiorari  are  analogous,  and  the  provisions  of 
law  governing  the  one  should  govern  the  other  where  there  is  no- 
conflict.* 

The  case  becomes  a  suit  in  the  county  or  district  court,  to  be 
tried  de  novo,  just  as  if  it  had  been  originally  instituted  in  that 
court,  subject  to  such  rules  and  limitations  as  the  law  prescribes.^ 
The  court  trying  the  case  will  enforce  any  judgment  it  may  render 
on  the  merits.6  It  is  held  that  the  quashing  or  dismissal  of  the 
writ  revives  the  judgment  of  the  justice,  and  the  county  or  district 
court  either  certifies  its  action  in  the  premises  to  the  justice's  court, 
or  awards  a  formal  procedendo,  commanding  the  justice  to  execute 
his  judgment.7  In  another  case  it  is  said  that  if  the  writ  is  dis- 
missed for  want  of  a  bond,  or  any  other  cause  going  to  the  juris- 
diction of  the  court,  it  is  equivalent  to  a  refusal  of  the  court  to 
take  cognizance  of  the  case,  and  that  it  should  conline  its  judgment 
to  a  mere  dismissal,  and  an  order  to  certify  its  action  in  the  prem- 
ises to  the  justice's  court.8  The  decisions  were  rendered  before 
there  was  any  statutory  regulation  on  the  subject.9 

Where  the  original  papers  are  lost,  they  should  be  substituted,  if 
necessary  to  a  trial  de  novo.19 

§  1121.  To  perfect  the  record  on  appeal. 

It  is  held  that  the  court,  under  its  power  to  issue  the  writ  of  cer- 
tiorari  to  enforce  its  jurisdiction,11  may  issue  the  writ  to  compel  the 
justice  of  the  peace  to  send  up  the  papers  in  a  case  in  which  an  ap- 
peal has  been  taken,  or  to  send  up  a  more  perfect  record.12 

IP.  D.  471,  473;  Foreman  v.  Gregory,  17  T.  103;  Norton  v.  Walker,  19  T.  192;. 
Lane  v.  Brander,  19  T.  160. 
2R.  S.  1436,  1437;  ante,  §  722. 
3R.  S.  1280,  1281;  ante,  g§  434,  436. 
4  Curry  v.  Terrell,  1  App.  C.  C.,  §  240. 
»  Miller  v.  Holtz,  23  T.  138. 
«  R.  S.  1343. 
•Miller  v.  Holtz,  23  T.  138;  Clark  v.  Hutton,  28  T.  123. 

8  Johnson  v.  McKissack,  20  T.  160.    A  dismissal  for  want  of  prosecution  will 
not  revive  a  judgment  of  the  justice  rendered  in  favor  of  the  petitioner.  Miller 
v.  Holtz,  23  T.  138. 

9  See  §1118,  supra. 

10  Peck  v.  Reid,  3  App.  C.  C.,  §  265. 
i' Const,  art.  V,  §  8;  R.  S.  1107, 1163;  ante,  %  118. 

12  Tex.  &  Pac.  Ry.  Co.  v.  Dyer,  2  App.  C.  C.,  §  312;  Brown  v.  Grinnan,  2  App» 
C.  C.,  §  413. 
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§  1122.  Will  lie,  when. 

An  appeal  or  writ  of  error  may  be  taken  to  the  court  of  civil  ap- 
peals : 

1.  From  every  final  judgment  of  the  district  court  in  civil  cases. 

2.  From  every  final  judgment  in  the  county  court  in  civil  cases 
of  which  the  county  court  has  original  jurisdiction. 

3.  From  every  final  judgment  of  the  county  court  in  civil  cases 
of  which  the  court  has  appellate  jurisdiction,  Avhere  the  judgment 
or  amount  in  controversy  exceeds  $100,  exclusive  of  interest  and 

.costs. 

4.  From  an  interlocutory  order  of  the  district  court  appointing  a 
receiver  or  trustee  in  any  cause,  provided  said  appeal  be   taken 
within  twenty  days  from  the  entry  of  said  order;  but  the  proceed- 
ings in  other  respects  in  the  lower  court  will  not  be  stayed  during 
the  pendency  of  the  appeal,  unless  otherwise  ordered  by  the  appel- 
late court.1 

The  appeal  must  be  from  a  final  judgment  in  all  cases,  except  as 
otherwise  provided.  Where  it  is  from  an  interlocutory  order,  it 
will  be  dismissed  by  the  court  of  its  own  motion.  The  interlocu- 
tory order  will  be  considered  when  the  final  judgment  is  properly 
brought  up.2  An  appeal  from  a  final  judgment  removes  the  whole 
•case  to  the  appellate  court  for  review,  including  orders  made  at 
previous  terms,  as  well  as  those  made  during  the  term  at  which  the 
judgment  appealed  from  was  rendered.  Such  orders  may  be  re- 
vised without  an  exception  or  assignment  of  error.3 

The  supreme  court  and  the  courts  of  civil  appeals  have  appellate 
jurisdiction  to  revise  an  interlocutory  order  of  the  district  court 
refusing  to  proceed  with  a  cause  therein  pending,  and,  if  the  action 
of  the  latter  court  is  found  to  be  erroneous,  to  correct  the  error  by 
&  writ  of  mandamus.*  This  appellate  jurisdiction  is  invoked  by  an 
application  accompanied  by  a  transcript  of  such  parts  of  the  record 
as  illustrate  the  error  complained  of,  and,  in  a  proper  case,  the  is- 
suance of  a  citation  or  notice  to  the  adverse  party.  Upon  a  rule 

1  R.  S.  996,  1383. 

2  Holek  v.  Varona,  63  T.  65. 

3  Brown  v.  Thompson,  31  S.  W.  Rep.  1087. 
*  R.  S.  949,  1000. 
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by  the  court,  or  the  fiat  of  one  of  the  judges,  an  order  to  show 
«ause  is  issued,  and,  on  the  return  thereof,  the  matter  in  issue  is 
adjudicated  by  the  court,  and  a  writ  of  mandamus  awarded  or  re- 
fused, as  the  case  may  require.1 

However  the  attention  of  the  court  be  called  to  the  fact,  if  the 
record  discloses  that  no  final  judgment  has  been  rendered  in  a  cause, 
the  appeal  must  be  dismissed  for  want  of  jurisdiction.2  Until  there 
is  a  judgment  which  leaves  nothing  to  be  further  litigated  about 
in  the  case,  unless  it  be  something  which  relates  to  the  execution 
of  the  judgment,  there  is  no  final  judgment.3  So  long  as  a  judg- 
ment of  the  district  court  remains  under  its  control,  it  is  not  that 
•character  of  final  judgment  which  can  be  made  the  subject  of  di- 
rect revision  by  the  appellate  court.4  A  judgment  is  final  which  dis- 
poses of  all  matters  in  controversy  as  to  all  the  parties  to  the  suit.5 
Where  a  number  of  cases  are  consolidated,  and  tried  as  one  case, 
there  must  be  a  final  judgment  disposing  of  all  the  cases.6  There 
•can  be  but  one  final  judgment  in  a  case.  A  new  trial  granted  to  one 
of  several  defendants  operates  as  to  all.7 

A  judgment  of  dismissal,8  or  a  judgment  sustaining  a  demurrer 
to  a  petition,9  is  final  if  it  shows  a  disposition  of  the  case  on  the 
merits,  or  a  judgment  that  plaintiff  take  nothing,  etc.,  and  that 
•defendant  go  without  day,  etc.,  and  proceeding  to  dispose  of  the 
costs.10 

1  Kleiber  v.  McManus,  66  T.  48  (17  S.  W.  Rep.  249).     This  case  was  decided  be- 
fore the  courts  of  civil  appeals  were  created,  but  with  reference  to  a  statute 
now  applicable  to  those  courts. 

2  Mills  v.  Paul,  1  Civ.  App.  419  (23  S.  W.  Rep.  189). 

3  Tex.  &  Pac.  Ry.  Co.  v.  Railway  Co.,  75  T.  82  (12  S.  W.  Rep.  977). 

4  Garza  v.  Baker,  58  T.  483. 

&G.,  C.  &  S.  F.  Ry.  Co.  v.  Ft,  W.  &  N.  O.  Ry.  Co.,  68  T.  98  (2  S.  W.  Rep.  199:  3 
S.  W.  Rep.  564).  It  is  held  that  a  judgment  dissolving  an  injunction  which  was 
once  issued  to  restrain  a  railway  company  from  constructing  and  operating  its 
road,  when  to  secure  such  restraint  was  the  object  of  the  suit,  is  a  final  judg- 
ment. From  such  a  judgment  an  appeal  may  be  taken  which  will  give  juris- 
diction to  the  appellate  court  over  the  case;  and  this  though  the  case  may  have 
been  dismissed  by  the  court  below,  on  the  plaintiff's  request,  after  the  entry  of 
the  order  dissolving  the  injunction. 

That  the  judgment  must  dispose  of  the  matter  as  to  all  the  parties,  see  Gulf 
City  St.  Ry.  Co.  v.  Becker,  23  S.  W.  Rep.  1015;  Frank  v.  Tatum,  20  S.  W.  Rep. 
869;  Hill  v.  Templeton,  25  S.  W.  Rep.  652;  City  of  Texarkana  v.  Rodgers,  26  S. 
W.  Rep.  447:  Rodrigues  v.  Trevino,  54  T.  198;  Liliensterne  v.  Lewis,  12  S.  W. 
Rep.  750,  and  other  cases. 

« Mills  v.  Paul,  4  Civ.  App.  503  (23  S.  W.  Rep.  395,  396). 

7Wooters  v.  Kauffman.  67  T.  488  (3  S.  W.  Rep.  465). 

8 Parker  v.  Spencer,  61  T.  155;  Watts  v.  Overstreet.  78  T.  571  (14  S.  W.  Rep. 
704);  Ewing  v.  Cohen.  63  T.  482. 

9Bornar  v.  Parker,  68  T.  435  (4  S.  W.  Rep.  599);  Dixon  v.  Sanderson,  6  S.  W. 
Rep.  831. 
WEastham  v.  Sallis,  60  T.  576:  Graves  v.  Campbell,  74  T.  576  (12  S.  W.  Rep.  238). 
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An  appeal  will  lie  in  case  of  a  voluntary  nonsuit  or  dis- 
missal.1 

§  1123.  Jurisdiction  of  the  appellate  court. 

An  appeal  may  be  perfected  during  the  term  at  which  the  judg- 
ment appealed  from  was  rendered,2  but  the  trial  court  retains  con- 
trol of  its  judgment  to  the  end  of  the  term.3  The  jurisdiction  of 
the  appellate  court  attaches  on  the  adjournment  of  the  term;  if,  at 
the  time  of  the  appeal,  an  injunction  in  the  case  exists,  on  perfect- 
ing the  appeal,  and  the  attaching  of  jurisdiction  in  the  appellate- 
court,  the  injunction  follows  the  jurisdiction  and  becomes  the  in- 
junction of  the  appellate  court.4  When  the  appeal  bond  has  been 
filed  and  approved,  the  complaining  party  has  done,  substantially, 
all  required  of  him  to  give  the  appellate  court  jurisdiction  of  th& 
case,  and  the  appellate  court  may  then,  under  its  constitutional  power 
to  protect  and  enforce  its  own  jurisdiction,  issue  writs  of  injunction. 
But  until  the  appeal  bond  is  filed  and  approved,  the  case  is,  in  no- 
sense,  in  the  appellate  court,  and  it  has  no  authority  to  interfere  with 
the  proceedings  in  the  district  court.  The  trial  court  has  power, 
until  the  end  of  the  term,  to  modify  or  set  aside  its  judgment,  but 
not  to  enforce  such  judgment.5 

The  effect  of  filing  bond  and  petition  for  writ  of  error  is  to  sus- 
pend further  action  in  the  district  court  in  so  far  as  it  might  affect 
the  right  of  plaintiff  in  error  to  have  the  case  acted  upon  by  the 
appellate  court  as  it  stood  when  the  petition  and  bond  for  writ  of 
error  were  filed.  The  proceedings  in  the  district  court  regarding 
the  amendment  of  the  return  of  the  citation,  had  after  the  petition 
and  bond  had  been  filed,  cannot  be  considered.8 

If  the  court  a  quo  had  no  jurisdiction,  an  appeal  cannot  be  enter- 
tained although  the  court  to  which  the  appeal  has  been  taken  may 
have  original  jurisdiction  of  the  question.  When  such  an  appeal 
has  been  taken  from  a  probate  court,  having  no  jurisdiction,  to  the 

An  entry  reciting  the  default  of  the  defendant,  and  that  plaintiff  ought  to  re- 
cover, etc.,  and  that  the  clerk  had  assessed  the  damages,  and  which  directs  exe- 
cution to  issue  for  costs,  is  not  sufficient.  The  finding  that  plaintiff  ought  to- 
recover  should  be  followed  by  the  sentence  of  the  law  declaring  that  he  do  re- 
cover, etc.  '  East-ham  v.  Sallis,  60  T.  576. 

i  Winston  v.  Masterson,  27  S.  W.  Rep.  691 ;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Ft.  W.  & 
N.  O.  Ry.  Co.,  68  T.  98  (2  S.  W.  Rep.  199;  3  S.  W.  Rep.  564);  Huston  v.  Berry,  3  T. 
235. 

2R.  S.  1387. 

SGrubbs  v.  Blum,  62  T.  426;  Blum  v.  Wettermark,  58  T.  125;  Garza  v.  Baker, 
58  T.  483. 

<G.,  C.  &  S.  F.  Ry.  Co.  v.  Ft.  W.  &  N.  O.  Ry.  Co.,  68  T.  98  (2  S.  W.  Rep.  199;  3; 
S.  W.  Rep.  564). 

5  Churchill  v.  Martin,  65  T.  367. 

6  State  Fair  &  Dallas  Exposition  v.  Lyon,  5  Civ.  App.  382  (24  S.  W.  Rep.  328). 
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district  court,  which  would  have  had  original  jurisdiction,  and  from 
its  judgment  an  appeal  is  taken,  the  case  will  be  dismissed.1  If  the 
case  is  one  of  which  the  appellate  court  may  take  jurisdiction,  it 
may  entertain  an  appeal  if  the  lower  court  had  jurisdiction  over 
any  of  the  questions  involved  in  the  cause.2 

Notice  of  appeal  and  the  filing  of  an  appeal  bond  within  the 
time  required  by  law  are  necessary  to  confer  jurisdiction  on  the  ap- 
pellate court,  and  the  failure  to  give  notice  of  appeal  is  a  defect 
which  cannot  be  waived.3  But  a  defect  in  the  appeal  bond  is  not 
jurisdictional,  and  may  be  waived.4 

When  appellate  jurisdiction  attaches,  either  by  appeal  or  writ  of 
error,  it  continues  until  the  case  as  made  on  appeal  or  error  is  fully 
determined  and  until  the  judgment  of  the  appellate  court  is  com- 
pletely executed  by  the  court  below;  and  until  then  the  appellate 
court  ma,y  enforce  that  judgment  by  mandamus.6 

§  1124.  Terms  defined. 

The  party  taking  an  appeal  is  called  the  "  appellant,"  and  the  ad- 
verse party  is  called  the  "  appellee."  The  party  suing  out  a  writ 
of  error  is  called  the  "  plaintiff  in  error,"  and  the  adverse  party  is 
called  the  "defendant  in  error."  The  term  "appellate  court"  in- 
cludes the  supreme  court,  or  court  of  civil  appeals,  having  jurisdic- 
tion of  a  cause  on  appeal  or  writ  of  error.  The  term  "  court  below  " 
includes  the  district  or  county  court  from  which  such  appeal  or  writ 
of  error  is  taken.6 

An  appeal  bond  which  binds  the  obligor  to  perform  the  judgment 
of  the  appellate  court  will  authorize  the  affirmance  of  a  judgment 
on  certificate.7 

§  1125.  Parties  to  an  appeal  or  writ  of  error. 

All  parties  aggrieved  by  the  judgment  —  plaintiffs,  defendants 
and  interveners  —  may  prosecute  an  appeal  or  writ  of  error  and 
may  ask  a  revision  of  the  judgment,  in  those  matters  wherein  it 
affects  injuriously  or  erroneously  their  respective  rights;8  or  one 

1  Timmins  v.  Bonner,  58  T.  554. 

2  Caruthers  v.  Slaughter,  2  S.  W.  Rep.  526;  Caruthers  v.  Harnett,  2  S.  W.  Rep. 
523. 

3  W.  U.  Tel.  Co.  v.  O'Keefe,  28  S.  W.  Rep.  945;  Bonner  v.  Ferrell,  3  Civ.  App. 
444  (22  S.  W.  Rep.  418);  Estado  L.  &  C.  Co.  v.  Ansley,  6  Civ.  App.  185  (24  S.  W. 
Rep.  933);  Wichita  Valley  R.  Co.  v.  Peery,  27  S.  W.  Rep.  751;  San  A.  &  A.  P.  Ry. 
Co.  v.  McDonald,  31  S.  W.  Rep.  72;  Converse  v.  Trapp,  29  S.  W.  Rep.  415;  South- 
ern Pac.  Co.  v.  Phillipson,  28  S.  W.  Rep.  55. 

*  Tynberg  v.  Cohen,  76  T.  409  (13  S.  W.  Rep.  315). 
5  Wells  v.  Littlefield,  62  T.  28. 
«R.  S.  1384-1386. 

?Prewitt  v.  Day,  86  T.  166  (23  S.  W.  Rep.  982). 

8  Hancock  v.  Metz,  15  T.  205;  Yates  v.  Collins,  19  T.  137;  Daniel  v.  Hill,  23  T. 
571. 
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party  may  appeal,  and  the  other  may  bring  a  writ  of  error;1  or 
the  latter  may  assign  errors,  and  have  the  assignment  incorporated 
in  his  brief,  to  be  brought  up  on  the  appeal;  and  this  will  entitle 
him  to  a  revision  of  the  judgment  as  on  appeal.2 

Only  parties  to  the  record  can  prosecute  an  appeal.  This  rule  is 
subject  to  the  statutory  exception  in  favor  of  executors,  adminis- 
trators or  heirs  of  a  party  who  dies  pending  the  suit.  One  who  has 
an  interest  in  the  subject-matter  in  litigation  may,  even  after  judg- 
ment, assert  his  rights,  apply  for  a  new  trial,  and  make  himself  a 
party  to  the  record  to  that  extent.  If  his  motion  for  new  trial  be 
overruled  he  may  appeal  and  set  up  any  error  committed  in  passing 
on  his  motion  and  the  evidence  offered  in  support  of  it,  but  he  can- 
not avail  himself  of  supposed  errors  committed  against  any  other 
party  to  the  record.3 

In  case  of  a  writ  of  error  all  parties  interested  in  the  judgment 
to  be  rendered  in  the  appellate  court  must  be  cited.4 

1  Nichols  v.  Stewart,  15  T.  226.    Where  an  appeal  has  been  perfected,  it  is  un- 
necessary for  the  appellee  to  prosecute  a  writ  of  error;  and  if  he  does  so,  the 
costs  will  be  taxed  against  him.     Caperton  v.  Wanslow,  18  T.  125. 

2  Rule  101  for  D.  and  C.  Courts;  Carroll  v.  Carroll,  20  T.  731 ;  Duren  v.  Railway 
Co..  86  T.  287  (24  S.  W.  Rep.  258). 

3  Ferris  v.  Streeper,  59  T.  312.     The  case  of  Mason  v.  Peck,  7  J.  J.  Marsh.  301. 
which  maintains  the  right  of  appeal  in  a  purchaser  pendente  lite,  reviewed  and 
disapproved. 

4  Thompson  v.  Pine,  55  T.  427;  Barnard  v.  Tarleton,  57  T.  402.    Where  the  hus- 
band joins  the  wife  in  a  suit  for  her  separate  property,  and  judgment  is  ren- 
dered against  him,  he  may  prosecute  the  appeal  alone.     Carley  v.  Renz,  24  S. 
W.  Rep.  935.   Where  plaintiff  in  trespass  to  try  title  obtains  judgment  as  against 
defendant,  and  an  intervener  who  claims  adversely  to  both,  on  an  appeal  by  de- 
fendant the  intervener  is  a  necessary  pai'ty,  and  the  appeal  bond  should  be  made 
payable  to  him.     Hayden  v.  Mitchell,  24  S.  W.  Rep.  1085.     Where  both  parties 
except  to  the  judgment  of  the  district  court,  but  defendant  only  appeals  to  the 
court  of  civil  appeals,  plaintiff  cannot,  in  the  absence  of  a  cross-appeal,  obtain 
a  modification  of  the  affirmed  judgment.     Phoenix  Ins.  Co.  v.  Ward,  26  S.  W. 
Rep.  763. 

When  several  defendants  against  whom  judgment  has  been  rendered  on  a 
joint  obligation  prosecute  a  writ  of  error,  and  one  fails  to  join  in  the  writ  of 
error,  a  reversal  as  to  either  will  operate  a  reversal  as  to  all.  McRea  v.  Me  Will- 
iams, 58  T.  328.  A  purchaser  from  one  who  has  obtained  a  judgment  in  a  suit 
of  trespass  to  try  title  does  not  take  a  title  incapable  of  being  annulled  by  a  re- 
versal of  the  judgment  upon  a  writ  of  error,  sued  out  subsequently  to  his  pur- 
chase. (Clarey  v.  Marshall's  Heirs,  4  Dana  (Ky.),  99,  cited,  approved  and  quoted.) 
Harle  v.  Langdon,  60  T.  555. 

An  entire  judgment  escheating  property  may  be  reversed  by  a  writ  of  error 
sued  out  by  part  of  the  defendants  only,  for  the  statute  in  express  terms  gives 
to  any  party  to  the  proceedings,  without  reference  to  the  interest  he  may  have 
in  the  subject-matter  of  litigation,  the  right  to  prosecute  a  writ  of  error;  and 
besides,  it  was  probably  not  intended  that  proceedings  to  declare  escheats 
should  be  prosecuted  by  a  number  of  separate  suits.  Wiederanders  v.  State,  64 
T.  133. 
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One  prosecuting  an  appeal  cannot  complain  of  errors  prejudicial 
only  to  one  who  did  not  join  in  the  appeal.1 

§  1126.  Appeal  may  be  taken  during  the  term. 

An  appeal  may  be  taken  during  the  term  of  the  court  at  which 
the  final  judgment  in  the  cause  is  rendered,  and  is  perfected  by 
giving  notice  in  open  court,  and  filing  an  appeal  bond,  where  a  bond 
is  required,  or  an  affidavit  in  lieu  of  a  bond.2  If  no  bond  is  re- 
quired, the  appeal  is  perfected  by  giving  notice.3 

§  1127.  Notice  of  appeal. 

Notice  of  appeal  must  be  given  by  the  appellant,  in  open  court, 
wTithin  two  days  after  final  judgment,  or  two  days  after  judgment 
overruling  a  motion  for  a  new  trial,  and  must  be  noted  on  the 
docket  and  entered  of  record.4 

Without  a  notice  of  appeal  the  appellate  court  has  no  jurisdiction 
of  the  case ;  but  an  entry  upon  the  minutes  is  not  absolutely  neces- 
sary. If  notice  was  given,  the  fact  may  be  ascertained  by  th& 
court;  but  the  transcript  ought  to  show  the  fact  of  notice.5  If  it 
is  not  made  to  appear,  either  from  the  transcript  or  by  proof  of  the 
fact  otherwise,  that  notice  was  given,  the  appeal  will  be  dismissed.6 
Where  a  case  has  been  decided  and  then  dismissed  on  the  discovery 
that  the  record  does  not  show  a  notice  of  appeal,  it  will  be  rein- 
stated on  a  showing  that  notice  was  in  fact  given.7  A  reasonable 
time  should  be  granted  to  perfect  the  record.8 

While  a  court  of  civil  appeals  may,  where  notice  was  in  fact 
given,  ascertain  the  fact  by  proper  evidence  and  entertain  the  case, 
yet,  in  case  of  doubt,  the  appellant  should  apply  to  the  trial  court 
by  motion  to  correct  the  minutes.  The  lower  court  may  make  the 
correction  nunc pro  tune  after  the  appeal  has  been  perfected;  but 
if  it  refuses  to  make  the  correction,  its  judgment  denying  the  mo- 
tion is  final  until  reversed,  and  the  court  of  civil  appeals  cannot 
entertain  the  appeal.  A  certiorari  in  such  case  could  not  afford 
relief.9 

i  Loonie  v.  Burt,  80  T.  582  (16  S.  W.  Rep.  439).  See  Nixon  v.  Land  &  Cattle  Co., 
84  T.  408  (19  S.  W.  Rep.  560);  W.  U.  Tel.  Co.  v.  Phillips.  2  Civ.  App.  608  (21  S.  W, 
Rep.  638);  Carlton  v.  Miller,  2  Civ.  App.  619  (31  S.  W.  Rep.  697). 

2R.  S.  1387,  1402,  1406. 

>  R.  S.  1388. 

4  R.  S.  1387. 

*  W.  U  Tel.  Co.  v.  O'Keefe.  28  S.  W.  Rep.  945,  29  S.  W.  Rep.  1137. 

«S.  A.  &  A.  P.  Ry.  Co.  v.  McDonald,  31  S.  W.  Rep.  72;  Bonner  v.  Ferrell,  3  Civ. 
App.  444  (22  S.  W.  Rep.  418);  Luckey  v.  Warren,  23  S.  W.  Rep.  617;  Wichita 
Valley  R.  Co.  v.  Peery,  27  S.  W.  Rep.  751:  Estado  L.  &  C.  Co.  v.  Ansley,6  Civ. 
App.  185  (24  S.  W.  Rep.  933). 

^  S.  A.  &  A.  P.  Ry.  Co.  v.  McDonald,  31  S.  W.  Rep.  72. 

8  Wichita  Valley  Ry.  Co.  v.  Peery,  30  S.  W.  Rep.  435. 

9  Wichita  Valley  Ry.  Co.  v.  Peery,  31  S.  W.  Rep.  619. 
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Notice  is  necessary  where  the  transcript  is  made  up  pursuant  to 
an  agreement  of  the  parties  under  articles  1413  and  1414  of  the 
Revised  Statutes.1  In  the  absence  of  notice,  the  court  will  dismiss 
of  its  own  motion.2 

,  §  1128.  Writ  of  error,  when  taken. 

A  writ  of  error  may  be  sued  out  at  any  time  within  twelve 
months  after  the  final  judgment  is  rendered,  and  not  thereafter,3 
and  is  deemed  perfected  from  the  filing  of  the  required  bond,  or  an 
affidavit  in  lieu  of  a  bond.4 

Where  the  time  for  suing  out  a  writ  of  error  has  been  allowed 
to  lapse,  plaintiff  in  error  cannot  maintain  proceedings  to  restrain 
the  execution  of  the  judgment.5 

The  time  is  computed  from  the  date  of  the  judgment  and  not 
from  the  adjournment  of  the  court.6  If  the  bond  be  filed  within 
the  time  required,  it  is  not  material  that  the  citation  is  riot  served 
within  the  time.7  If  not  prosecuted  Avithin  the  time  limited  the 
writ  will  be  dismissed.8 

§  1129.  Right  to  writ  of  error. 

Where  an  appeal  is  taken  and  not  perfected,  the  party  may  re- 
sort to  a  writ  of  error.9 

Where  a  party  perfects  his  appeal,  and  without  excuse  fails  to 
file  the  transcript  within  the  time  required,  he  will  not  be  permit- 
ted to  delay  the  other  party  in  the  enforcement  of  the  judgment  by 
resort  to  a  writ  of  error.  The  judgment  will  be  affirmed  on  cer- 
tificate.10 Where  an  appellant  abandons  his  appeal  after  it  has  been 

1  Blount  v.  Baker;  22  S.  W.  Rep.  1005.    Even  though  notice  of  appeal  is  given 
from  an  interlocutory  decree,  yet  where  no  such  notice  is  given  from  the  final 
judgment,  the  appeal  will  be  dismissed,  as  there  is  no  such  thing  as  an  appeal 
from  an  interlocutory  order  without  an  appeal  from  a  final  judgment,  except 
as  provided  by  article  1383,  Revised  Statutes,  though  the  former  may  be  con- 
sidered when  the  latter  is  properly  brought  up  for  revision.     (Citing  Messner  v. 
Lewis,  17  T.  519.)    Holek  v.  Varona,  63  T.  65. 

2  Holek  v.  Varona,  63  T.  65. 

3  R.  S.  1389.    This  is  the  act  of  1892.    Formerly  the  statute  allowed  two  years 
from  final  judgment,  and  gave  to  infants,  married  women  and  persons  of  un- 
sound mind  two  years  after  the  removal  of  their  disabilities.     Sayles'  Civ.  Stat. 
1389.     For  the  rule  of  construction  of  this  statute  in  its  application  to  judg- 
ments rendered  before  its  enactment,  see  Odum  v.  Garner,  86  T.  374  (25  S.  W. 
Rep.  18).    See,  also,  Compton  v.  Ashley,  4  Civ.  App.  406  (23  S.  W.  Rep.  487);  Garce 
v.  Buffington,  25  S.  W.  Rep.  317. 

«  R.  S.  1402,  1406. 

5  Galveston  City  R.  Co.  v.  D.  A.  Tompkins  Co.,  26  S.  W.  Rep.  774. 
*Waterhouse  v.  Love,  23  T.  559. 

7  Crunk  v.  Crunk,  23  T.  604;  Peabody  v.  Marks,  25  T.  19. 

«  Brock  v.  Jarman,  1  T.  202:  Hester  v.  Bass,  30  T.  743;  Walea  v.  McLean,  14  T. 
18;  Shelley  v.  Southwick,  31  T.  125. 

SEstado  L.  &  C.  Co.  v.  Ansley,  6  Civ.  App.  185  (24  S.  W.  Rep.  933). 
i«Knox  v.  Earbee,  31  S.  W.  Rep.  531;  Perez  v.  Garza,  52  T.  571;  Thomas  v. 
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perfected,  he  may  subsequently  sue  out  a  writ  of  error,  where  the 
•opposite  party  has  neglected  to  file  a  certificate  for  affirmance 
without  reference  to  the  merits.1 

An  appellant  who  has  appealed  a  case  upon  a  supersedeas  bond 
may,  after  the  case  has  been  dismissed,  on  motion  of  the  appellee, 
for  want  of  prosecution,  sue  out  a  writ  of  error  with  a  supersedeas 
-bond  and  have  his  case  heard  and  decided  by  the  appellate  court. 
The  decisions  go  no  further  than  to  hold  that  a  writ  of  error  ought 
not  to  be  allowed  returnable  to  a  term  subsequent  to  that  to  which 
the  appeal  was  returnable  when  the  appeal  had  suspended  the  right 
of  defendant  in  error  to  enforce  his  judgment,  and  was  resorted  to 
tfor  delay.  It  was  held  that,  where  appellant  failed  to  file  a  brief, 
the  appellee  had  the  option  to  have  the  appeal  dismissed  or  to  pro- 
•ceed  ex  parte.  Having  chosen  to  dismiss  the  appeal,  he  ought  not 
to  complain  if  appellant  then  sues  out  a  writ  of  error.2 

After  an  appeal  has  been  brought  and  decided,  the  appellee  can- 
not bring  the  same  matter  up  again  on  writ  of  error.  Being  a 

Thomas,  57  T.  516.  A  party  perfected  an  appeal  and  gave  a  cost  bond  merely; 
lie  afterwards  prosecuted  a  writ  of  error  under  a  supersedeas  writ  of  error  bond, 
returnable  to  the  same  term  of  the  supreme  court  as  the  appeal.  A  motion  was 
made  by  the  successful  party  below  to  compel  the  clerk  in  the  lower  court  to 
issue  execution,  etc.,  and  it  was  held  (1)  that  under  our  statute  a  party  is  allowed 
to  take  either  an  appeal  or  a  writ  of  error,  and  if  at  the  term  of  the  court  at 
which  the  judgment  is  given  he  elects  to  prosecute  an  appeal  and  fails  to  per- 
fect it,  he  may  within  the  period  of  statutory  limitation  prosecute  a  writ  of 
•error.  If  his  appeal  is  dismissed,  or  otherwise  disposed  of  without  a  determina- 
tion of  the  case,  he  may  ordinarily  prosecute  his  writ  of  error  within  the  proper 
time.  (2)  That  article  1400,  Revised  Statutes,  provides  for  an  appeal  or  writ  of 
-error  on  giving  cost  bond,  which  does  not  suspend  execution  in  the  lower  court; 
article  1404,  Revised  Statutes,  provides  for  appeal  or  writ  of  error  with  super- 
sedeas bond,  which  article  1406  provides  shall  suspend  proceedings  below;  the 
statute  does  not  prescribe  that  the  adoption  of  one  of  these  modes  shall  exclude 
ithe  other.  (3)  That  a  party  cannot  use  both  methods  for  mere  delay  (following 
Perez  v.  Garza,  52  T.  571,  and  Thomas  v.  Thomas,  57  T.  516);  but  both  appeal  and 
writ  of  error  may  be  prosecuted  by  a  party  acting  in  good  faith  and  in  sub- 
servience to  the  intent  of  the  various  statutes.  (4)  That  the  constitution  guar- 
anties the  right  of  appeal,  and  it  is  a  matter  of  right  (Following  Republic  v. 
Smith,  Dallam,  407.)  The  intent  of  the  law  is  to  afford  every  facility  for  appeal 
that  is  consistent  with  the  rights  of  the  opposite  party.  (Shelton  v.  Wade,  4  T. 
148.)  (5)  That  it  is  not  in  derogation  of  this  intent  to  allow  a  supersedeas  writ 
•of  error  to  be  prosecuted  by  a  party  who  has  appealed,  provided  it  does  not  delay 
the  opposite  party.  Eppstein  v.  Holmes,  64  T.  560;  Thompson  v.  Anderson,  82 
T.  237  (18  S.  W.  Rep.  153);  First  Nat.  Bank  of  Montague  v.  Robertson,  3  Giv.  App. 
150  (22  S.  W.  Rep.  100:  24  S.  W.  Rep.  659). 

1  Schonfield  v.  Turner,  6  S.  W.  Rep.  628. 

2  Tex.  &  N.  O.  Ry.  Co.  v.  Hare,  4  Civ.  App.  18  (23  S.  W.  Rep.  42).   When  a  party, 
diaving  taken  steps  to  appeal,  fails  to  file  the  transcript  in  time,  and  abandons 
it,  the  appeal  will  be  considered  as  having  terminated  with  the  return  day,  and 
execution  may  thereafter  issue  at  any  time  on  the  judgment.    Miller  v.  Boone, 
•63  T.  91. 
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party  to  the  appeal,  he  has  an  opportunity  to  file  cross-assignments 
and  have  all  questions  decided.  The  court  will  dismiss  of  its  own 
motion.1 

g  1130.  Petition  for  writ  of  error. 

The  party  desiring  to  sue  out  a  writ  of  error  must  file  with  the 
clerk  of  the  court  in  which  the  judgment  was  rendered  a  petition 
in  writing,  signed  by  him  or  by  his  attorney,  and  addressed  to  such 
clerk. 

The  petition  must  state  the  names  and  residences  of  the  parties 
adversely  interested,  must  describe  the  judgment  with  sufficient 
certainty  to  identify  it,  and  state  that  the  party  desires  to  remove 
the  same  to  the  court  of  civil  appeals  for  revision  and  correction. 
Where  the  plaintiff  in  error  desires  the  issuance  of  a  supersedeas, 
he  must  state  the  facts  which  entitle  him  thereto,  and  pray  for  the 
issuance  thereof.2 

The  address  is  a  matter  of  form  —  the  petition  may  be  addressed; 
to  the  clerk  of  the  lower  court  or  to  the  appellate  court.3 

The  petition  must  describe  the  judgment  with  such  certainty  as- 
to  notify  the  defendant  what  judgment  it  is  proposed  to  revise.  It 
should  give  the  term  at  which  it  was  rendered,  the  names  of  the 
parties,  the  number  of  the  suit,  and  the  amount  or  character  of  the 
judgment;4  but  less  accuracy  of  description  is  sufficient  if  the  judg- 
ment is  identified  with  reasonable  certainty.5  And,  although  the 

i  Harris  v.  Simmaug,  29  S.  W.  Rep.  668. 

2R.  S.  1390,  1391. 

3  Johnson  v.  McCutchings,  43  T.  553. 

<Hillebrant  v.  Brewer,  5  T.  566;  Martin  v.  Graham,  25  T.  454;  Daugherty  v. 
Cartwright,  31  T.  284;  Jordan  v.  Terry,  33  T.  680. 

5  Where  a  petition  for  a  writ  of  error  stated  the  names  of  the  parties,  the 
date  of  the  judgment,  and  the  number  of  the  case  on  the  docket,  it  was  held 
sufficiently  explicit,  without  stating  the  amount  of  the  judgment.  Turner 
v.  Hamilton,  6  T.  250.  But  where  the  names  of  the  parties  and  term  of  the 
court  only  were  given,  it  was  held  to  be  insufficient.  Wright  v.  Williams,  12  T.. 
35.  The  judgment  brought  up  for  revision  was  rendered  in  a  suit  for  divorce, 
wherein  a  divorce  was  decreed;  certain  property  of  the  wife  —  certain  com- 
munity property  —  and  the  custody  of  the  children  were  decreed  to  the  hus- 
band, who  was  plaintiff,  and  he  was  adjudged  to  pay  the  costs.  The  petition 
in  error  described  a  suit  between  the  parties  decided  at  that  term,  wherein 
"such  judgment  and  decree  was  then  and  there  rendered  as  to  make  partition 
of  petitioner's  property  in  said  decree,  and  judgment  for  costs  against  her  in 
such  suit  incurred."  The  writ  of  error  was  dismissed  on  account  of  a  total 
misdescription  of  the  judgment.  Graham  v.  Sterns,  16  T.  153.  Where  the  pe- 
tition, after  giving  the  term  of  the  court  and  names  of  the  parties,  described 
the  judgment  as  a  "judgment  against  your  petitioner  for  the  costs  of  said  suit, 
in  favor  of  said  defendants,  the  precise  amount  of  which  petitioner  is  unable 
to  state;  "  and  the  judgment  sent  up  was  to  the  effect  that  an  award  of  arbi- 
trators, sought  to  be  made  the  judgment  of  the  court,  be  set  aside,  and  the  suit 
be  dismissed,  and  defendants  recover  of  plaintiff  all  the  costs  incurred, —  it 
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petition  is  not  sufficiently  definite  in  this  respect,  yet,  if  the  citation 
accurately  describe  the  judgment,  it  will  be  sufficient.1  The  peti- 
tion must  also  allege  the  residence  of  the  defendant  in  error,  or 
that  he  is  a  non-resident  of  the  state,  or  that  it  is  unknown.2  But 
if  the  residence  or  non-residence  of  the  defendant  appears  from  the 
record,  by  the  averments  in  the  pleadings,  it  need  not  be  stated  in 
the  petition  for  the  writ  of  error.3  If  the  plaintiff  or  defendant 
in  error  is  not  a  party  to  the  record,  the  petition  should  show  his 
interest  in  the  judgment  by  proper  averments.4  It  is  not  necessary 
that  the  petition  should  state  any  grounds  on  which  the  writ  is 
sought.5  The  writ  of  error  removes  the  cause  to  the  appellate  court 
for  revision  upon  the  facts  as  well  as  the  law.6 

§  1131.  Citation  in  error. 

Upon  the  filing  of  a  petition  and  bond  for  a  writ  of  error,  it  is 
the  duty  of  the  clerk  forthwith 7  to  issue  a  citation  for  the  defend- 
ant in  error.  If  there  be  several  defendants,  residing  in  different 
counties,  one  citation  must  issue  to  each  county.8 

The  style  of  the  citation  must  be  "  The  State  of  Texas."  It  must 
be  dated  and  tested  by  the  clerk  as  other  writs,  and  the  date  of  its 
issuance  must  be  noted  thereon.9  It  is  directed  to  the  sheriff  or  any 
constable  of  the  county  where  the  defendant  is  alleged  to  reside  or 
be,  and  commands  him  forthwith  to  summon  the  defendant  to  ap- 
pear and  defend  the  writ  before  the  court  of  civil  appeals,  Avithin 
sixty  days  from  the  date  of  service,  stating  the  place  of  holding  the 
court,  according  to  the  provisions  of  the  law  regulating  the  return 
of  appeals  and  writs  of  error  from  the  county  in  which  the  judg- 
ment was  rendered.10  It  must  state  the  date  of  the  filing  of  the  pe- 

was  held  that  the  description  of  the  judgment  was  sufficient,  and  a  motion  to> 
dismiss  was  overruled.  Forshey  v.  Railroad  Co.,  16  T.  516. 

iHillebrant  v.  Brewer,  5  T.  566;  Wright  v.  Williams,  12  T.  35;  Summerlinv. 
Reeves,  29  T.  85. 

2  Roberts  v.  Sollibellus,  10  T.  352;  Daugherty  v.  Cartwright,  31  T.  284;  Jordan 
v.  Terry,  33  T.  680;  Covit  v.  Anderson,  34  T.  262. 

» Mills  v.  Howard,  12  T.  9. 

*  Smith  v.  Gerlach,  2  T.  484;  Cochrane  v.  Day,  27  T.  385;  Moore  v.  Guest,  8  T. 
117;  Russell  v.  Randolph,  11  T.  460. 

5  Turner  v.  Hamilton,  6  T.  250. 

"Lucketts  v.  Townsend,  3  T.  119;  Lacey  v.  Ash,  21  T.  394. 

7  Roberts  v.  Landrum,  3  T.  16;  Wheeler  v.  State,  8  T.  228.    It  is  the  duty  of  the 
clerk  to  issue  citation  at  once,  although  otherwise  directed  by  the  plaintiff  in 
error.    Peters  v.  Willis,  44  T.  568;  Chambers  v.  Shaw,  16  T.  143;  Thompson  v. 
Anderson,  82  T.  237  (18  S.  W.  Rep.  153). 

8  Anderson  v.  Brown,  16  T.  554. 

9  See  g§  272-274,  ante. 

10  The  citation  is  fatally  defective  if  it  does  not  require  the  defendant  in  error 
to  appear  at  any  designated  time.  Hendley  v.  Baccus,  32  T.  328;  Hunt  v.  Schrieb, 
37  T.  632.  The  case  will  be  dismissed  where  it  is  not  shown  by  the  return  of  the 
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tition  in  error,1  the  names  of  the  parties  according  to  such  petition, 
and  the  description  of  the  judgment  as  therein  given.2 

§  1132.  Service  and  return  of  citation  in  error. 

It  is  the  duty  of  the  sheriff  or  constable  receiving  the  citation  to 
indorse  the  day  and  hour  on  which  he  receives  it,  and  to  execute 
and  return  it  forthwith.  Service  is  made  by  delivering  to  the  de- 
fendant in  error,  and  if  more  than  one,  then  to  each  of  them,  in  per- 
son, a  true  copy  of  the  citation.  The  return  must  be  indorsed  on 
or  attached  to  the  original  writ,  must  state  when  and  how  the  same 
was  served,  and  must  be  signed  by  the  officer  officially.3 

citation  in  error  or  by  the  record  within  what  time  defendant  in  error  was  re- 
quired to  appear,  and  there  is  no  appearance.  Morris  v.  Grapevine,  25  S.  W. 
Rep.  60. 

1  A  citation  in  error  which  fails  to  show  the  date  of  filing  the  petition  in  error 
fails  to  conform  to  the  requirements  of  the  statute,  and  will  be  held  defective 
on  a  motion  to  dismiss  the  writ  of  error.     Thomas  v.  Thomas,  57  T.  516;  McGuire 
v.  Newbill,  54  T.  317;  Thompson  v.  Anderson,  82  T.  287  (18  S.  W.  Rep.  153).    Prior 
to  the  amendment  of  1892  the  citation  stated  that  a  writ  of  error,  and  a  super- 
sedeas,  if  any,  had  been  granted.     Sayles'  Civ.  Stat.  1394 

2  R.  S.  1393. 1394.     Motion  to  dismiss  writ  of  error  on  the  ground  that  the  cita- 
tion does  not  show  when  the  petition  for  writ  of  error  was  filed,  nor  give  the 
description  of  the  judgment  contained  in  the  petition  for  writ  of  error,  cannot 
be  sustained  save  to  the  extent  of  striking  the  case  from  the  docket  for  want  of 
proper  citation  in  error.    The  plaintiff  in  error  can  have  proper  citation  if  he 
has  not  otherwise  lost  the  right.     Thompson  v.  Anderson,  82  T.  237  (18  S.  W.  Rep. 
153). 

A  petition  in  error  by  interveners  properly  described  the  judgment.  The  cita- 
tion in  error  contained  a  misdescription  as  to  the  party  against  whom  it  was 
rendered  and  as  to  the  apportionment  of  costs,  and  did  not  show  any  judgment 
whatever  against  plaintiff  in  error  to  be  revised.  It  was  held  that,  the  petition 
being  sufficient,  the  defect  in  the  citation  would  not  work  a  dismissal,  but  that 
another  citation  might  be  sued  out,  and  that  in  the  meantime  the  case  would 
be  stricken  from  the  docket.  Schon field  v.  Turner,  6  S.  W.  Rep.  628;  Crane  v. 
Hogan,  7  S.  W.  Rep.  57. 

A  citation  in  error  which  undertakes  to  describe  the  judgment  by  mention- 
ing nine  hundred  acres  of  land  as  the  subject  of  it,  and  which  refers  to  a  copy 
of  petition  accompanying  it  for  a  specific  description,  is  not  sufficient.  A  com- 
pliance with  the  statute  in  essential  requisites  of  a  citation  in  error  may  be 
waived  by  the  defendant  in  error;  but  to  entitle  the  defendant  in  error  to  an 
affirmance  on  certificate  without  reference  to  the  merits,  such  waiver  must  be 
made  in  time  to  entitle  the  plaintiff  in  error  to  file  the  transcript  in  the  appellate 
court  in  the  period  required  by  law.  McGuire  v.  Newbill,  54  T.  317. 

3  R.  S.  1395.     A  writ  of  error  will  be  dismissed  unless  it  appears  that  all  the 
defendants  in  error  have  been  cited.    The  question  of  error  will  not  be  con- 
sidered unless  all  the  parties  defendant  are  thus  brought  before  the  court. 
Thompson  v.  Pine,  55  T.  427.     Article  1495,  Paschal's  Digest,  required  that  a 
copy  of  the  petition  be  also  delivered  to  the  defendant  in  error. 

Service  upon  one  of  several  partners  is  not  sufficient.  Clark  v.  Thompson,  42 
T.  128.  See  Crunk  v.  Crunk,  23  T.  604.  The  fact  that  one  of  the  defendants  has 
not  been  served  with  citation  cannot  he  urged  on  appeal  by  a  co-defendant 
where  liability  is  not  dependent  on  the  liability  of  such  defendant.  Gunn  v. 
Miller,  26  S.  W.  Rep.  278. 
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The  citation  is  made  returnable  within  ten  days  from  its  issuance, 
if  the  defendant  resides  in  the  county,  and  within  twenty  days  if 
he  resides  out  of  the  county ;  and  where  it  has  not  been  served,  the 
return  must  show  the  diligence  used  by  the  officer  to  execute  it, 
the  failure  to  execute  it,  and  where  the  defendant  is  to  be  found,  so 
far  as  he  has  been  able  to  ascertain. 

If  the  citation  is  returned  not  executed,  the  clerk  must  forthwith 
issue  an  alias  or  pluries  citation,  as  the  case  may  be,  which  must 
conform  to  the  requisites  prescribed  for  the  issuance  of  citation  in 
the  first  instance,  and  must  indicate  how  many  previous  citations 
have  been  issued.1 

If  it  appears  from  the  allegations  in  the  papers  of  the  cause  that 
the  party  is  a  non-resident  of  the  state,  or  if  it  appears  from  the  re- 
turn of  the  sheriff  or  constable  that  he  cannot  be  found  in  the  county 
of  his  residence,  the  citation  must  direct  the  officer  to  summon  the 
defendant  by  making  service  on  his  attorney  of  record,  if  there  be 
one.2 

Service  of  the  citation  may  also  be  made  by  either  of  the  modes 
prescribed  for  the  service  of  citation  at  the  institution  of  the  suit, 
so  far  as  the  same  are  applicable.3 

The  absence  of  service  of  the  citation  in  error,  no  reason  being 
shown  why  service  was  not  had,  is  a  sufficient  ground  for  sustain- 
ing a  motion  to  dismiss  the  writ  of  error.4 

§  1133.  Appeal  bond,  when  filed. 

The  appeal  bond,  where  one  is  required,  or  an  affidavit  in  lieu 
thereof,  must  be  filed  with  the  clerk  of  the  court  from  which  the 
appeal  is  taken  within  twenty  days  after  the  expiration  of  the  term. 
If  the  term  of  the  court  may  by  law  continue  more  than  eight 
weeks,  the  bond,  or  the  affidavit,  must  be  filed  within  twenty  days 
after  notice  of  appeal  is  given  if  the  party  taking  the  appeal  resides 
in  the  county,  and  within  thirty  days  if  he  resides  out  of  the  county.5 

1  Return  on  a  citation  in  error  that  service  was  made  by  delivering  a  true 
copy  to  defendant,  held  insufficient.    Womack  v.  Slade,  23  S.  W.  Rep.  1002. 

2  The  return  must  show  that  service  was  made  on  the  attorney  in  person,  and 
upon  failure  of  such  showing,  and  in  default  of  appearance  of  defendant  in 
error,  the  writ  will  be  dismissed.    Poole  v.  Mueller,  26  S.  W.  Rep.  739.    See 
Wheeler  v.  State,  8  T.  228:  Hughes  v.  Burleson,  10  T.  290;  James  v.  Gray,  3  T. 
514;  Wampler  v.  Walker,  28  T.  598;  Mills  v.  Howard,  12  T.  9;  Holloman  v.  Mid- 
dleton.  23  T.  537.     Service  on  the  attorney  of  a  resident  railway  company  is  in- 
sufficient.    Stephenson  v.  T.  &  P.  Ry.  Co.,  42  T.  162. 

3  R.  S.  1394-1399.     See  Simmons  v.  Fisher.  46  T.  126.     It  is  held  in  this  case  that 
the  act  of  1875,  providing  for  the  service  of  citation  on  non-residents  (R.  S.  1230- 
1234),  13  general  in  its  provisions,  and  applies  as  well  to  service  of  writs  of  error 
as  to  ordinary  suits;  that  the  person  making  the  service  and  affidavit  will  be 
presumed  competent,  in  the  absence  of  anything  to  the  contrary. 

4  Thomas  v.  Thomas,  57  T.  516. 
*  R.  S.  1387. 
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Unless  the  bond  is  filed  within  the  tim^  required,  the  jurisdiction 
of  the  appellate  court  does  not  attach,1  and  the  co--'t  will  dismiss 
of  its  own  motion.2  The  defect  is  not  amendable.3  Where  a  mo- 
tion is  made  to  dismiss  the  appeal,  the  court  will  hear  the  testimony 
of  both  parties  by  affidavit  and  orally.4 

A  county  is  regarded  as  a  resident  of  the  county,  and  must  file 
its  appeal  bond  within  twenty  days  after  notice  of  appeal  is  given.5 

If  the  last  day  falls  on  Sunday,  a  filing  on  Monday  is  too  late.6 

§  1134.  Cost  bond;  amount  and  conditions 

The  appellant  or  plaintiff  in  error,  as  the  case  may  be,  must  ex- 
ecute a  bond,  with  two  or  more  good  and  sufficient  sureties,  to  be 
approved  by  the  clerk,  payable  to  the  appellee  or  defendant  in  error, 
in  a  sum  at  least  double  the  probable  amount  of  the  costs  of  the 
suit  in  the  court  of  civil  appeals,  supreme  court  and  the  court  be- 
low, to  be  fixed  by  the  clerk,  conditioned  that  such  appellant  or 
plaintiff  in  error  shall  prosecute  his  appeal  or  writ  of  error  with 
effect,  and  shall  pay  all  the  costs  which  have  accrued  in  the  court 
below,  and  which  may  accrue  in  the  court  of  civil  appeals  and  the 
supreme  court.7 

While  the  execution  of  an  appeal  bond,  within  the  time  required 
by  law,  is  necessary  to  clothe  the  appellate  court  with  jurisdiction 
of  the  case,  a  bond  merely  defective  will  not  defeat  the  jurisdiction. 
The  jurisdiction  over  the  subject-matter  in  controversy  is  conferred 
by  the  constitution,  and  parties  may  waive  irregularities  in  matters 
of  detail  by  which  that  jurisdiction  is  brought  into  exercise,  and 
which  were  intended  for  their  benefit.8 

iLoftin  v.  Nalley,  28  T.  127;  Manlove  v.  Kinney,  Dallam,  498;  McLane  v.  Rus- 
sell, 29  T.  127;  Halloran  v.  T.  &  N.  O.  R.  Co.,  40  T.  465. 

*Lyell  v.  Guadaloupe  County,  25  T.  57;  Converse  v.  Trapp,  29  S.  W.  Rep.  415. 
Where  the  appellant  is  a  non-resident  of  the  county,  and  fails  to  file  his  appeal 
bond  within  thirty  days  as  required  by  statute,  the  appeal  will  be  dismissed. 
The  court  has  no  discretion  in  the  matter,  although  the  dismissal  works  a  hard- 
ship, the  time  for  a  writ  of  error  having  expired.  Southern  Pac.  Co.  v.  Phillip- 
son,  28  S.  W.  Rep.  55. 

3  Con  verse  v.  Trapp,  29  S.  W.  Rep.  415;  Uvalde  County  v.  City  of  Uvalde,  31 
S.  W.  Rep.  327. 

4  Southern  Pac.  Co.  v.  Phillipson,  28  S.  W.  Rep.  55. 

&  Uvalde  County  v.  City  of  Uvalde,  31  S.  W.  Rep.  327.  Where  an  amendment 
of  a  judgment  is  made  nunc  pro  tune,  the  time  for  filing  the  appeal  bond  runs 
from  the  date  when  judgment  was  first  rendered.  Thus,  where  judgment  was 
rendered  on  the  2d  of  the  month,  and  amended  on  the  28th,  reciting  that  on  this 
2d  day,  etc.,  the  action  coming  on  to  be  heard,  etc.,  a  filing  on  the  5th  was  held 
valid.  San  A.  &  A.  P.  Ry.  Co.  v.  Sale,  31  S.  W.  Rep.  325. 

6  Burr  v.  Lewis,  6  T.  76.    See  §  768,  ante. 

?R.  S.  1400;  Act  1871. 

«Tynberg  v.  Cohen,  76  T.  409  (13  S.  W.  Rep.  315).  It  is  held  that  if  judgment 
be  rendered  against  all  the  defendants  except  one  in  whose  favor  judgment 
was  rendered  in  the  court  below,  and  the  rest  appeal,  and  the  judgment  below 


§  1134.]  APPEALS    TO    COURTS    OF   CIVIL    APPEALS.  1095 

The  bond  must  describe  the  judgment  appealed  from.1  If  it  gives 
the  style  and  number  of  the  cause,  the  names  of  the  parties  and 
-date  of  the  judgment  correctly,  it  is  sufficient,  although  it  fails  to 
state  the  amount  of  the  judgment  correctly.2  It  should  state  the 
names  of  all  the  parties  to  the  judgment.3  If  the  appellant  does 
not  desire  to  appeal  as  against  some  of  the  parties,  he  should  dis- 
miss as  to  them.4  An  error  as  to  the  date  of  the  judgment  is  not 
fatal  if  the  bond  is  sufficient  in  other  respects.5 

In  order  to  confer  by  appeal  jurisdiction  on  the  appellate  court 
over  a  party  to  the  judgment  below,  the  bond  must  be  made  pay- 
able to  such  party,  even  though  the  judgment  was  not  in  favor  of 
that  party,  provided  the  interest  of  the  appellant  was  adverse  to 
such  party's  interest.  The  "appellee  or  defendant  in  error"  must 
be  regarded  as  the  party  in  the  judgment  in  whose  favor  the  same 
has  been  wholly  or  partially  rendered,  and  who  does  not  appeal 
from  it.  To  all  such  parties  the  appeal  bond  must  be  made  pay- 
.able.  When  such  a  bond  is  not  executed  the  appellate  court  will,  of 
its  own  motion,  dismiss  the  appeal.6 

Where  there  are  several  defendants  and  only  part  of  them  ap- 
peal against  a  judgment  for  the  plaintiff,  and  the  defendants  not 
appealing  are  adversely  interested  in  the  appeal  to  those  not  appeal- 
ing, the  appeal  bond  should  be  made  payable  to  the  defendants  not 
appealing  and  to  the  plaintiff.  In  complicated  cases  where  only  a 
part  of  the  losing  parties  appeal,  the  better  practice  is  to  make  the 
.appeal  bond  payable  to  all  parties  to  the  action  who  do  not  appeal.7 

is  reversed,  it  is  reversed  as  to  all.  If  the  appeal  bond  is  not  made  payable  to 
such  defendant,  and  no  question  was  made  as  to  its  sufficiency,  he  cannot  after- 
wards complain;  objection  should  have  been  made  in  proper  time  and  manner. 

1  Howard  v.  Malsch,  52  T.  60;  Thomas  v.  Thomas,  57  T.  516;  I.  &  G.  N.  Ry.  Co. 
v.  Smith  County,  58  T.  74,  and  many  other  cases. 

2  San  A.  &  A.  P.  Ry.  Co.  v.  Sale,  31  S.  W.  Rep.  825. 

» Jenkins  v.  McNeese,  34  T.  189;  McGarrah  v.  Burney,  4  T.  287;  In  re  Estate  of 
O'Hara,  60  T.  179. 
<  Chandler  v.  Sappington,  36  T.  272. 

5  So.  Pac.  Ry.  Co.  v.  Stanley,  76  T.  418  (13  S.  W.  Rep.  480).    A  distinction  is 
made  between  a  misdescription  and  an  incomplete  description.     The  former  is 
iheld  to  be  a  fatal  variance;  the  latter,  if  sufficient  to  identify  the  judgment, 
is  held  to  be  no  variance.     Binion  v.  Seals,  82  T.  397  (18  S.  W.  Rep.  705). 

A  bond  which  correctly  states  the  style  and  number  of  the  cause,  the  date  of 
judgment  and  the  court  rendering  the  same,  is  sufficient  to  sustain  the  appeal 
though  it  does  not  state  the  amount  of  the  judgment  against  one  of  the  defend- 
ants nor  an  order  of  foreclosure  against  all  the  parties.  Cockrill  v.  Eason, 
•26  S.  W.  Rep.  464.  Bond  omitting  to  mention  that  the  judgment  foreclosed  a 
mortgage,  but  otherwise  sufficiently  descriptive,  held  good.  Morgan  v.  Rich- 
.ardson,  25  S.  W.  Rep.  171. 

6  Young  v.  Russell,  60  T.  684;  Green  wade  v.  Smith,  57  T.  195;  Harvey  v.  Cum- 
anings,  62  T.  186. 

'  Meade  v.  Bartlett,  77  T.  366  (14  S.  W.  Rep.  388);  Terry  v.  Cutler,  21  S.  W.  Rep. 
726;  Tynberg  v.  Cohen,  24  S.  W.  Rep.  314;  Stafford  v.  Blum,  27  S.  W.  Rep.  12. 
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§  1135.  Now  appeal  or  error  bond. 

When  there  is  a  defect  of  substance  or  form  in  any  appeal  or 
writ  of  error  bond,  on  motion  to  dismiss  for  such  defect,  the  court 
of  civil  appeals  may  allow  the  same  to  be  amended  by  filing  in  said 
court  a  new  bond  on  such  terms  as  the  court  may  prescribe.1 

Failure  to  file  a  bond  within  the  time  required  by  statute  is  not 
such  a  defect  as  can  be  remedied  by  giving  a  new  bond.2  Where  a. 
motion  is  made  to  dismiss  an  appeal  on  account  of  a  defective  ap- 
peal bond,  an  amended  bond  must  be  presented  before  the  motion; 
to  dismiss  is  submitted.3 

It  is  held  that  there  is  no  constitutional  objection  to  giving  effect 
to  the  statute  in  any  case  in  which,  under  the  law  applicable  to  it,, 
the  right  to  prosecute  a  writ  of  error  was  not  barred  at  the  time- 
the  statute  was  enacted ;  for  if  the  giving  of  the  bond  required  by 
the  statute  be  deemed  a  matter  on  which  the  jurisdiction  of  the- 
court  depended,  the  law  would  not  be  unconstitutional  in  that  it 
permitted  the  appeal  to  be  prosecuted  under  the  new  bond',  ii  the 
same  practical  result  might  have  been  accomplished,  at  the  time- 
the  statute  was  enacted,  through  writ  of  error.  If,  however,  at  the? 
time  the  statute  was  enacted,  the  right  to  have  the  judgment  revised; 
in  any  manner  had  been  lost  by  lapse  of  time,  then  the  legislature- 
could  not  revive  that  right.  When,  under  the  statute,  parties  are- 
permitted  to  file  a  new  bond,  through  which  the  rights  of  parties- 
adversely  interested,  but  to  whom  the  former  bond  was  not  made,, 
may  be  affected,  the  order  allowing  this  to  be  done  should  fully 
protect  the  rights  of  such  parties  by  requiring  notice  to  be  given 
to  them.4 

An  appeal  bond  defective  in  not  specifying  that  appellant  shall? 
pay  all  costs  which  may  accrue  in  the  court  of  civil  appeals  and  the- 
supreme  court  may  be  amended  by  filing  in  the  court  of  civil  ap- 
peals a  new  bond  on  such  terms  as  the  court  may  prescribe.5 

§  1136.  Writ  of  error  bond. 

The  plaintiff  in  error,  at  the  time  of  filing  his  petition  for  a  writ 
of  error,  must  file  with  the  clerk  a  writ  of  error  bond,  or  affidavit 
in  lieu  thereof.6 

In  the  absence  of  a  writ  of  error  bond,  or  boni  for  costs,  or  affi- 
davit of  inability  to  give  bond,  the  appellate  court  has  no  jurisdic- 

1R.  S.  1025;  Act  1892,  §39. 

2Uvalde  County  v.  City  of  Uvalde,  31  S.  W.  Rep.  327;  Converse  v.  Trapp,  2& 
S.  W.  Rep.  415. 

3  Tex.  Hex.  Ry.  Co.  v.  Cahill,  23  S.  W.  Rep.  45. 

*  First  Nat.  Bank  of  Decatur  v.  Preston  Nat  Bank,  85  T.  560  (22  S.  W.  Rep. 
579). 

»Corley  v.  Rentz,  25  S.  W.  Rep.  1130. 

6  R.  S.  1392. 
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tion  of  the  case.1  The  condition  and  other  requisites  of  the  bond,, 
whether  a  cost  bond  or  super sedeas,  and  the  affidavit  in  lieu  thereof, 
are  the  same  whether  the  case  is  taken  up  by  appeal  or  writ  of  error.2 
Failure  to  include  all  the  proper  parties  as  obligees  in  the  bond 
is  not  a  jurisdictional  defect,  and  a  motion  to  dismiss  must  be  made 
within  the  time  required  by  the  rules.  A  motion  will  not  be  fa* 
vored  when  made  after  the  time  for  prosecuting  a  writ  of  error  has 
expired.3  An  appeal  or  error  bond  signed  by  a  firm  or  one  of  the 
sureties  is  insufficient;  especially  where  it  does  not  appear  who  are 
the  members  of  the  firm,  nor  that  the  name  was  signed  by  author- 
ity of  the  firm.4 

§  1137.  Affidavit  in  lieu  of  payment  or  security. 

Where  the  appellant  or  plaintiff  in  error  is  unable  to  pay  the 
costs  of  appeal,  or  give  security  therefor,  he  is,  nevertheless,  en- 
titled to  prosecute  his  appeal;  but  in  order  to  do  so,  he  is  required1 
to  make  strict  proof  of  his  inability  to  pay  the  costs  or  any  part 
thereof.  Such  proof  must  be  made  before  the  county  judge  of  the 
county  where  the  party  resides,  or  before  the  court  trying  the  case, 
and  consists  of  the  affidavit  of  the  party,  stating  his  inability  to- 
pay  the  costs.  The  affidavit  may  be  contested  by  any  officer  of  the 
court  or  party  to  the  suit;  whereupon  it  is  the  duty  of  the  court 
trying  the  case,  if  in  session,  or  the  county  judge  of  the  county  in 
which  the  suit  is  pending,  to  hear  evidence  and  to  determine  the 
right  of  the  party  to  his  appeal.5 

The  affidavit  must  identify  the  judgment  appealed  from  witfo 
the  same  certainty  required  in  an  appeal  bond.6  If  it  does  not  de- 
scribe or  otherwise  identify  the  judgment,  the  appellate  court  has 
no  jurisdiction  of  the  case.7  It  must  be  filed  within  the  time  speci- 
fied for  filing  a  bond ;  if  it  is  not  filed  in  time,  the  appellate  court 
does  not  acquire  jurisdiction  of  the  case.  If  it  is  filed  after  the 
lapse  of  twenty  days  from  the  time  notice  of  appeal  is  given,  it 
must  be  shown  that  defendant  was  a  non-resident  of  the  county.8 
Either  a  bond  or  an  affidavit  is  necessary  to  give  jurisdiction  to  the 
appellate  court.9 

1  Indianola  R.  Co.  v.  Fryer,  56  T.  800. 

2R.  S.  1400,1401,1404. 

SRicker  v.  Collins,  81  T.  662  (17  S.  W.  Rep.  378).  See  Supreme  Court  Rules  8 
and  9. 

4Buchard  v.  Cavins,  77  T.  365  (14  S.  W.  Rep.  388);  Frees  v.  Baker,  6  S.  W.  Rep. 
563. 

5R.S.  1401. 

6  Perry  v.  Scott,  68  T.  208  (7  S.  W.  Rep.  384);  Holmes  v.  Mclntyre,  61  T.  9. 

7  Dixon  v.  Southern  B.  &  L.  Ass'n,  28  S.  W.  Rep.  58. 

s  Dixon  v.  Southern  B.  &  L.  Ass'a,  28  S.  W.  Rep.  58;  Vestal  v.  Reese,  28  3.  W. 
Rep.  54. 
9  Holt  v.  Riddle,  1  App.  C.  C.,  y  341. 
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The  language  of  the  statute  as  to  proof  of  inability  to  give  se- 
curity, etc.,  is  not  clear.  "  Such  proof  shall  be  made  before  the 
county  judge  of  the  county  where  such  party  resides,  or  before  the 
•court  trying  the  case;"  if  the  affidavit  is  contested,  "it  shall  be 
the  duty  of  the  court  trying  the  case,  if  in  session,  or  the  county 
judge  of  the  county  in  which  the  suit  is  pending,  to  hear  evidence," 
•etc.  It  is  held  that  the  evident  purpose  of  the  statute  is  to  enable 
the  appellant  to  make  proof  in  the  first  instance  either  in  the  county 
in  which  the  suit  is  tried  or  in  that  in  which  appellant  resides,  and 
to  enable  those  having  conflicting  interests  to  controvert  such  proof 
in  the  county  where  the  case  was  tried.  The  proof  in  the  first  in- 
stance consists  simply  of  the  affidavit  of  the  party.  It  seems  that 
the  affidavit  may  be  made  before  any  officer  competent  to  take  affi- 
davits; but  if  not  made  before  the  county  judge,  it  must  be  pre- 
sented to  him,  and  he  must  certify  that  the  fact  required  to  be 
verified  by  the  affidavit  had  been  proved  before  him ;  the  affidavit 
and  certificate  must  then  be  filed  with  the  clerk  of  the  court  in 
which  the  case  was  tried,  in  time  to  perfect  the  appeal.  When  thus 
filed,  the  affidavit  may  be  contested  before  the  judge  of  the  county 
court  of  that  county.1 

The  affidavit  may  be  taken  and  filed  without  notice  to  the  ap- 
pellee ;  but  the  practice  of  giving  notice  in  advance,  or  at  the  time 
of  filing  the  affidavit,  so  that  a  contest  may  be  waived,  or  heard  be- 
fore the  county  judge  at  the  time  of  filing,  is  commended.  Where 
the  affidavit  is  filed  in  time  to  permit  a  contest  within  the  time 
allowed  by  law  for  perfecting  the  appeal,  a  contest  begun  after 
that  time  cannot  defeat  the  appeal  by  showing  that  the  appellant 
is  able  to  give  a  bond.2 

That  appellant  is  unable  to  give  bond  for  supersedeas,  as  required 
by  law,  is  insufficient.3  It  is  sufficient  to  state  that  affiant  is  un- 
able to  pay  the  costs,  without  adding  "  or  any  part  thereof." 4  But 
it  is  necessary  to  add  "  or  give  security  therefor." 5 

1  Wpoldridge  v.  Roller,  52  T.  447;  Kirk  v.  Ivey,  2  App.  C.  C.,  §  38;  Isbell  v. 
Everheart,  2  App.  C.  C.,  §  658.     In  Warren  v.  Wooters,  52  T.  568,  an   affidavit 
made  before  the  clerk  of  the  court  trying  the  cause,  after  the  adjournment  of 
the  term,  was  held  insufficient. 

An  affidavit  made  before  a  notary  public  is  insufficient  without  the  certificate 
of  the  county  judge.  Hearne  v.  Prendergast,  61  T.  627.  An  affidavit  made  be- 
fore a  county  judge  in  another  state  is  of  no  effect.  Harvey  v.  Cummings,  62 
T.  186.  Would  it  not  be  sufficient,  however,  if  made  before  an  officer  in  another 
state  authorized  by  article  7  of  the  Revised  Statutes  to  take  affidavits,  and  pre- 
sented to  the  proper  county  judge  in  this  state,  according  to  the  practice  indi- 
cated in  Wooldridge  v.  Roller,  supra? 

2  Stewart  v.  Heidenheimer,  55  T.  644. 

3  Sharp  v.  Arledge,  1  App.  C.  C.,  g  682. 

4Duffey  v.  Cagle,  3  App.  C.  C.,  §  419;  Stewart  v.  Heidenheimer,  55  T.  644.  Con- 
tra, Wooldridge  v.  Roller,  52  T.  447;  Williams  v.  Moody,  1  App.  C.  C.,  g  805. 
5Golightly  v.  Irvine,  4  App.  C.  C.,  §  181. 
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An  assignee  in  bankruptcy  is  not  exempted  by  the  statute  from 
giving  bond  in  order  to  prosecute  an  appeal ;  and  when  lie  makes 
affidavit  in  lieu  of  a  bond,  he  must  state  that  he,  personally,  is  un- 
able to  give  bond,  etc.  That  he  is  unable  as  assignee,  because  no 
property  has  come  into  his  hands  as  assignee,  is  insufficient.1 

§  1138.  Supersedeas  bond. 

Where  a  case  is  taken  to  a  court  of  civil  appeals  on  writ  of  error, 
if  the  plaintiff  in  error  desires  the  issuance  of  a  supersedeas,  he  must, 
in  his  petition  for  the  writ,  state  the  facts  which  entitle  him  thereto, 
and  pray  for  the  issuance  thereof.2 

The  bond  for  costs,  or  affidavit  in  lieu  thereof,  does  not  have  the 
effect  to  suspend  the  judgment,  but  execution  may  issue  thereon  as 
if  no  appeal  or  writ  of  error  had  been  taken.  Should  the  appellant 
or  plaintiff  in  error  desire  to  suspend  the  execution  of  the  judgment, 
he  may  do  so  by  giving  instead  of  the  bond  for  costs,  or  affidavit 
in  lieu  thereof,  or  in  addition  to  such  bond,  a  bond  with  two  or 
more  good  and  sufficient  sureties,  to  be  approved  by  the  clerk,  pay- 
able to  the  appellee  or  defendant  in  error,  in  a  sum  at  least  double 
the  amount  of  the  judgment,  interest  and  costs,  conditioned  that 
such  appellant  or  plaintiff  in  error  shall  prosecute  his  appeal  or 
writ  of  error  with  effect;  and  in  case  the  judgment  of  the  supreme 
court  or  court  of  civil  appeals  shall  be  against  him,  that  he  shall 
perform  its  judgment,  sentence  or  decree,  and  pay  all  such  damages 
as  said  court  may  award  against  him.3  When  the  proper  bond  is 
filed,  the  appeal  or  writ  of  error  is  held  to  be  perfected,  and  the 
execution  of  the  judgment  will  be  stayed.  If  execution  has  been 
issued,  the  clerk  will  forthwith  issue  a  supersedeas* 

The  statutes  on  the  subject  have  been  materially  modified  by 
recent  enactments,  and  the  earlier  decisions  are  therefore  of  little 
value  except,  perhaps,  as  to  the  nature  and  effect  of  &  supersedeas  bond. 
A  supersedeas  bond,  under  the  decisions  of  this  state,  is  one  which 
suspends  the  right  of  the  judgment  creditor,  in  case  pf  a  judgment 
for  money,  to  have  process  by  which  the  property  of  the  judgment 
debtor  may  be  seized  and  subjected  to  sale,  pending  an  appeal;  or 
which  suspends  the  right  to  have  the  ordinary  fruits  of  a  judgment 
in  other  classes  of  cases,  and  to  have  the  process  by  which  alone 
these  can  be  obtained.5  An  appeal  or  writ  of  error,  whether  prose- 
cuted on  cost  or  supersedeas  bond,  during  its  pendency  deprives  a 
judgment  of  that  finality  of  character  necessary  to  entitle  it  to  ad- 

i  Wooldridge  v.  Roller,  52  T.  447. 

2R.  S.  1391. 

3R.S.  1403,1404,2826. 

4  R.  S.  1406,  2326. 

5  Gruner  v.  Westin,  66  T.  200  (18  S.  W.  Rop.  512);  Ft.  W.  St.  Ry.  Co.  v.  Rosedale 
:St.  Ry.  Co.,  68  T.  163  (7  S.  W.  Rep.  381). 
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mission  in  evidence  in  support  of  the  right  or  defense  declared  by 
it;  and  from  this  necessarily  follows  the  insufficiency  of  a  plea  in 
bar  based  on  it.  A  decree  forfeiting  the  charter  of  a  corporation  is 
suspended  pending  an  appeal  or  writ  of  error.1 

A  supersedeas  bond  is  not  necessary  to  support  the  jurisdiction  of 
the  appellate  court;  it  will  be  sufficient  for  this  purpose  if  it  is  good 
as  a  cost  bond,  though  the  attempt  was  made  to  execute  a  super- 
sedeas bond.2  The  bond  should  be  in  such  form  as  to  make  it  clear 
for  what  purpose  it  was  intended ;  and  if  property  conditioned  as 
a  supersedeas  bond,  the  further  condition,  that  the  obligor  will  pay 
costs  according  to  the  conditions  of  a  cost  bond,  ought  not  to  be 
added.  If  the  defects  in  a  bond  are  not  jurisdictional,  but  such  as 
may  be  waived,  the  appellee  or  defendant  in  error  must  make  his 
motion  within  the  time  required  by  the  rules.3  A  bond  conditioned 
to  perform  the  judgment  of  the  appellate  court,  but  omitting  the 
condition  for  the  payment  of  damages,  is  insufficient,  though  th& 
case  may  be  one  in  which  the  appellate  court  could  not  award  dam- 
ages. The  statutes  having  been  greatly  simplified,  the  courts  now/ 
require  a  more  strict  observance  of  the  requirements  than  formerly.4 

The  bond  must  be  sufficient  to  support  an  action  by  the  appellee;, 
it  must  identify  the  judgment,  be  sufficient  in  amount,  and  condi- 
tioned as  required  by  law.  Unless  such  bond  is  filed  an  appeal  does 
not  operate  as  a  supersedeas? 

When  an  injunction  is  dissolved  by  final  judgment,  and  an  appeal 
is  prosecuted  by  the  giving  a  supersedeas  bond  by  the  party  seeking 
the  injunction,  the  dissolution  is  suspended  —  the  injunction  is  con- 
tinued in  force  by  the  appeal,  and  the  appellate  court  will  enforce 
obedience  to  its  mandates  until  it  reverses  them.6  But  if  the  order 
granting  the  injunction  limits  its  duration  to  the  hearing  of  the- 
cause  in  the  trial  court,  and  on  the  hearing  the  injunction  is  dissolved,, 
the  rule  does  not  apply.7 

The  execution  of  a  judgment  awarding  a  peremptory  writ  of 
mandamus  is  'suspended  by  the  filing  of  a  proper  appeal  bond.8 

The  appellant  or  plaintiff  in  error  undertakes  that  he  will  prose- 
cute his  appeal  or  writ  of  error  with  eifect,  and,  in  case  judgment 
goes  against  him,  that  he  will  perform  such  judgment,  etc.  These 

i  Tex.  Trunk  Ry.  Co.  v.  Jackson,  85  T.  605  (22  S.  W.  Rep.  1030). 
2Zapp  v.  Michaelis,  56  T.  395;  Kahn  v.  Israelson,  62  T.  221;  Franklin  v.  Tier- 
nan,  56  T.  618. 

»Zapp  v.  Michaelis,  56  T.  395:  Franklin  v.  Tiernan.  56  T.  618. 
*  Reid  v.  Fernandez,  52  T.  379;  Perkins  v.  Bates,  61  T.  190. 

6  White  v.  Harris,  85  T.  42  (19  S.  W.  Rep.  1077). 

6G.,  C.  &  S.  F.  Ry.  Co.  v.  Railway  Co.,  (58  T.  98  (2  S.  W.  Rep.  199;  3  S.  W. 
564);  Williams  v.  Pouns.  48  T.  141. 

7  Ft.  W.  St.  Ry.  Co.  v.  Railway  Co.,  68  T.  163  (7  S.  W.  Rep.  381). 

8  Churchill  v.  Martin,  63  T.  337;  Griffin  v.  Wakelee,  42  T.  513. 
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provisions  of  the  statute  are  properly  considered  as  in  the  alterna- 
tive —  that  he  will  do  the  one  or  the  other,  not  both ;  and  an  ap- 
peal may  be  said  to  have  been  prosecuted  with  effect  when  it  results 
successfully  as  to  a  part  of  the  judgment  appealed  from,  although 
it  may  be  only  as  to  costs.  And  it  seems  that  the  sureties  on  the 
bond  are  exonerated  in  so  far  as  the  appeal  is  successful.1  An  ap- 
peal is  not  prosecuted  which  is  dismissed  for  want  of  prosecution, 
nor  is  it  prosecuted  with  effect  if  the  judgment  remains  unchanged; 
-and  it  is  also  held  that  if  the  judgment  is  reversed  and  rendered  in 
the  appellate  court,  the  appeal  is  prosecuted  with  effect,  but  the 
principal  and  sureties  on  the  bond  are  bound  for  the  performance 
of  the  judgment  as  rendered.2 

§  1139.  Supersedeas  bond  where  the  judgment  is  for  the  recovery 
of  property. 

Where  the  judgment  is  for  the  recovery  of  land  or  other  prop- 
erty, the  bond  must  be  conditioned  as  in  other  cases,  and  further, 
that  the  appellant  or  plaintiff  in  error  shall,  in  case  the  judgment 
is  affirmed,  pay  to  the  appellee  or  defendant  in  error  the  value  of 
the  rent  or  hire  of  such  property  in  any  suit  which  may  be  brought 
therefor.3 

If  the  bond  is  good  as  a  cost  bond,  a  failure  to  set  out  that  por- 
tion of  the  judgment  which  is  for  the  recovery  of  land,  or  to  insert 
the  condition  for  the  payment  of  rent,  will  not  defeat  the  jurisdic- 
tion of  the  appellate  court.  Such  defects  might  be  made  a  ground 
for  dismissing  the  appeal  if  a  motion  were  made  in  the  time  re- 
quired by  the  rules.4 

The  filing  of  a  petition  in  error  by  an  executrix,  and  its  service 
•on  the  officer  having  a  writ  of  possession  issued  under  the  judg- 
ment against  her,  operates  as  a  supersedeas,  and  the  subsequent  ex- 
ecution by  that  officer  of  the  writ  of  possession  is  an  abuse  of  the 
process  of  the  court,  which,  as  between  the  parties,  may  be  cor- 
rected by  motion,  if  the  same  be  filed  in  a  reasonable  time.5 

§  114O.  Receiver  must  give  appeal  or  error  bond. 

Where  a  receiver  desires  to  prosecute  an  appeal  from  a  district, 
county  or  justice  court,  or  a  writ  of  error  from  a  district  court,  he 
must,  before  such  appeal  or  writ  of  error  is  perfected  or  allowed, 

1  Blair  v.  Sanborn,  82  T.  686  (18  S.  W.  Rep.  159). 

2  Trent  v»  Rhomberg,  66  T.  249  (18  S.  W.  Rep.  510).    See,  also,  Robinson  v.  Brin- 
son,  20  T.  439;  Bailey  v.  James,  64  T.  546;  Michael  v.  Ball,  27  S.  W.  Rep.  948. 

3R.  S.  1405.  Article  1492,  Paschal's  Digest,  declared  the  judgment  a  specific 
lien  upon  the  lands  recovered,  and  provided  that  the  appeal  bond  should  be 
only  for  the  costs  of  suit  and  damages  on  appeal.  See  Britt  v.  Lowry,  50  T.  75; 
Franklin  v.  Tiernan,  56  T.  618. 

4  Zapp  v.  Michaelis,  56  T.  39"). 

^McFarland  v.  Mooring,  56  T.  118:  E.  S.  1403. 
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enter  into  bond  with  two  or  more  good  and  sufficient  sureties,  to- 
be  approved  by  the  clerk  of  the  court  or  justice  of  the  peace,  pay- 
able to  the  appellee  or  the  defendant  in  error,  in  a  sum  at  least 
double  the  amount  of  the  judgment,  interest  and  costs,  conditioned 
that  "  such  receiver  shall  prosecute  his  appeal  or  writ  of  error  with 
effect;  and  in  case  the  judgment  of  the  court  to  which  such  appeal 
or  writ  of  error  be  taken  shall  be  against  him,  that  he  will  perform 
its  judgment,  sentence  or  decree,  and  pay  all  such  damages  and 
costs  as  said  court  ma}7  award  against  him."  In  the  event  that  the 
judgment  of  the  court  to  which  the  appeal  or  error  is  taken  shall 
be  against  the  receiver,  judgment  shall  at  the  same  time  be  entered 
against  the  sureties  on  his  bond,  and  execution  thereon  may  issue 
against  the  sureties  within  twenty  days  after  the  rendition  of  the 
judgment.1 

The  statute  is  not  objectionable  as  being  a  special  law  regulating 
the  practice  or  jurisdiction  of  the  courts,  or  placing  a  limitation 
upon  civil  actions.  But  such  act,  in  so  far  as  it  discriminates  against 
receivers  by  denying  the  right  of  appeal  without  giving  a  super- 
sedeas  bond,  is  void.  An  act  whioh  makes  the  right  of  an  individ- 
ual or  a  corporation  to  prosecute  an  appeal  or  writ  of  error  to  de- 
pend on  the  giving  of  a  supersedeas  bond,  without  reference  to  the 
ability  or  inability  of  such  individual  or  corporation  to  give  such  a 
bond,  is  violative  of  the  constitution.2 

§  1141.  No  bond  required  when. 

The  state  is  not  required  to  give  a  bond  on  any  appeal  or  writ  of 
error  taken  by  it  in  an}r  civil  case;  and  executors,  administrators 
and  guardians,  appointed  by  the  courts  of  this  state,  are  entitled 
to  the  same  exemption  in  appeals  and  writs  of  error  prosecuted  by 
them  in  their  fiduciary  capacity.3 

A  city  which  has  accepted  the  provisions  of  the  act  relating  to 
cities  and  towns  is  not  required  to  give  any  bond,  undertaking  or 
security  in  any  suit  to  which  it  may  be  a  party.4  It  must  ap- 
pear from  the  record  that  the  city  has  accepted  the  provisions  of 
the  statute.5 

An  assignee  in  bankruptcy  must  give  bond.6  An  independent 
executor,  if  he  appeals  for  the  benefit  of  the  estate,  is  entitled  to. 

1R.  a  1481. 

2Dillingham  v.  Putnam,  14  S.  W.  Rep.  303.  , 

3  R.  S.  1407,  1408. 

4R,  S.  570;  City  of  Victoria  v.  Jessel,  27  S.  W.  Rep.  159. 

8  Weeden  v.  Martin,  2  App.  C.  C.,  §  197.  In  this  case  a  writ  of  garnishment 
was  served  upon  an  assessor  and  collector  of  taxes  of  a  city,  upon  a  judgment 
against  the  city.  The  question  whether  the  garnishee  was  entitled,  as  agent  of 
the  city,  to  appeal  without  giving  bond  was  left  undecided,  it  not  appearing, 
from  the  record  that  the  city  would  be  so  entitled. 

«  Wooldridge  v.  Roller,  52  T.  443. 
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the  exemption,1  but  an  executor  appointed  by  will  and  not  by  a 
court  would  not  be  so  entitled.2 

§  1142.  Executor,  administrator  or  heir  may  appeal. 

In  case  of  the  death  of  any  party  entitled  to  an  appeal  or  writ 
of  error,  the  same  may  be  taken  by  his  executor,  administrator  or 
heir.3  The  right  would  exist  without  any  statute  on  the  subject.4 

Heirs  claiming  the  right  to  prosecute  a  writ  of  error  must  iden- 
tify themselves  with  the  proper  party  to  the  suit.  They  are  not 
entitled  to  the  writ  from  a  judgment  against  the  executor,  who  sues 
in  his  own  right,  and  not  as  executor.  They  may  take  such  other 
steps  as  may  be  necessary  to  protect  their  rights.5  Where  a  party 
takes  an  appeal  and  dies  before  executing  the  bond,  his  adminis- 
trator appointed  after  the  time  for  executing  the  bond  has  expired 
cannot  execute  the  bond  and  prosecute  the  appeal.6 

S  1143.  Clerk  to  make  out  transcript  for  either  party. 

When  an  appeal  or  writ  of  error  has  been  perfected,  the  clerk  of 
the  court,  upon  the  application  of  either  party,  must  make  out  and 
deliver  to  him  a  transcript  of  the  record  of  the  cause.7 

The  notice  of  appeal  and  giving  a  bond,  and  the  filing  of  a  peti- 
tion and  bond  for  writ  of  error,  and  the  service  of  citations,  are  re- 
garded as  an  application  to  the  clerk  to  prepare  at  once  a  transcript 
of  the  record  for  the  appellant  or  plaintiif  in  error,  without  further 
application.  The  appellee,  or  defendant  in  error,  or  his  counsel,  to- 
be  entitled  to  a  transcript,  must  specially  make  an  application  to- 
the  clerk  to  make  it  out  for  him.8 

A  transcript  made,  certified  and  delivered  to  a  party  before  the 
appeal  or  writ  of  error  is  perfected  will  not  be  considered  by  the 
appellate  court.9 

§  1144.  Transcript  must  contain  what. 

Except  as  otherwise  provided,  the  transcript  must  contain  a  full 
and  correct  copy  of  all  the  proceedings  had  in  the  cause.10  The 

!Buttlar  v.  Davis,  52  T.  74;  White  v.  Smith,  2  App.  C.  C.,  §  311,  overruling 
Sherwood  v.  Galveston  R.  E.  &  L.  Co.,  1  App.  C.  C.%,  §  694. 

2  White  v.  Smith,  2  App.  C.  C.,  §  311.  Many  of  the  cases  have  reference  to- 
appeals  to  the  district  court  in  probate  proceedings,  under  article  2257  of  the 
Revised  Statutes,  and  are  not  within  the  scope  of  this  work.  It  is  held  that 
the  article  at  the  head  of  this  section  is  made  applicable  to  proceedings  int 
justices'  courts  by  article  1677  of  the  Revised  Statutes.  Kerr  v.  Stone,  1 
C.  G,  §  810;  Masterton  v.  Conrad,  2  App.  C.  C.,  §  753. 

3R.  S.  1409. 

4  Simmons  v.  Fisher,  46  T.  126. 

^Roundtree  v.  Stone,  81  T.  299  (16  S.  W.  Rep.  1035). 

«Hanlon  v.  Silk,  3  S.  W.  Rep.  290. 

•  R.  S.  1410. 

8  Rules  96  and  97  for  D.  &  C.  Courts. 

»  Wolff  v.  Toepperwein,  28  S.  W.  Rep.  1009. 
«  R.  S.  1411. 
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court  will  not  presume  that  omissions  in  the  record  are  clerical, 
merely,  in  the  face  of  the  certificate  that  the  transcript  contains  a 
true  and  correct  copy  of  all  the  proceedings.1  A  compact  though 
full  record,  with  as  little  useless  matter  as  possible,  is  intended  by 
the  rules.2  The  rules  with  reference  to  the  preparation  of  tran- 
scripts are  designed  to  facilitate  business,  and  the  violation  of  the 
•same  by  the  insertion  of  unnecessary  matter  or  by  repetition  will 
subject  the  party  in  fault  to  have  taxed  against  him,  on  motion  of 
the  opposite  party,  unnecessary  costs  thereby  incurred.3  It  is  the 
•duty  of  a  party  bringing  up  a  cause  to  see  that  his  case  was  prop- 
erly presented  below,  and  that  the  transcript  correctly  shows  this 
to  be  so.  ~No  presumptions  will  be  indulged  in  his  favor;  on  the 
contrary,  in  doubtful  cases,  they  will  be  indulged  against  him.4 

If  the  pleadings  or  the  judgment  shows  an  appearance  of  the  de- 
fendant, in  person  or  by  attorney,  the  citation  and  returns  must  not 
be  copied  into  the  transcript.5  Where  a  judgment  is  by  default, 
the  record  on  appeal  should  contain  the  citation  to  the  party  against 
whom  the  default  is  taken,  and  a  recital  of  service  in  the  judgment 
is  not  sufficient.6  The  rules  provide  that  citation  shall  not  be  in- 
serted in  cases  where  the  defendant  or  defendants  have  filed  an- 
swers, unless  some  question  is  made  upon  them  which  will  require 
them  to  be  copied.7  The  parties  may,  by  an  agreement  in  writing, 
with  the  approval  of  the  judge,  direct  the  clerk  in  making  up  the 
transcript  to  omit  therefrom  any  designated  portion  of  the  proceed- 
ings not  deemed  material  to  the  disposition  of  the  cause  in  the  ap- 
pellate court,  and  in.  such  case  the  transcript  shall  not  embrace  such 
portions  of  the  proceedings.8  The  proceedings  must  be  entered  in 
the  order  of  time  in  which  they  occurred,  unless,  with  the  approval 
of  the  judge,  counsel  on  each  side  shall  agree  in  writing,  to  be  itself 
filed  and  copied  in  the  transcript,  directing  the  clerk  which  of  the 
papers  may  be  left  out,  as  being  useless  in  the  decision  of  the 
case.9 

The  transcript  must,  in  all  cases,  contain  a  copy  of  the  final  judg- 
ment, notice  of  appeal,  petition  for  writ  of  error  and  citation  in 
error,  with  return  of  service  thereon,  bond  on  appeal  or  writ  of 

*  Attoway  v.  Goldsmith,  18  S.  W.  Rep.  604 

2Clapp  v.  Engledow.  82  T.  290  (18  S.  W.  Rep.  146). 

8  Blum  v.  Davis,  56  T.  423. 

4  Stark  v.  Whitman,  58  T.  375. 

OR.  S.  1412. 

e  Dallas,  Pac.  &  S.  W.  Ry.  Co.  v.  Day,  3  Civ.  App.  353  (22  S.  W.  Rep.  538); 
Wheeler  v.  Phillips,  22  S.  W.  Rep.  543;  Carlton  v.  Miller,  2  Civ.  App.  619  (21  S.  W. 
Rep.  697);  Burditt  v.  Howth,  45  T.  466. 

7  Rule  85  for  D.  &  C.  Courts. 

8R.S.  1413. 

a  Rule  85  for  D.  &  C.  Courts. 
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error,  or  affidavit  in  lieu  thereof,  and  assignment  of  errors,  or  such 
of  them  as  there  may  be,  and  also  a  copy  from  the  fee-book  of  all 
the  costs  that  have  accrued  in  the  .case.1  Subpoenas  must  not  be 
inserted  ;2  nor  a  copy  of  appellant's  brief.3 

The  court  will  not  revise  the  judgment  when  the  transcript  con- 
tains nothing  but  the  judgment  appealed  from  and  the  proceedings 
in  the  court  below  after  its  rendition.4 

When  the  transcript  comes  up  without  containing  the  pleadings 
of  either  party,  and  this  by  agreement  of  counsel  and  without  the 
approval  of  the  district  judge  of  such  omission  (the  case  not  being 
an  agreed  case  under  article  1414),  the  court  cannot  know  that 
there  is  any  subject-matter  of  litigation,  and  the  appeal  will  be  dis- 
missed.5 The  character  of  a  refused  trial  amendment  should  ap- 
pear in  the  record  to  render  the  refusal  reversible  error.6  Where 
a  case  is  appealed  from  a  justice  court,  errors  in  the  county  court 
cannot  be  revised,  unless  the  pleadings  of  the  parties,  oral  or  writ- 
ten, are  shown  by  the  transcript.7  Papers  placed  in  the  record, 
which  might  be  appropriate  in  a  statement  of  facts  or  bill  of  excep- 
tions, without  the  sanction  of  the  trial  judge,  will  be  disregarded.8 
When  it  is  desired  that  original  papers  used  upon  the  trial  shall 
accompany  the  transcript,  the  proper  practice  is  to  obtain  an  order 
of  the  trial  court  to  that  effect.9 

The  record  should  not  be  incumbered  with  needless  details  of 
testimony  which  could  be  condensed;  or  with  assignments  of  error 
which,  considered  with  reference  to  the  rules  governing  appealed 
•cases,  the  attorney  ought  to  know  would  be  useless.10  The  judge's 
notes  are  for  his  own  convenience  and  that  of  the  clerk,  and  an 
•entry  on  the  motion  docket  in  the  court  below  forms  no  part  of  the 
record  on  appeal,  although  a  purported  copy  thereof  appears  in 
the  transcript.  Where  the  record  does  not  show  otherwise  than  by 
copy  of  such  entry  that  a  motion  was  called  to  the  attention  of  the 

1  R.  S.  1415.  A  copy  of  the  appeal  bond  must  always  accompany  the  tran- 
script. R.  S.  1038.  The  transcript  must  contain  a  bill  of  costs,  regularly  made 
out  and  copied.  Rule  93  for  D.  &  C.  Courts.  Cross-assignments  of  error  need 
not  be  copied  into  the  transcript.  Rule  101  for  D.  &  C.  Courts. 

-  Rule  85  for  D.  &  C.  Courts. 

3  Rule  102  for  D.  &  C.  Courts. 

*  Watson  v.  Watson,  69  T.  105  (5  S.  W.  Rep.  377);  Wolff  v.  Toepperwein,  28 
S.  W.  Rep.  1009. 

s  Hubby  v.  Harris,  59  T.  14. 

6  Bowden  v.  San  Antonio  &  A.  P.  Ry.  Co.,  25  S.  W.  Rep.  987. 
•Patty  v.  Gibson,  23  S.  W.  Rep.  392;  Finley  v.  Bradley,  21  S.  W.  Rep.  609;  Mo. 
Pac.  Ry.  Co.  v.  Shipman,  1  Civ.  App.  407  (20  S.  W.  Rep.  952). 

8  Stark  v.  Ellis,  69  T.  543  (7  S.  W.  Rep.  76). 

9  Cunningham  v.  State,  74  T.  511  (12  S.  W.  Rep.  217). 

WT.  &  P.  Ry.  Co.  v.  Scott,  64  T.  549;  Clapp  v.  Engledow,  82  T.  290  (18  S.  W. 
Rep.  146). 
70 
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court  below,  an  alleged  order  overruling  such  motion  will  not  be 
reviewed  on  appeal.1 

When  the  facts  found  by  the  court  below  and  his  rulings  on  the 
law  of  the  case  are  not  in  the  record,  if  from  the  evidence  in  the 
record  facts  can  be  found  which  will  sustain  the  judgment,  it  must 
be  affirmed ;  and  all  conflicts  in  the  evidence  must  be  determined^ 
so  far  as  necessary,  in  favor  of  that  view  which  tends  to  support 
the  judgment.2 

All  bills  of  exceptions  and  statements  of  facts  must  be  literally 
transcribed ;  and  the  clerks  are  prohibited  from  copying  as  parts 
of  the  same  any  instrument  in  writing  or  document  not  originally 
inserted  therein,  but  merely  referred  to  and  directed  to  be  copied 
from  some  other  paper  in  the  case.8  Documents  called  for  but  not 
inserted  in  the  statement  of  facts  when  signed  by  the  trial  judge 
must  not  be  inserted  by  the  clerk  in  making  out  the  transcript. 
Such  matter  will  be  stricken  out  whenever  observed  by  the  court,, 
whether  on  motion  or  from  information  otherwise  obtained.4 

The  rules  for  the  preparation  of  transcripts  will  not  be  enforced 
so  as  to  defeat  substantial  rights  pursued  with  reasonable  diligence.^ 

§  1145.  Form  and  arrangement  of  transcript;  to  be  written  or 
printed;  index. 

The  caption  of  the  transcript  must  be  in  the  following  form : 
"THE  STATE  OF  TEXAS, 

"  County  of . 

"  At  a  term  of  the  district  [or  couftty]  court,  begun  and  holden 

at ,  within  and  for  the  county  of ,  before  the  Hon. 

,  and  ending  on  the day  of ,  A.  D. ,  the  following 

case  came  on  for  trial,  to  wit: 
"  A.  B.,  plaintiff, 

v. 

"  C.  D.,  defendant." 

In  copying  the  proceedings  inserted  in  the  transcript,  there  must 
be  a  space  left  between  them,  so  that  each  one  can  readily  be  dis- 

1  Swearingen  v.  Wilson,  2  Civ.  App.  157  (21  S.  W.  Rep.  74). 

2  Grace  v.  Miller,  4  Civ.  App.  50  (23  S.  W.  Rep.  444).    It  is  not  necessary  on  a 
second  appeal  in  the  same  case  that  the  mandate  in  the  first  be  set  out  in  the 
transcript  on  the  second  appeal.     It  seems  that  the  court  should  take  judicial 
notice  of  its  action  in  the  first  appeal.     Warren  v.  Frederichs,  83  T.  380  (18  S.  W. 
Rep.  750).    A  transcript  of  the  proceedings  in  a  suit  instituted  for  the  purpose, 
of  retaxing  costs  and  to  reform  the  judgment  is  no  part  of  the  record  in  an  ap- 
peal from  such  judgment,  and  should  not  be  included  in  the  transcript.   Conner 
v.  Elkins,  66  T.  551  (1  S.  W.  Rep.  798). 

3  Rule  86  for  D.  &  C.  Courts.   As  to  Bills  of  Exceptions  and  Statement  of  Facts-, 
see  chapters  33  and  41,  ante. 

<  Thurman  v.  Blankenship,  79  T.  171  (15  S.  W.  Rep.  387). 
5  Wright  v.  Bonta,  19  T.  385.    See  §  101,  ante. 
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tinguished.  On  the  left  margin  of  the  page  of  each  proceeding  the 
clerk  must  note  its  name,  and  the  date  of  its  occurring  or  being 
filed.  This  may  be  dispensed  with  in  printed  transcripts;  but  in 
all  cases  the  clerk  must  copy,  in  connection  with  each  paper  filed, 
the  file  mark  subscribed  or  indorsed  thereon.  The  pages  must  be 
numbered  at  the  bottom,  on  the  left  hand  of  each  page. 

The  transcript  may  be  either  written  or  printed.  If  written,  it 
must  be  on  good  white  paper,  with  black  ink,  in  a  plain  round  hand, 
not  confused  by  running  words  together  or  by  flourishes,  and  with 
sufficient  space  between  the  lines  to  be  easily  read,  and  on  one  side 
only  of  each  sheet  of  paper,  with  no  sheets  cut  or  mutilated.  The 
sheets  must  be  entire  and  filled  with  writing,  so  as  to  leave  no 
blanks  larger  than  the  ordinary  spaces  left  between  the  different 
proceedings  to  distinctly  separate  them;  and  all  the  sheets  upon, 
which  it  is  written  must  be  fastened  together  at  the  upper  end  with 
tape,  ribbon,  or  something  of  the  kind,  and  sealed  over  the  tie  with 
the  seal  of  the  court.  When  the  transcript  is  printed,  it  must  be 
on  both  sides  of  the  paper,  in  not  less  than  small  pica  type,  bounfd 
and  paged  in  pamphlet  form,  of  octavo  size,  and  fastened  at  the 
back  with  the  tie  and  seal  of  the  court;  but  in  other  respects  must 
conform  to  the  rules  laid  down  for  written  transcripts.1 

There  must  be  an  index  on  the  first  pages  preceding  the  caption, 
giving  the  name  and  page  of  each  proceeding,  including  the  name 
and  page  of  each  instrument  in  writing  and  agreement,  and  the 
testimony  of  each  witness  in  the  statement  of  facts,  as  it  appears  in 
the  transcript.  The  index  must  not  be  alphabetical,  but  must  con- 
form to  the  order  in  which  the  proceedings  appear  as  transcribed.2 
If  the  transcript  when  filed  in  the  court  of  civil  appeals  is  not  in- 
dexed as  required,  the  court  may  cause  a  proper  index  to  be  made 
by  the  clerk,  and  tax  the  costs  of  the  same  against  the  appellant  or 
plaintiff  in  error.3 

§  1146.  Agreed  statement  in  lieu  of  complete  transcript. 
The  parties  may,  without  the  necessity  of  setting  out  all  the  pro- 
ceedings at  length,  agree  upon  such  a  brief  statement  of  the  case 

1  Rules  87-91  for  D.  &  C.  Courts.    The  caption  prescribed  for  a  transcript  of  a 
record  on  appeal  or  error  will  be  required  in  all  cases  where  an  affirmance  is 
sought  without  reference  to  the  merits.     All  the  requirements  prescribing  the 
manner  in  which  a  transcript  shall  be  written,  fastened,  sealed  and  indorsed 
must  be  strictly  observed  in  reference  to  certificates  for  affirmance.     Locker  v. 
Miller,  59  T.  499.     It  is  the  duty  of  the  clerk  to  state  in  the  caption  of  the  tran- 
script at  what  time  the  court  from  whose  decision  the  appeal  is  taken  finally 
adjourned.     Int.  &  G.  N.  Ry.  Co.  v.  Timmermann,  61  T.  660. 

2  Rule  92  for  D.  &  C.  Courts.     The  index  must  conform  to  the  order  in  which 
each  proceeding  appears  in  the  transcript,  and  not  alphabetically.    Blankenship 
v.  Thurinan,  68  T.  671  (5  S.  W.  Rep.  836). 

3  Rule  7a  for  Courts  of  Civil  Appeals.    See  Beale  v.  Ryan,  40  T.  399. 
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and  of  the  facts  proved,  with  or  without  copies  of  any  part  of  the 
proceedings,  as  shall  in  their  opinion  enable  the  appellate  court  to 
•determine  whether  there  has  been  any  error  in  the  judgment;  and 
if  the  judge  approve  and  sign  such  statement,  it  must  be  tiled  among 
the  papers  of  the  cause  and  will  constitute  a  part  of  the  record,  and 
on  appeal  or  writ  of  error  must  be  copied  into  the  transcript  in  lieu 
of  such  proceedings  themselves.1 

An  agreement  as  to  the  question  in  issue,  which  is  not  incorpo- 
rated into  a  statement  of  facts,  and  is  not  prepared  as  an  agreed 
case  under  the  statute,  will  not  be  considered.2  The  documentary 
or  other  evidence  condensed  must  be  agreed  upon  as  evidence  act- 
ually introduced  or  rejected  on  the  trial,  and  the  rulings  of  the 
court  when  questioned  must  be  shown,  all  of  which  must  be  ap- 
proved by  the  judge  and  filed  among  the  papers  of  the  cause.3 

A  statement  of  facts  agreed  upon  before  trial  between  the  par- 
ties to  a  cause  upon  which  the  court  below  may  render  judgment 
according  to  the  law  arising  upon  the  facts  as  agreed  upon  cannot, 
on  appeal,  be  considered  an  "  agreed  case."  A  statement  which  fails 
to  state  the  nature  and  character  of  the  suit,  the  plaintiff's  claim 
and  defendant's  defense,  and  which  does  not  appear  to  have  been 
filed,  is  insufficient  as  an  "  agreed  case." 4 

§  1147.  Transmission  and  receipt  of  transcript. 

The  clerk,  having  made  a  transcript,  upon'  the  application  of 
either  party  or  his  counsel,  as  prescribed  in  case  of  appeal,  and  in 
case  of  writ  of  error,  as  directed  by  law,  shall  deliver  it  to  such  party 
or  his  counsel,  when  so  made  out,  on  demand.  Unless  when  spe- 
cially directed  by  statute,  the  clerk  of  a  trial  court  is  not  bound  to 
transmit  any  transcript  to  a  court  of  civil  appeals. 

When  the  clerk  shall  have  presented  a  transcript  for  examina- 
tion to  the  party,  or  his  counsel,  who  has  applied  for  it,  and  it  is 
found,  in  any  particular  whatever,  to  have  been  made  out  in  viola- 
tion of  any  of  the  requirements  of  the  rules,  he  is  at  liberty  to  re- 
turn it,  as  not  being  a  complete  and  properly  prepared  transcript, 
in  time  for  correction  by  the  clerk.  And  the  reception  of  it  by  the 
party,  or  his  counsel,  without  being  so  returned  for  such  purpose, 
will  be  regarded  as  an  assumption  by  him  of  all  responsibility  for 
any  and  all  deficiencies  found  in  the  transcript,  resulting  from  the 
violation  of  the  rules  or  the  statutes.5 

iR.  S.  1414. 

2  McDowell  v.  Fowler,  80  T.  587  (16  S.  W.  Rep.  431);  Taylor  v.  Campbell,  59  T. 
315. 

3  Whitaker  v.  Gee,  61  T.  217. 

4  Fisher  v.  Leiswitz,  1  U.  C.  330.    This  case  was  decided  under  article  1516, 
.  PaschaPs  Digest,  which  was  substantially  the  same  as  the  present  statute. 

8  Rules  95,  99,  100,  for  D.  &  C.  Courts.    It  is  the  duty  of  the  appellant  to  see 
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The  clerks  of  the  courts  of  civil  appeals  must  receive  the  tran- 
script sent  and  delivered  to  them,  and  receipt  for  the  same  if  re- 
quired. They  are  not  required  to  take  a  transcript  from  the 
postoffice  or  an  express  office,  unless  the  postage  or  charges  thereon, 
be  fully  paid.1 

§  1148.  Clerk's  indorsement  on  transcript. 

When  the  clerk  of  the  trial  court  has  prepared  a  transcript,  he 
must  indorse  upon  it  as  follows: 

"  J.  K.,  appellant,  or  plaintiff  in  error, 
v. 

"N.  M.,  appellee,  or  defendant  in  error. 
"  From county." 

On  delivery  of  the  transcript  to  the  party  who  applied  for  it,  or 
to  his  counsel,  he  must  in  all  cases,  before  it  finally  leaves  his 
hands,  indorse  upon  it  as  follows:  "Applied  for  by  P.  8.,  on  the 

day  of ,  A.  D. ,  and  delivered  to  P.  S.  on  the 

day  of  -   — ,  A.  D. ,"  and  must  sign  his  name  officially  thereto. 

The  same  indorsements  must  be  made  on  certificates  for  affirmance 
of  the  judgment.2 

§  1149.  Clerk's  certificate  to  transcript. 

The  clerk  must  certify  to  the  correctness  of  the  transcript,  and 
sign  the  same  officially  with  the  seal  of  the  court  attached.  The 
certificate  must  state  whether  the  transcript  contains  a  copy  of  all 
the  proceedings,  or  whether  it  is  the  transcript  provided  for-  in 
articles  1412  to  1414  of  the  Revised  Statutes.3 

§  1150.  Filing  the  transcript;  duty  of  clerk. 

In  any  appeal  or  writ  of  error  to  a  court  of  civil  appeals  the  ap- 
pellant or  plaintiff  in  error  must  file  the  transcript  with  the  clerk 
of  the  court  of  civil  appeals  within  ninety  days  from  the  perfect- 
ing of  the  appeal  or  service  of  the  writ  of  error.  For  good  cause 
the  court  may  permit  the  transcript  to  be  thereafter  filed,  upon 
such  terms  as  it  may  prescribe.4 

that  the  transcript  is  properly  prepared.     Beale  v.  Ryan,  40  T.  399:  Wheeler  v^ 
Styles,  28  T.  240. 

1  Rule  1  for  Courts  of  Civil  Appeals. 

2  Rule  98  for  D.  &  C.  Courts.    The  indorsement  of  the  time  of  demand  and 
delivery  was  formerly  a  requirement  of  the  statute  (P.  D.  1494).     The  require- 
ment was  for  the  benefit  of  the  party,  and  a  failure  to  make  the  indorsement 
was  not  a  cause  for  dismissing  the  appeal     Wright  v.  Bonta,  19  T.  385.     See 
Milburn  v.  Walker,  11  T.  329;  Davenport  v.  Hervey,  30  T.  308. 

3  R.  S.  1416.    The  transcript  must  conclude  with  a  certificate,  under  the  seal 
of  the  court,  that  it  contains  a  true  copy  of  all  the  proceedings  in  the  cause, 
and  shall  be  dated  and  signed  officially  by  the  clerk.     Rule  94  for  D.  &  C.  Courts. 

4  R.  S.  1015.     This  article  supersedes  article  1034  of  the  Revised  Statutes  of 
1879,  which  specified  the  time  of  filing  the  transcript  in  the  supreme  court. 
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The  clerk  must  indorse  his  filing  upon  the  transcript,  of  the  date 
of  its  reception,  if  it  comes  to  his  hands  properly  indorsed,  showing 
who  applied  for  it,  and  to  whom  it  was  delivered,  if  presented 
within  ninety  days  from  the  time  the  appeal  or  writ  of  error  is 
perfected.  But  if  it  comes  to  his  hands  after  the  said  date,  or  not 
so  properly  indorsed,  he  must,  without  filing  it,  make  a  memoran- 
dum upon  it  of  the  date  of  its  reception,  and  keep  it  in  his  office, 
subject  to  the  order  of  the  person  who  sent  it,  or  to  the  disposition 
of  the  court.  The  transcript  will  not  be  filed  until  a  satisfactory 
showing  has  been  made  to  the  court  for  its  not  being  properly  in- 
dorsed, or  for  not  being  received  by  the  clerk  in  proper  time;  and 
upon  this  being  done,  it  may  be  ordered  by  the  court  to  be  filed, 
upon  such  terms  as  may  be  deemed  proper,  having  respect  to  the 
rights  of  the  opposite  party.1 

It  seems  that  the  time  within  which  the  transcript  must  be  filed 
under  the  statute  now  in  force  begins  to  run  from  the  date  of  per- 
fecting the  appeal,  and  if  the  appeal  is  perfected  during  the  term. 

While  that  article  was  in  force,  judgment  in  a  cause  pending  in  a  district  court 
was  rendered  on  November  11, 1884.  Petition  for  writ  of  error  and  supersedeas, 
and  a  supersedeas  bond  and  assignment  of  errors,  were  filed  in  that  court  on 
December  12,  1884.  On  the  same  day  a  citation  in  error  was  issued,  but,  with- 
out fault  on  the  part  of  the  plaintiff  in  error,  was  not  served  until  January  5, 
1885.  On  January  16,  1885,  only  three  days  before  the  day  designated  for  the 
call  of  the  assignment  to  which  the  cause  belonged  in  the  supreme  court,  the 
defendant  in  error  waived,  in  writing,  the  twenty  days  required  by  law  in  cases 
of  service  of  writs  of  error,  entered  his  appearance  in  the  latter  court,  and  con- 
sented to  a  hearing  of  the  cause  at  that  term.  The  plaintiff  in  error  moved  for 
a  continuance  of  the  cause  to  the  next  succeeding  term,  on  the  ground  that  he 
was  not  obliged  to  prepare  the  cause  and  submit  it  at  the  then  term  of  the  su- 
preme court,  and  it  was  held:  (1)  That  the  citation  in  error  having  been  served 
within  less  than  twenty  days  before  the  first  day  of  the  assignment  to  which 
the  case  belonged,  the  cause  was  returnable  to  the  next  succeeding  term  of  the 
supreme  court  at  Galveston.  (2)  That  the  plaintiff  in  error  had  the  right  to  so 
treat  it,  and  no  act  of  the  defendant  in  error,  done  after  the  service  of  the  writ 
was  perfected,  could  change  the  rights  or  the  position  of  the  plaintiff  in  error, 
so  as  to  impose  on  him  burdens  or  duties  more  onerous  than  were  required  by 
the  statute.  (3)  That  the  provision  of  the  statute  then  in  force  as  to  the 
twenty  days  which  must  elapse  between  the  service  of  the  citation  and  the 
commencement  of  the  assignment,  in  order  to  give  the  supreme  court  jurisdic- 
tion at  a  particular  term,  was  as  much  for  the  benefit  of 'the  plaintiff  in  error 
as  the  defendant  in  error.  It  was  thereby  intended  to  give  him  time  within 
which  to  make  out  his  briefs,  have  his  transcript  ready,  and  otherwise  prepare 
his  cause  for  submission  in  the  supreme  court;  and  the  fact  that  the  defendant 
in  error  had  the  transcript  made  out  and  waived  the  filing  of  briefs,  as  required 
by  law  and  the  rules  of  court,  did  not  affect  the  question.  The  plaintiff  in  error 
had  the  right  to  do  all  these  things  at  the  time  and  in  the  manner  prescribed  by 
law,  and  he  could  not  be  forced  to  accept  the  courtesy  of  the  opposite  party, 
and  thereby  give  the  court  jurisdiction  at  a  time  when  it  would  not  otherwise 
attach.  Mo.  Pac.  Ry.  Co.  v.  Jarrard,  65  T.  557. 
1  Rule  2  for  Courts  of  Civil  Appeals.  See  §  1148,  supra. 
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of  the  trial  court,  the  transcript  must  be  filed  in  the  appellate  court 
within  ninety  days  thereafter.1  This  seems  to  be  the  plain  mean- 
ing of  the  statute,  which  differs  in  its  phraseology  from  article 
1034  of  the  Revised  Statutes  of  1879.  Under  that  article  the  time 
was  computed  from  the  last  day  of  the  term  of  the  trial  court,  even 
when  the  appeal  was  perfected  before  the  end  of  the  term,  and  it 
was  held  that  the  jurisdiction  of  the  trial  court  continued  to  the 
end  of  the  term.  The  uniform  practice,  prior  to  the  adoption  of 
the  Revised  Statutes  of  1879,  was  to  regard  the  case  as  in  no  event 
returnable  to  the  supreme  court  sooner  than  it  would  have  been 
had  the  appeal  bond  been  filed  and  approved  on  the  last  day  of  the 
term  of  the  trial  court.2 

The  facts  alleged  in  a  motion  to  permit  the  transcript  to  be  filed 
after  the  legal  time  of  filing  has  elapsed,  if  not  in  some  other  way 
verified,  must  be  apparent  of  record,  or  they  will  not  be  consid- 
ered.3 Where  counter-affidavits  are  filed  resisting  grounds  excus- 
ing the  delay  in  filing  the  transcript,  it  will  be  presumed  in  the 
supreme  court  that  the  court  of  ci?il  appeals  considered  such  affi- 
davits before  refusing  the  motion  for  leave  to  file;  and  the  action 
of  the  court  upon  such  conflicting  testimony  will  not  be  revised  on 
writ  of  error.4 

Appellee  by  consenting  to  the  filing  of  the  transcript  after  the 
time  allowed  by  the  rules  has  expired  does  not  waive  the  right  to 
insist  on  a  dismissal  for  want  of  a  final  judgment.5 

Even  after  the  jurisdiction  of  the  appellate  court  attaches  by  writ 
of  error  or  appeal  the  trial  court  may,  upon  proper  evidence,  cor- 
rect its  minutes  so  as  to  present  a  true  record  of  its  action.6 

§  1151.  Either  or  both  parties  may  file  a  transcript;  must  be  prop- 
erly indorsed. 

Either '  party  may  file  the  transcript  for  which  he  has  applied, 
and  which  has  been  delivered  to  him ;  both  of  which  facts  must  ap- 

1  In  a  case  in  which  a  city  is  not  required  to  give  an  appeal  bond,  its  appeal  is 
perfected  by  giving  notice,  and  the  transcript  must  be  filed  in  the  appellate 
court  within  ninety  days  from  the  time  notice  is  given,  and  not  within  ninety 
days  from  the  time  a  bond  is  given.     The  giving  of  a  useless  bond  will  not  ex- 
tend the  time.    City  of  Hallettsville  v.  Long.  28  S.  W.  Rep.  573. 

2  Blum  v.  Wettermark,  58  T.  125;  Garza  v.  Baker.  58  T.  483. 

3  Davis  v.  Estes,  4  Civ.  App.  207  (23  S.  W.  Rep.  411). 

4  Davidson  v.  Ikard,  86  T.  67  (23  S.  W.  Rep.  379).    That  appellant  could  not  ob- 
tain the  transcript  from  the  clerk,  and  that  he  briefed  it  as  soon  as  he  was  able 
to  do  so,  sufficiently  accounts  for  a  delay  in  filing  it.     Warren  v.  Wooters,  52 
T.  568.    The  appeal  will  be  dismissed  where  no  excuse  is  shown  for  a  delay  in 
filing  transcript  and  assignment  of  errors.     Malone  v.  Medford,  31  S.  W.  Rep. 
685. 

»  Mills  v.  Paul,  23  S.  W.  Rep.  189  (1  Civ.  App.  419). 
«  Chestnutt  v.  Pollard,  77  T.  86  (13  S.  W.  Rep.  862). 
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pear  on  the  transcript  by  the  indorsement  of  the  clerk.  If  the 
indorsement  shows  that  it  Avas  applied  for  by  one  party  and  deliv- 
ered to  the  other,  it  must  be  shown  by  the  indorsement  of  the  clerk, 
or  otherwise,  to  entitle  it  to  be  properly  filed  as  the  transcript  of  the 
party  to  whom  it  was  delivered,  and  that  it  was  delivered  to  one 
by  the  consent  of  the  other,  as  each  party  has  the  sole  right  to  the 
transcript  which  he  applied  for;  and  if  it  is  so  filed  without  that 
fact  being  shown,  the  court  may  strike  the  case  from  the  docket  as 
improperly  filed,  upon  its  own  inspection,  or  upon  motion  of  the 
party  to  whom  the  transcript  belonged. 

If  both  parties  file  transcripts  within  the  proper  time  —  which 
they  may  do  —  and  that  of  the  appellant  or  plaintiff  in  error  is- 
properly  made  and  indorsed,  it  will  be  regarded  by  the  court  as  the 
transcript  of  the  record  in  the  case,  and  the  court  will  grant  the 
appellee  or  defendant  in  error  leave  to  withdraw  that  filed  by  him 
for  his  own  use.  If  but  one  party  file  his  transcript  in  proper  time^ 
that  will  be  regarded  as  the  transcript  of  the  record  in  the  case.1 

The  party  must  not  rely  upon  the  clerk  to  send  up  the  transcript; 
he  is  not  bound  to  do  so,  unless  specially  directed  by  statute.2  If 
he  forwards  it,  it  must  be  shown  by  indorsement  under  whose 
orders  he  acts.3 

The  statute  does  not  require  the  appellee  to  file  a  transcript, 
though  he  is  entitled  to  one  on  application ; 4  but  neither  party  has 
the  right  to  rely  upon  the  other  to  file  the  transcript,  and  neither 
is  bound  to  file  it  unless  he  chooses  to  do  so.  It  has  been  the  prac- 
tice of  the  supreme  court  to  permit  the  appellee  to  file  the  transcript,, 
when  the  filing  was  in  time,  without  his  right  to  do  so  being  ques- 
tioned. But  it  seems  that  the  practice  has  not  been  recognized  of 
permitting  him  to  file  it  after  the  time  required.5  But  does  not 
rule  2  for  the  courts  of  civil  appeals  contemplate  that  excuse  may 
be  made  by  either  party  ? 6 

If  an  appellee  be  not  satisfied  with  the  transcript  filed  by  the  ap- 
pellant it  is  his  privilege  to  procure  and  file  a  more  perfect  record 
for  the  presentation  of  the  questions  involved.  His  transcript 
should  be  filed  with  appellant's  transcript,  and  have  the  same  num- 
ber, so  that  the  appeal  may  be  treated  as  one  case.7 

1  Rules  3  to  5  for  Courts  of  Civil  Appeals.     See  §  1148,  supra. 

2  Rule  99  for  D.  &  C.  Courts;  Reynolds  v.  Dechaunes,  22  T.  116. 

3  Davenport  v.  Hervey,  30  T.  308. 
*  R.  S.  1410. 

5  Hunt  v.  Askew,  46  T.  247;  Reynolds  v.  Dechaunes,  22  T.  116. 

6  See  §  1150,  ante.    The  rule  referred  to  is  the  same  as  rule  3  of  the  supreme 
court,  adopted  in  1877.    47  T.  597. 

?Cassin  v.  Zavalla  Co.,  71  T.  203  (9  S.  W.  Rep.  105).  Appellants  filed  a  tran- 
script certified  that  it  "  contains  a  true  copy  of  all  the  proceedings  as  per  list 
furnished  by  the  attorney  for  the  defendant."  The  appellee,  who  was  plaintiff 
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§  1152.  Filing  transcript  in  quo  warranto  cases;  motions  in  such 
cases. 

Transcripts  in  appeals  from  judgments  in  proceedings  in  quo  war- 
'ranto  must  be  filed  in  the  court  of  civil  appeals  within  twenty  days 
after  appeal  is  perfected,  and  the  first  Tuesday  following  such 
twentieth  day  is  the  day  for  filing  motions  in  such  cases.1  The 
court  must  give  preference  to  such  cases  and  hear  and  determine 
them  at  the  earliest  day  practicable.  The  appeal  must  be  prose- 
cuted to  the  term  of  the  court  in  session,  or  the  first  term  to  be 
held,  if  not  in  session,  after  judgment  has  been  rendered  in  the  dis- 
trict court.2 

§  1153.  Defective  transcript  referred  to  the  court;  amendment. 

Upon  receipt  of  the  transcript  it  is  the  duty  of  the  clerk  to  ex- 
amine it  in  order  to  ascertain  whether  or  not,  in  case  of  an  appeal, 
notice  of  appeal  and  a  proper  appeal  bond,  or  affidavit  in  lieu  thereof 
(where  bond  is  required),  have  been  given;  and  in  case  of  a  writ  of 
error,  whether  or  not  the  citation  in  error  appears  to  have  been 
duly  served,  and  error  bond,  or  affidavit  in  lieu  thereof  (where  such 
bond  is  required),  appears  to  have  been  filed.  If  it  seems  to  him 
that  the  appeal  or  writ  of  error  has  not  been  duly  perfected,  he 
must  note  on  the  transcript  the  day  of  its  reception  and  refer  the 
matter  to  the  court.  If  upon  such  reference  the  court  shall  be  of 
opinion  that  the  transcript  shows  that  the  appeal  or  writ  of  error 
has  been  duly  perfected,  they  must  order  the  transcript  to  be  filed 
as  of  the  date  of  its  reception.  If  not,  they  will  cause  notice  of  the 
defect  to  issue  to  the  attorneys  of  record  of  the  appellant  or  plaint- 
iff in  error,  as  the  case  may  be,  to  the  end  that  they  may  take  steps 
to  amend  the  record,  if  it  can  be  done;  for  doing  which  a  reason- 
able time  will  be  allowed.  If  the  transcript  do  not  show  the  juris- 
diction of  the  court,  and  if  after  notice  it  be  not  amended,  the  case 
will  be  dismissed.3 

The  record  must  show  a  final  judgment.  A  defective  transcript 
may  be  stricken  from  the  files  notwithstanding  it  was  filed  after 
the  time  limited  by  permission  of  the  court.4 

below,  filed  a  transcript  certified  that  "it  contains  a  true  copy  of  all  the  proceed- 
ings in  the  case."  The  two  transcripts  were  filed  as  separate  cases.  A  motion, 
of  appellee  to  strike  out  the  transcript  filed  by  the  appellants  was  sustained  and 
costs  taxed  against  them.  Watts  v.  Overstreet.  78  T.  571  (14  S.  W.  Rep.  704). 

1  Rule  7  for  Courts  of  Civil  Appeals. 

-'  R.  S.  4346. 

'•'  Rule  1  for  Courts  of  Civil  Appeals. 

4  Mills  v.  Paul,  1  Civ.  App.  419  (23  S.  W.  Rep.  189).  This  appeal  was  taken  from, 
a  judgment  in  a  case  in  which  several  cases  had  been  consolidated.  The  clerk 
in  his  certificate  to  the  transcript  omitted  several  of  the  cases,  while  purporting 
to  give  all  the  cases.  Such  defect  appearing  was  ground  for  striking  the  tran- 
script from  the  files  of  the  court. 
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§  1154.  Filing  assignments  of  error. 

The  appellant  or  plaintiff  in  error  must,  in  all  cases,  file  with  the 
clerk  of  the  court  below  all  assignments  of  error,  distinctly  speci- 
fying the  grounds  on  which  he  relies,  before  he  takes  the  transcript 
of  the  record  from  the  clerk's  office;  all  errors  not  distinctly  speci- 
fied are  waived.1  The  transcript  must  contain  a  copy  of  the  assign- 
ment of  errors.2 

The  rules  provide  as  follows :  "  The  appellant,  or  plaintiff  in  error, 
shall  file  his  assignments  of  error  in  the  trial  court  as  prescribed  by 
statute;  and  the  appellee,  or  defendant  in  error,  may  file  cross- 
assignments  with  the  clerk  of  the  trial  court  when  he  files  his  brief, 
which  assignments  may  be  incorporated  in  his  brief  and  need  not 
be  copied  in  the  transcript.  In  such  case,  one  of  the  copies  filed  in 
the  courts  of  civil  appeals  shall  contain  a  certificate  of  the  clerk  of 
the  trial  court  showing  that  it  is  a  copy  of  the  brief  filed  in  his 
office,  and  the  date  of  its  filing."3 

If  an  assignment  of  errors  is  not  filed  before  the  transcript  is 
taken  from  the  clerk's  office,  it  will  be  stricken  from  the  files  on 
motion.4  An  assignment  of  errors  having  been  filed  in  the  prose- 
cution of  an  appeal,  afterwards  abandoned,  and  being  incorporated 
in  the  transcript  brought  up  by  writ  of  error,  will  answer  the  re- 
quirements of  the  statute.5  A  paper  detached  from  the  transcript, 
and  which  purports  to  be  an  assignment  of  errors,  filed  without 
leave  or  consent  of  parties,  and  not  in  obedience  to  a  certiorari  to 
perfect  the  record,  cannot  be  considered.6 

Neither  the  statute  nor  the  rules  require  that  an  assignment  of 
errors  be  signed.  It  ought  to  be  signed,  however,  by  the  appellant 
or  plaintiff  in  error,  or  by  his  counsel ;  but  if  not  signed,  it  will  be 
considered  if  properly  identified.7 

1R.  S.  1018;  Clements  v.  Hearne,  45  T.  415;  Elliott  v.  Mitchell,  28  T.  107;  How- 
ard v.  Colquhoun,  id.  134;  Carleton  v.  Roberts,  1  U.  C.  588;  Lewis  v.  Steiner,  84 
T.  364  (19  S.  W.  Rep.  516). 

2R.  S.  1415;  Rule  23  for  Courts  of  Civil  Appeals. 

3  Rule  101  for  D.  &  C.  Courts. 

4Keyser  v.  Willman,  29  S.  W.  Rep.  832;  American  Legion  of  Honor  v.  Rowell, 
78  T.  677(15  S.  W.  Rep.  217);  Bopp  v.  Ganzer,  26  S.  W.  Rep.  444.  Rule  97,  in  force 
before  the  adoption  of  the  present  rule,  required  the  filing  of  the  assignment  of 
errors  at  the  time  of  filing  bond  or  affidavit  for  appeal.  See  47  T.  634.  The  de- 
cisions are  made  under  that  rule,  and  are  therefore  of  little  value  under  the 
rule  now  in  force,  See  Cameron  v.  Roemele,  59  T.  238;  Booth  v.  Strippleman, 
61  T.  378;  Buchanan  v.  Wagnon,  62  T.  3?5;  Tex.  West.  Ry.  Co.  v.  Gentry,  69  T. 
€25  (8  S.  W.  Rep.  98). 

6  Thomas  v.  Thomas,  57  T.  516. 

6  Cameron  v.  Roemele,  59  T.  238. 

7  Bexar  Building  &  L.  Ass'n  v.  Newman,  86  T.  380  (25  S.  W.  Rep.  11).    The  case 
of  Fordyce  v.  Dixon,  70  T.  694  (8  S.  W.  Rep.  504),  was  decided  under  old  rule  97. 
And  see  Bexar  Bldg.  &  L.  Ass'n  v.  Newman,  25  S.  W.  Rep.  461. 
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§1155.  Cross-assignments  of  error. 

Cross-assignments  may  be  filed  by  appellee  or  defendant  in  error 
at  the  time  he  tiles  his  brief.  They  may  be  incorporated  in  the 
brief,  and  need  not  be  copied  into  the  transcript.1  Whenever  one 
party  appeals,  the  other  may  lile  cross-assignments  of  error,  and  pro- 
cure a  revision  of  the  judgment  on  the  matters  complained  of  by  him.2 
But  a  defendant  in  error  is  not  privileged  to  assign  errors  against 
his  co-defendants  unless  he  appeals.  Without  appeal  he  cannot  re- 
quire a  revision  of  any  alleged  error  committed  in  adjudicating  upon 
the  rights  of  himself  and  his  co-defendants,  as  between  each  other.3 

When  judgment  goes  against  several  defendants,  and  one  of  them, 
appeals,  one  not  appealing  is  not  permitted  to  assign  errors.4 

§  1156.  What  considered  in  absence  of  assignment  of  errors. 

Failure  to  tile  assignments  of  error  as  required  may  be  a  cause 
for  dismissal  for  want  of  prosecution.5  If  the  record  does  not  con- 
tain an  assignment  of  errors  the  court  will  not  consider  any  error 
but  one  of  law  that  may  be  apparent  upon  the  record,  if  the  judg- 
ment is  one  that  could  legally  have  been  rendered  in  the  lower 
court  and  affirmed  in  the  appellate  court.6  Only  such  objections 
can  be  considered  as  go  to  the  foundation  of  the  action,  and  from 
which  it  plainly  appears  that  the  judgment  is  erroneous.7  And  it 
seems  that  it  is  discretionary  with  the  court  to  do  this.8  In  the  ab- 

iRule  101  for  D.  &  C.  Courts. 

2Duren  v.  Railway  Co.,  86  T.  287  (24  S.  W.  Rep.  258);  Caperton  v.  Wanslow, 
18  T.  125;  Carroll  v.  Carroll,  20  T.  731;  Cochran  v.  Thompson,  18  T.  652.  It  seems 
that  the  costs  of  an  independent  writ  of  error  sued  out  by  the  appellee  in  a  case 
in  which  he  might  file  cross-assignments  will  be  taxed  against  him.  Caperton 
v.  Wanslow,  18  T.  125. 

3  La  Vega  v.  League,  2  Civ.  App.  252  (21  S.  W.  Rep.  565);  Patterson  v.  Rogers, 
53  T.  484.  When  in  a  suit  by  a  mother,  who  sues  as  next  friend  of  a  minor  child, 
as  well  as  in  her  own  right,  there  is  a  verdict  and  judgment  against  her  as  next 
friend  of  her  minor  child,  and  she  does  not  except  to  the  judgment  and  gives  no 
notice  of  appeal,  and  files  no  bond,  and  upon  appeal  by  the  defendant  company 
the  bond  is  made  payable  to  her  alone,  her  cross-assignment  of  error  seeking  to 
revise  the  judgment  against  her  as  next  friend  will  not  be  considered.  There 
is  no  appeal  from  the  judgment  against  her  as  next  friend.  Tex.  &  N.  O.  Ry. 
Co.  v.  Skinner,  4  Civ.  App.  661  (23  S.  W.  Rep.  1001). 

<  Stafford  v.  Blum,  7  Civ.  App.  283. 

8  Rule  39  for  Courts  of  Civil  Appeals. 

6  Rule  23  for  Courts  of  Civil  Appeals;  Draper  v.  Hillen,  10  S.  W.  Rep.  457:  A., 
T.  &  S.  F.  Ry.  Co.  v.  Reiner,  21  S.  W.  Rep.  1013;  Bexar  B.  &  L.  Ass'n  v.  New- 
man, 25  S.  W.  Rep.  461;  Jamieson  v.  Masterson,  24  S.  W.  Rep.  853;  Bopp  v.  Gan- 
zer,  26  S.  W.  Rep.  444;  Fretelliere  v.  Hindes,  57  T.  392;  Hardesty  v.  Fleming,  57 
T.  395;  Scherff  v.  Railway  Co.,  81  T.  471  (17  S.  W.  Rep.  39). 

1  Hardesty  v.  Fleming,  57  T.  395;  Roy  v.  Bremond,  22  T.  626;  Burns  v.  Wiley, 
35  T.  20;  Rio  Grande  R.  Co.  v.  Ccanlan,  44  T.  649:  Sneed  v.  Hoodie,  24  T.  159; 
Salinas  v.  Wright,  11  T.  572;  Elliot  v.  Mitchell,  28  T.  103;  Coburn  v.  Poe,  40  T.  410. 

8  Davis  v.  Davis,  34  T.  15;  Dyer  v.  Dement,  37  T.  431;  Rio  Grarde  R.  Co.  v. 
City  of  Brownsville,  45  T.  89;  Geiselcian  v.  Brown.  30  T.  760;  Coburn  v.  Poe,  40 
T.  410;  Murchison  v.  Holly,  40  T.  439.  But  see  Berry  v.  Childress.  32  T.  370. 
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sence  of  an  assignment  the  court  is  ordinarily  justified  in  either 
affirming  or  dismissing.1 

The  requirement  of  an  assignment  of  errors  is  not  jurisdictional. 
An  interlocutory  judgment  will  be  revised  on  appeal  from  a  final 
judgment  without  an  assignment  of  error.2  Where  a  verdict  is  too 
indefinite  to  support  a  judgment,  the  error  is  fundamental;3  also  a 
void  judgment.4  The  error  in  permitting  the  wife  to  make  herself 
a  party  as  successor  of  her  husband  in  a  statutory  trust  for  the 
benefit  of  creditors,  and  rendering  judgment  against  her,  is  such  as. 
requires  a  reversal  of  the  judgment,  without  an  assignment  of  error.5 

An  error  which  from  its  character  involves  a  mixed  question  of 
law  and  fact,  requiring  an  examination  both  of  pleading  and  evi- 
dence, is  not  that  character  of  error  apparent  from  an  inspection 
of  the  record  which  the  court  will  examine  without  an  assignment 
of  error.6 

There  will  be  no  assignment  of  errors  allowed  in  the  appellate 
court  when  none  have  been  filed  in  the  lower  court,  unless  by  con- 
sent of  parties.7  An  assignment  specifying  an  error  not  funda- 
mental, not  filed  below  nor  contained  in  the  transcript,  will  not  be 
considered.8 

1  Dyer  v.  Dement,  37  T.  431;  Burns  v.  Wiley,  35  T.  20:  Chevallier  v.  Whitaker, 
8  T.  204;  Rio  Grande  R.  Co.  v.  City  of  Brownsville,  45  T.  89. 

2  Brown  v.  Thomson,  31  S.  W.  Rep.  1087. 

3  San  A.  &  A.  P.  Ry.  Co.  v.  Bowles,  30  S.  W.  Rep.  89. 

4  Wooten  v.  Manning,  11  T.  327. 

5  Woessner  v.  Crank,  67  T.  388  (3  S.  W.  Rep.  318).     In  1868  a  wife,  joined  by  her 
husband,  conveyed  a  tract  of  land,  part  of  her  separate  property,  to  a  trustee 
for  the  use  and  benefit  of  their  minor  children.     The  deed  provided  that  the 
trustee  should  have  the  power  to  sell  the  property  at  the  request  of  the  minors,, 
made  through  their  legal  and  natural  guardians.     No  guardian  was  appointed, 
and  in  1871  the  trustee,  at  the  request  of  the  parents,  sold  the  land.     In  a  suit 
brought  for  the  land  by  one  of  the  minors,  the  trust  deed,  and  the  request  to- 
the  trustee  to  sell  the  land,  were  copied  into  the  statement  of  facts  as  parts  of 
the  chain  of  title  relied  upon  by  the  defendants.     The  powers  with  which  the 
trustee  was  invested  being  matters  of  law  and  apparent  from  the  record,  the 
validity  of  the  sale  could  be  determined  without  an  assignment  of  error.     Harris 
v.  Petty,  66  T.  514  (1  S.  W.  Rep.  525). 

«Neyland  v.  Bendy,  69  T.  711  (7  S.  W.  Rep.  497).  Where  the  action  of  the  dis- 
trict court  in  failing  to  award  damages  on  dissolution  of  an  injunction  to  re- 
strain enforcement  of  a  judgment  is  not  assigned  as  error,  the  question  of  dam- 
ages will  not  be  considered.  Galveston  City  R.  Co.  v.  D.  A.  Torn  kins  Co.,  26  S. 
W.  Rep.  774. 

Sufficiency  of  verdict  not  considered  without  an  assignment  of  errors.  Fort 
Worth  Pub.  Co.  v.  Hitson,  80  T.  216  (14  S.  W.  Rep.  843,  16  S.  W.  Rep.  551).  In  the 
absence  of  an  assignment  or  errors  pointing  out  the  defect,  the  verdict  will  not 
be  set  aside  because  against  the  preponderance  of  evidence.  E.  L.  &  R.  R.  R. 
Co.  v.  Wilder,  2  S.  W.  Rep.  81.  Where  there  is  no  assignment  as  to  the  action, 
of  the  court  on  demurrers,  mere  formal  defects  or  general  statements  in  the 
pleadings  are  waived.  Smith  v.  Eckford,  18  S.  W.  Rep.  210. 

"Rule  28  for  Courts  of  Civil  Appeals. 

8  Taylor  v.  Calloway,  7  Civ.  App.  461. 
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§  1157.  Requisites  of  assignments  of  error. 

The  assignment  of  errors  must  distinctly  specify  the  grounds  of 
error  relied  on,1  and  a  ground  of  error  not  distinctly  specified,  in 
reference  to  that  which  is  shown  in  the  record,  or  not  specified  at 
all,  will  be  considered  as  waived,  unless  it  be  so  fundamental  as  that 
the  court  would  act  upon  it  without  an  assignment  of  errors  — 
where  the  judgment  is  one  that  could  not  legally  have  been  ren- 
dered in  the  lower  court  and  affirmed  in  the  appellate  court. 

To  be  a  distinct  specification  of  error,  it  must  point  out  that  part 
of  the  proceedings  contained  in  the  record  in  which  the  error  is 
complained  of,  in  a  particular  manner,  so  as  to  identify  it,  whether 
it  be  the  rulings  of  the  court  upon  a  motion,  or  upon  any  particular 
part  of  the  pleadings,  or  upon  the  admission  or  the  rejection  of  evi- 
dence, or  upon  any  other  matter  relating  to  the  cause  or  its  trial, 
or  the  portion  of  the  charge  given  or  refused,  the  fact  or  facts  in 
issue  which  the  evidence  was  incompetent  or  insufficient  to  prove, 
the  insufficiency  of  the  verdict  or  finding  of  the  jury,  if  special,  and 
the  particular  matter  in  which  the  judgment  is  erroneous  or  illegal, 
with  such  reasonable  certainty  as  may  be  practicable,  in  a  succinct 
and  clear  statement,  considering  the  matter  referred,  to.2 

The  appellant  must  assign  the  alleged  errors  specifically,  and 

1 R.  S.  1018;  Pendarvis  v.  Gray,  41  T.  330:  Carter  v.  Eames,  44  T.  548:  Brown  v. 
Meador.  1  U.  C.  281;  Blum  v.  Whitworth,  66  T.  350  (1  S.  W.  Rep.  108);  O'Neil  v. 
Bank,  67  T.  36  (2  S.  W.  Rep.  754);  Smith  v.  Whitfield,  67  T.  124  (2  S.  W.  Rep.  822); 
Tudor  v.  Hodges,  71  T.  392  (9  S.  W.  Rep.  443):  Pridham  v.  Weddington,  74  T.  354 
(12  S.  W.  Rep.  49);  Parker  v,  Fogarty,  4  Civ.  App.  615  (23  S.  W.  Rep.  700);  G.,  H. 
&  S.  A.  Ry.  Co.  v.  Cook,  25  S.  W.  Rep.  455;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Kizziah,  26 
S.  W.  Rep.  242.  An  assignment  which  contains  no  distinct  specification  of  the 
error  complained  of,  and  the  basis  for  which  can  only  be  ascertained  by  an  investi- 
gation of  the  entire  record,  will  not  be  considered.  Kruegel  v.  Berry,  75  T.  230 
(9  S.  W.  Rep.  863).  Or  which  states  that  the  court  erred  in  not  rendering  judg- 
ment for  plaintiff,  without  pointing  out  in  what  respect  the  court  erred.  Such 
an  assignment  would,  if  it  could  be  considered,  require  the  court  to  search  the 
entire  record  to  ascertain  whether  an  error  had  been  committed  either  in  law 
or  fact,  and  is  in  plain  disregard  of  the  rules  of  court.  Mynders  v.  Ralston,  68 
T.  498  (4  S.  W.  Rep.  854).  Or  an  assignment  relating  to  alleged  mistakes  of  the 
trial  judge  in  the  statement  of  facts  approved  by  him.  Russell  v.  Nail,  2 
Civ.  App.  60  (20  S.  W.  Rep.  1006,  23  S.  W.  Rep.  901).  Where  the  statement  of 
facts  has  been  stricken  out,  an  assignment  of  errors  presenting  only  questions 
of  fact  will  not  be  considered.  I.  &  G.  N.  Ry.  Co.  v.  Folliard,  9  S.  W.  Rep.  259. 

2  Rules  24  and  25  for  Courts  of  Civil  Appeals.  An  assignment  that  a  part  of 
the  judgment  was  entered  after  the  adjournment  of  the  court,  there  being 
nothing  in  the  record  to  show  the  fact,  will  not  be  noticed.  Pitkins  v.  Johnson, 
2  S.  W.  Rep.  459. 

Assignments  which  referred  to  the  bill  of  exceptions  for  the  errors  relied 
upon  without  pointing  out  the  supposed  error,  the  brief  failing  to  set  out  the 
exceptions  reserved,  were  held  insufficient.  G..  C.  &  S.  F.  Ry.  Co.  v.  Lewis,  22 
S.  W.  Rep.  665.  An  assignment  which  refers  to  a  fact  as  shown  by  a  bill  of 
exceptions,  and  which  is  not  sustained  on  an  inspection  of  the  bill,  will  not  be 
considered  on  appeal.  Pridham  v.  Weddington,  74  T.  354  (12  S.  W.  Rep.  49> 
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make  in  connection  with  each  error  assigned  a  substantial  statement 
from  the  record  of  the  facts  bearing  upon  the  same,  those  against 
as  well  as  those  for  him,  with  a  reference  in  his  brief  to  pages  of 
the  transcript  where  they  may  be  found,  and  of  the  authorities  re- 
lied upon,1  that  the  appellee  may  be  advised  of  the  particular  mat- 
ter complained  of,  so  that  he  can  take  issue  upon  the  same ;  or,  in 
the  nature  of  a  plea  in  confession  and  avoidance,  may  on  his  part 
admit  and  seek  to  avoid  the  issues  thus  tendered  him,  by  submitting 
counter-issues,  supported  by  a  statement  from  the  record,  made 
with  the  same  particularity  as  is  required  of  the  appellant.  Each 
error  assigned  should  contain  a  distinct  ground  for  a  reversal  of 
the  judgment,  with  a  specification  in  the  brief  of  the  reason  why  it 
should  be  reversed,  and  the  assignment  should  be  copied  or  substan- 
tially stated  in  the  brief.2  Assignments  that  point  out  no  particu- 
lar error,  and  are  but  an  invitation  to  the  court  to  search  the  record 
for  an  error,  are  too  general  to  be  considered.3 

The  reasons  by  which  allegations  of  error  are  sought  to  be  sus- 
tained need  not  be  set  forth  in  the  assignment  of  errors;  they  find 
their  proper  place  in  the  propositions,  statements  and  authorities 
required  to  be  set  forth  in  the  brief,  under  and  in  support  of  the 
respective  assignments.4 

An  assignment  which  embraces  matters  that  are  separate  and 
distinct,  and  have  no  relation  to  each,  other,  will  not  be  considered.5 
In  some  cases,  in  order  to  prevent  a  failure  of  justice,  the  court 
will  search  the  rjecord  for  matter  to  support  an  assignment,  where 
counsel  have  failed  to  present  the  matter  as  required  by  law.  But 
counsel  are  reminded  that  they  must  observe  the  rules.6  The  rules, 
were  intended  primarily  for  the  relief  of  the  appellate  courts,  and 
to  secure  a  prompt  dispatch  of  business.  They  should  be  given  a 
reasonable  and  practical  construction,  and  not  one  calculated  to 
embarrass  suitors  by  unnecessary  restrictions.  They  were  not  in- 
tended to  hedge  either  the  courts  of  civil  appeals  or  the  supreme 
court  with  technical  and  arbitrary  requirements,  so  as  to  cut  off 
the  approach  of  such  parties  as  seek  relief  in  good  faith  from  the 
consequences  of  supposed  errors  committed  to  their  prejudice  in 
the  trial  court.7 

1  Rules  31  and  36  for  Courts  of  Civil  Appeals.     See  §§  1168,  1170,  infra. 

2  Pearson  v.  Flanagan,  52  T.  266;  Randall  v.  Carlisle,  59  T.  69;  Clarendon  Land 
Co.  v.  McClelland,  86  T.  179  (23  S.  W.  Rep.  576,  1100). 

» I.  &  G.  N.  Ry.  Co.  v.  Irvine,  64  T.  529. 

*  Clarendon  Land  Co.  v.  McClelland,  86  T.  179  (33  S.  W.  Rep.  576,  1100). 

5G.,  H.  &  S.  A.  Ry.  Co.  v.  Herring,  28  S.  W.  Rep.  580;  Tuggle  v.  Hughes,  28  S, 
W.  Rep.  61;  Foy  v.  East  Dallas  Bank,  28  S.  W.  Rsp.  137. 

6Holraan  v.  Herscher,  16  S.  W.  Rep.  981 

7  Clarendon  Land  Co.  v.  McClelland,  86  T.  179  (23  S.  W.  Rep.  576,  1100).  An 
assignment  of  error  cannot  ba  considered  on  appeal  unless  the  record  show  & 
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§  1158.  Assignments  nlust  not  be  too  general. 

Assignments  of  error  which  are  expressed  only  in  such  general 
terms  as  that  the  court  erred  in  its  rulings  upon  the  pleadings, 
when  there  are  more  than  one,  or  in  its  charge,  when  there  are  a 
number  of  charges,  or  the  -verdict  is  contrary  to  law,  or  to  the- 
charge  of  the  court,  and  the  like,  without  referring  to  and  identi- 
fying the  proceeding,  will  not  be  regarded  by  the  court  as  a  com- 
pliance with  the  statute  requiring  the  grounds  to  be  distinctly 
specified,  and  will  be  considered  as  a  waiver  of  errors  the  same  as  if 
no  assignment  of  errors  had  been  attempted  to  be  filed.1 

An  assignment  that  the  court  erred  in  its  rulings  as  shown  by 
the  bill  of  exceptions  will  be  considered.2  As  a  general  rule  the 
grounds  of  error  must  be  distinctly  pointed  out.s  An  assignment 
may  be  subdivided  into  propositions,  and  will  be  considered  if  each 
proposition  points  out  a  distinct  ground  of  error,  or  if  the  several 
propositions  are  but  statements  in  different  forms  of  one  proposi- 
tion of  law ;  but  if  the  several  propositions  do  not  distinctly  specify 
the  error  complained  of,  the  assignment  will  not  be  considered.4 

that  the  ruling  complained  of  was  made  by  the  trial  court.  W.  U.  Telegraph 
Co.  v.  Rosentreter,  80  T.  406  (16  S.  W.  Rep.  25). 

An  argumentative  assignment  of  error  will  reach  the  act  complained  of  al- 
though the  argument  be  bad.  If  the  act  be  illegal  and  for  other  reasons  than 
assigned,  the  court  on  appeal  should  remedy  the  wrong.  G.,  C.  &  S.  F.  Ry.  Co. 
v.  King,  80  T.  681  (16  S.  W.  Rep.  641). 

iRule  26  for  Courts  of  Civil  Appeals;  Carter  v.  Roland.  53  T.  540;  Farrar  v. 
Bates,  55  T.  193. 

2  Green  v.  Dallahan,  54  T.  281. 

a  Falls  L.  &  C.  Co.  v.  Chisholm,  71  T.  523  (9  S.  W.  Rep.  479). 

«  Union  Central  L.  Ins.  Co.  v.  Chowning,  86  T.  654  (26  S.  W.  Rep.  982).  This 
case  was  certified  to  the  supreme  court,  the  question  being  whether  the  follow- 
ing assignments  of  error  were  sufficiently  definite  or  specific: 

First  assignment  of  error:  "The  court  erred  in  its  several  rulings  upon  the 
issue  of  alleged  waiver  by  the  defendant  of  the  forfeiture  of  the  policy  sued  on. 

"  1.  In  overruling  the  defendant's  exceptions  to  the  plaintiff's  first  supple- 
mental petition,  alleging  such  waiver  and  setting  up  defendant's  alleged  cus- 
tom of  dealing  with  its  policy-holders. 

"  2.  In  refusing  the  several  special  charges  requested  by  the  defendant,  num- 
bered 1,  2,  4,  5,  7,  8  and  10,  relating  to  that  issue,  and  in  submitting  the  same  to 
the  jury,  as  was  done  in  the  general  charge  and  in  the  second  special  charge 
given  at  the  plaintiff's  request. 

•'3.  In  overruling  the  defendant's  motion  for  a  new  trial  based  on  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict  in  that  respect" 

Second  assignment  of  error:  "The  court  erred  in  its  several  rulings  touching 
the  alleged  agreement  between  the  defendant  and  Reeves  and  Chowning  and 
A.  C.  Reeves,  by  which  they  were  to  act  as  agents  of  the  defendant  in  making 
loans  and  soliciting  insurance,  and  the  alleged  services  rendered  by  them  under 
said  agreement. 

"  1.  In  overruling  the  defendant's  exceptions  to  the  plaintiff's  supplemental 
petition,  alleging  said  agreement  and  services. 

•'2.  In  admitting  evidence,  over  defendant's  objections,  relating  thereto,  as 
shown  by  defendant's  bill  of  exceptions  in  that  bahalf." 

Third  assignment  of  error:  "The  court  erred  in  refusing  to  instruct  the  jury 
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An  assignment  of  error  that  the  court  erred  in  refusing  twelve 
special  charges,  and  in  overruling  a  motion  for  a  new  trial,  "  for 
each,  all,  and  every  one  of  the  grounds  therein  fully  set  forth,"  is 
too  general ; l  or  that  the  verdict  is  excessive  under  the  facts  and 
law  of  the  case;2  or  that  the  court  erred  in  holding  that  the  notes 
sued  on  were  secured  by  a  vendor's  lien  on  the  land  in  contro- 
versy;3 or  that  the  verdict  is  not  supported  by  the  evidence;4  or 
that  the  court  erred  in  overruling  the  demurrer  and  exceptions  in 
plaintiff's  first  supplemental  petition;5  or  that  the  court  erred  in 
its  findings  of  facts;  that  it  erred  in  its  declaration  of  law  herein, 
and  in  finding  judgment  for  the  plaintiff.  That  the  court  erred  in 
permitting  plaintiff  to  introduce  testimony  to  vary  the  written  con- 
tract, the  said  testimony  not  being  of  an  explanatory  nature,  and 
that  the  court  erred  in  construing  the  instrument  sued  on  to  be  a 
hiring  by  the  year,  are  sufficient.6 

§1159.  Assignments  of  error  where  the  case  is  submitted  to  the 
judge;  agreed  cases. 

In  cases  submitted  to  the  judge  upon  the  law  and  facts,  the  as- 
signments of  error  are  governed  by  the  same  rules  as  in  other  cases, 

as  requested  by  the  defendant  in  its  fourteenth  special  charge,  relating  to  the 
effect  of  Chowning's  alleged  agreement  to  surrender  the  policy,  and  his  alleged 
determination  not  to  pay  the  premium  notes;  and  its  fifteenth  and  sixteenth 
special  charges,  relating  to  the  alleged  tender  of  the  premium  by  the  witness 
Williams;  and  instructing  the  jury  as  was  done  in  the  court's  charge  in  chief 
and  in  the  special  charges  given  at  plaintiff's  request  in  relation  to  said  several 
matters." 

The  court  answered  the  question  as  follows: 

"The  first  assignment  is  subdivided  into  three  propositions,  each  pointing  out 
a  particular  ground  of  error,  and  if  separated  would  each  be  sufficient  as  a  dis- 
tinct assignment  of  error.  The  second  subdivision  specifies  seven  distinct  charges 
that  were  refused,  of  which  five  appear  in  the  brief  of  appellant.  These  are  but 
statements  in  different  forms  of  one  proposition  of  law,  and  may  be  considered 
together;  but  as  to  the  other  two,  we  cannot  tell,  as  they  are  not  submitted  to 
this  court. 

"The  second  assignment  is  likewise  subdivided  as  the  first,  and  presents  in 
different  forms  alleged  error  of  the  court  upon  one  proposition  —  the  alleged 
agreement  between  the  parties.  These  assignments  are  irregular  in  the  manner 
of  presenting  the  points,  but  should  not  be  considered  as  void,  the  different 
errors  being  pointed  out  by  the  assignments. 

"The  third  assignment  embraces  at  least  three  distinct  propositions,  and  does 
not  separately  specify  to  the  court  the  particular  error  complained  of.  It  should 
not  be  considered." 

1  McCown  v.  Terrell,  29  S.  W.  Rep.  485;  Cotton  v.  Coit,  30  S.  W.  Rep.  281;  Pear- 
son v.  Flanagan,  52  T.  266;  Tex.  &  Pac.  Ry.  Co.  v.  Mallon,  65  T.  115;  Blassingame 
v.  Davis,  68  T.  595  (5  S.  W.  Rep.  402). 

2  City  of  Galveston  v.  Devlin,  84  T.  319  (19  S.  W.  Rep.  395). 
SGunter  v.  Lillard,  1  Civ.  App.  325  (21  S.  W.  Rep.  118). 

4  Cooper  v.  Lee,  1  Civ.  App.  9  (21  S.  W.  Rep.  998). 

5  Robinson  v.  Moore,  1  Civ.  App.  93  (20  S.  W.  Rep.  994);  Strauss  v.  Gross,  2  Civ. 
App.  432  (21  S.  W.  Rep.  305). 

*  Strauss  v.  Gross,  2  Civ.  App.  432  (21  S.  W.  Rep.  305). 
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and  the  party  desiring  to  appeal  should,  as  a  predicate  for  specific 
assignments  of  error,  request  the  judge  to  state  in  writing  the  con- 
clusions of  fact  found  by  him  separately  from  the  conclusions  of 
Jaw.  And  in  agreed  cases  under  the  statute  the  general  rules  as  to 
assignments  of  error  must  be  complied  with  as  far  as  practicable.1 

When  the  trial  is  by  the  judge,  a  party  desiring  to  take  an  ap- 
peal should  request  the  judge  to  state  in  writing  the  conclusions  of 
fact  found  by  him  separately  from  the  conclusions  of  law,  as  pro- 
vided by  the  statute,2  as  a  predicate  for  a  specific  assignment  of 
•errors.3  When  this  is  done  the  very  error  committed  will  be  ap- 
parent; in  the  absence  of  such  statement  a  general  assignment,  as 
that  the  court  erred  in  rendering  judgment  for  the  opposite  party, 
will  not  be  noticed.  To  find  out  whether  such  an  assignment  is 
well  taken,  the  court  would  have  to  search  through  the  entire  tes- 
timony, and  apply  the  law  to  it  in  its  every  phase,  to  see  whether 
the  court  did  err  in  rendering  judgment  against  the  appellant.4 

Specific  assignments  of  errors  will  not  be  disregarded  because 
appellant  failed  to  request  the  judge  to  file  his  conclusions.5 

An  alleged  error  in  the  findings  of  fact  by  the  court  should  be 
pointed  out  by  a  specific  assignment.6  A  general  assignment  of 
•error  that  "the  court  erred  in  each  and  every  finding  of  fact,  from 
fourth  to  tenth,  inclusive,  because  said  findings  are  not  just  and 
fair  deductions  or  conclusions  from  any  evidence  in  the  case,"  sug- 
gests no  specific  error  under  any  rule  of  practice.7  An  assignment 
that  "  the  purported  conclusions  of  facts  stated  by  the  court  are 
not  supported  by  the  evidence,  and  cannot  be  sustained  by  the 
facts  displayed  in  the  record,"  is  too  general.8 

Assignments  of  error  based  on  the  failure  of  a  judge  to  file  his 
conclusions  of  law  and  of  fact  cannot  be  considered  in  the  ab- 
sence of  a  bill  of  exceptions  taken  to  such  failure.  It  must  appear 
that  the  attention  of  the  judge  was  called  to  the  motion  request- 
ing him  to  file  conclusions.9 

1  Rule  27  for  Courts  of  Civil  Appeals.     As  to  practice  in  agreed  cases  and  on 
trials  by  the  court,  see  §§  452,  604,  ante. 
2R.  S.  1333;  ante,  §  604 
» Hardin  v.  Abbey,  57  T.  582. 

*  Douglass  v.  Duncan,  66  T.  123  (18  S.  W.  Rep.  343);  Smith  v.  Huckaby,  4  Civ. 
App.  80  (23  S.  W.  Rep.  397);  American  Legion  of  Honor  v.  Rowell,  78  T.  677  (15 
S.  W.  Rep.  217);  Gunter  v.  Lillard,  1  Civ.  App.  325  (21  S.  W.  Rep.  118). 

*  Walters  v.  Parker,  19  S.  W.  Rep.  1022. 

«  Swearingen  v.  Reed,  2  Civ.  App.  364  (21  S.  W.  Rep.  383). 

7  Richardson  v.  Levi,  67  T.  359  (21  S.  W.  Rep.  383). 

8  Green  v.  Gibson,  18  S.  W.  Rep.  494 

*  Hess  v.  Dean,  66  T.  663  (2  S.  W.  Rep.  727);  Supreme  Commandery  Knights  of 
Golden  Rule  v.  Rose,  62  T.  321.    See  §  605,  ante. 
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§  1160.  Assignment  of  error  in  the  rulings  on  the  pleadings. 

It  is  sufficient  to  allege  generally  that  the  court  erred  in  sustain- 
ing or  overruling  a  general  demurrer  to  a  petition  or  answer.1  A 
general  allegation  of  error  in  overruling  special  exceptions  to  a 
pleading,  there  being  several,  is  insufficient;  the  particular  error 
ought  to  be  pointed  out.2  The  exceptions  being  of  a  diverse  char- 
acter, a  reference  to  the  grounds  stated  in  the  exceptions  will  not 
aid  the  assignment.3  But  it  is  held  that  an  assignment  that  the 
court  erred  in  sustaining  plaintiff's  special  exceptions  to  defendant's 
first  amended  original  answer  is  sufficient  to  point  out  the  error 
complained  of.4 

§  1161.  Assignment  of  error  in  the  ruling  on  a  motion  for  a  continu- 
ance. 

That  the  court  erred  "  in  overruling  appellant's  application  for  a. 
continuance"  is  sufficient.  It  complains  of  a  specific  ruling  of  the 
trial  court,  and  it  is  held  that  it  would  serve  no  useful  purpose  to 
require  greater  particularity  in  such  a  case.5  It  has  been  held  that 
an  assignment  of  error  in  refusing  a  motion  which  contained  four 
distinct  grounds  for  a  continuance  'is  insufficient.6 

§  1162.  Assignment  of  error  in  the  admission  and  exclusion  of  evi- 
dence. 

An  assignment  that  the  court  erred  in  overruling  an  objection  to 
the  admission  of  testimony,  as  noted  in  bills  of  exception  num- 
bered, etc.,  is  insufficient ;  it  points  out  no  specific  matter  relied 
upon  as  error;7  also  that  "the  court  erred  in  its  rulings  upon  the 
admissibility  of  evidence,  notwithstanding  the  exception  thereto 
taken  by  this  defendant  as  shown  by  the  statement  of  facts."8  It 

1  Clarendon  Land  Co.  v.  McClelland,  86  T.  179  (23  S.  W.  Rep.  576,  1100);  Bon- 
ham  Cotton  Press  Co.  v.  McKellar,  86  T.  694  (26  S.  W.  Rep.  1056). 

2L  &  G.  N.  Ry.  Co.  v.  Leak,  64  T.  654;  Keowne  v.  Love.  65  T.  152;  Cannon  v. 
Cannon,  66  T.  682  (3  S.  W.  Rep.  36);  Jackson  v.  Cassiday,  68  T.  282  (4  S.  W.  Rep. 
541);  Cooper  v.  Langway,  76  T.  121  (13  S.  W.  Rep.  179);  Paschal  v.  Owen,  77  T. 
583  (14  S.  W.  Rep.  203);  Sanger  v.  Craddock,  2  S.  W.  Rep.  196,  and  other  cases. 

3  Miller  v.  Vernoy,  2  Civ.  App.  675  (22  S.  W.  Rep.  64). 

*  Collins  v.  Davidson,  6  Civ.  App.  73  (24  S.  W.  Rep.  858).  An  assignment  of 
error  to  the  action  of  the  court  in  sustaining  exceptions  to  an  amended  plead- 
ing is  sufficient  if  only  one  of  the  exceptions  urged  was  sustained.  Ware  v, 
Greiner  Heirs,  26  S.  W.  Rep.  898. 

In  an  injunction  suit  a  plea  was  filed  to  the  jurisdiction  on  the  ground  that 
the  amount  involved  did  not  exceed  $500.  An  assignment  that  the  court  erred 
in  overruling  such  plea  is  sufficient.  Davis  v.  Burnett,  7  S.  W.  Rep.  678. 

•M.,  K  &  T.  Ry.  Co.  v.  Howell,  87  T.  429  (30  S.  W.  Rep.  102),  reversing  S.  C..3O 
S.  W.  Rep.  98.  The  application  for  a  continuance  was  based  upon  the  ground 
of  the  absence  of  witnesses.  See,  also,  St.  L.  &  S.  F.  Ry.  Co.  v.  Wooluni,  84  TL 
570  (19  S.  W.  Rep.  782). 

«M.,  K.  &  T.  Ry.  Co.  v.  Reynolds,  26  S.  W.  Rep.  879. 

7  Ft  W.  &  Rio  G.  Ry.  Co.  v.  Downie,  83  T.  383  (17  S.  W.  Rep.  620). 

»  Mitchell  v.  Mitchell,  84  T.  303  (19  S.  W.  Rep.  477). 
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has  been  held  that  where  objections  to  the  admission  of  evidence 
are  stated  in  the  bill  of  exceptions,  it  is  not  necessary  to  repeat 
them  in  the  assignment  of  errors,  but  that  it  is  sufficient  to  assign 
error  generally  in  the  admission  of  such  evidence.1 

To  be  a  distinct  specification  of  error,  the  assignment  must  point 
out  that  part  of  the  proceedings  contained  in  the  record  in  which 
the  error  is  complained  of,  in  a  particular  manner  so  as  to  identify 
it.2  The  record  must  show  that  the  evidence  was  objected  to  at 
the  time,3  and  the  assignment  must  rest  upon  the  very  objection 
made  in  the  trial  court.4  There  must  be  a  bill  of  exceptions,3  taken 
and  filed  at  the  proper  time,6  showing  what  was  expected  to  be 
proved  by  an  excluded  question.7 

§  1163.  Assignments  of  error  in  charging  the  jury. 

An  assignment  of  error  that  the  court  erred  in  giving  a  certain 
specified  charge,  or  a  designated  paragraph  of  the  charge,  reciting 
it,  is  sufficient.  The  reason  upon  which  the  claim  is  based  need 
not  be  stated.8  An  assignment  of  error  in  giving  or  refusing  cer- 
tain enumerated  charges  is  too  general,  especially  when  the  charges 
bear  upon  separate  and  distinct  issues.9  Where  errors  in  the 

1  Norwood  v.  Cobb,  20  T.  588.    An  assignment  that  "  the  court  erred  in  its 
several  rulings  adverse  to  defendants  in  the  admission  and  exclusion  of  evidence, 
as  shown  by  their  bills  of  exceptions  thereto  reserved  on  the  trial,  whereby  the 
jury  were  misled  and  the  defendants  prejudiced,"  is  too  general.    Miller  v. 
Vernoy,  2  Civ.  App.  675  (22  S.  W.  Rep.  64).     An  assignment  of  error  embracing 
eight  objections  to  different  and  distinct  portions  of  testimony,  wholly  discon- 
nected, will  not  be  considered.    Halbert  v.  Carroll,  25  S.  W.  Rep.  1104. 

2  Rule  25  for  Courts  of  Civil  Appeals. 

3  Willis  v.  Donac,  61  T.  588. 

4  Sharp  v.  Schmidt,  62  T.  263:  Blanton  v.  Ray,  66  T.  61  (17  S.  W.  Rep.  264);  Ft 
W.  &  D.  C.  Ry.  Co.  v.  Hogsett,  67  T.  685  (4  S.  W.  Rep.  365). 

5Spicer  v.  Taylor,  21  S.  W.  Rep.  314. 

«  Hess  v.  Dean,  66  T.  663  (2  S.  W.  Rep.  727). 

•  McAuley  v.  Harris,  71  T.  631  (9  S.  W.  Rep.  679).    See  §§  536,  537,  ante. 

8  Clarendon  Land  Co.  v.  McClelland,  86  T.  179  (23  S.  W.  Rep.  576,  1100);  G.,  C. 
&  S.  F.  Ry.  Co.  v.  Ratney,  24  S.  W.  Rep.  654;  Earle  v.  Thomas,  14  T.  583.  Other 
cases  seem  to  require  that  the  particular  error  complained  of  should  be  pointed 
out.  Mex.  Nat.  Ry.  Co.  v.  Finch,  8  Civ.  App.  409;  Robertson  v.  Coates,  1  Civ. 
App.  664  (20  S.  W.  Rep.  875);  Lambert  v.  Williams,  2  Civ.  App.  413  (21  S.  W.  Rep. 
108). 

9Hulbert  v.  Carroll,  25  S.  W.  Rep.  1104;  W.  U.  Tel.  Co.  v.  Hill,  26  S.  W.  Rep. 
252;  W.  U.  Tel.  Co.  v.  Murray,  26  S.  W.  Rep.  996;  Miller  v.  Vernoy,  2  Civ.  App. 
675  (22  S.  W.  Rep.  64);  Gregory  v.  Coleman,  3  Civ.  App.  166  (22  S.  W.  Rep.  181); 
Eddy  v.  Still,  3  Civ.  App.  346  (22  S.  W.  Rep.  525);  Waggoner  v.  Daniels,  4  Civ. 
App.  354  (23  S.  W.  Rep.  738);  Schneider  v.  McCoulsky,  6  Civ.  App.  501  (26  S.  W. 
Rep.  170);  Campbell  v.  Cornelius,  23  S.  W.  Rep.  117;  Tex.  &  Pac.  Ry.  Co.  v. 
Donovon,  86  T.  378  (25  S.  W.  Rep.  10);  Sanger  v.  Craddock,  2  S.  W.  Rep.  196;  Mo. 
Pac.  Ry.  Co.  v.  James,  10  S.  W.  Rep.  332;  Holman  v.  Herscher,  16  S.  W.  Rep.  984; 
G.,  H.  &  S.  A.  Ry.  Co.  v.  Matula,  19  S.  W.  Rep.  376;  H.  &  T.  C.  Ry.  Co.  v.  Shafer, 
54  T.  641;  City  of  Ft.  Worth  v.  Johnson.  84  T.  137  (19  S.  W.  Rep.  361);  Mitchell 
v.  Mitchell,  84  T.  303  (19  S.  W.  Rep.  477),  and  many  other  cases. 
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charges  given  or  refused  are  relied  upon  and  the  charges  attacked 
contain  more  than  one  proposition,  the  assignment  must  designate 
which  part  of  the  charge  is  complained  of.1  An  assignment  that 
"the  court  erred  in  refusing  instructions,  as  shown  by  the  bill  of 
exceptions,"  cannot  be  aided  by  a  bill  of  exceptions  which  contains 
a  general  exception  to  the  action  of  the  court  in  refusing  to  give 
the  special  charges  asked.2 

When  an  assignment  indicates  no  particular  charge  or  ruling  of 
the  lower  court  upon  instructions  which  are  complained  of,  but  re- 
fers in  general  terms  to  "  the  several  charges  "  refused,  and  "  each 
several  charge  and  instruction  given,"  and  on  reference  to  them 
they  are  found  to  be  numerous,  they  will  not  be  reviewed  unless 
the  right  and  justice  of  the  case  may  seem  to  demand  it.3 

Error  cannot  be  assigned  on  the  omission  of  the  court  to  give 
even  a  proper  charge.  The  omission  can  be  cured  only  by  asking 
a  charge  on  the  matter  omitted.4  And  it  is  held  that  where  the  re- 
fusing of  a  charge  is  assigned  as  error,  the  assignment  should  state 
that  the  charge  refused  was  applicable  to  a  stated  phase  of  the 
case,  unless  it  be  such  as  applies  to  all  cases,  and  not  embraced  in 
the  general  charge.5  It  should  be  shown  how  the  refusal  was  preju- 
dicial, and  the  statement  in  the  brief  should  show  the  applicability 
of  the  charge  to  the  facts  of  the  case.6 

Questions  of  law  involved  in  charges  given  or  refused  can  only 
be  raised  by  assignments  of  error  predicated  upon  the  action  of  the 
court  in  giving  or  refusing  such  charges.  When  the  dissatisfied 
litigant  assigns  error  upon  the  verdict,  or  upon  the  action  of  the 
court  in  overruling  a  motion  for  a  new  trial  based  upon  the  ground 
that  the  verdict  is  not  supported  by  the  law  and  the  evidence,  as 
to  that  assignment  he  acquiesces  in  the  correctness  of  the  charge.7 

§  1164.  Assignment  of  error  on  the  weight  and  sufficiency  of  the 
evidence. 

That  the  verdict  is  contrary  to  the  law  and  the  evidence  is  in- 
sufficient as  an  assignment  of  error;  "the  why  and  the  wherefore 

1  Dallas  &  G.  Ry.  Co.  v.  Able,  72  T.  150  (9  S.  W.  Rep.  871). 

2  McClure  v.  Sheek,  68  T.  426  (4  S.  W.  Rep.  552). 

3  Byrnes  v.  Morris,  53  T.  213.    A  general  assignment  of  error  in  a  number  of 
enumerated  charges  is  not  aided  by  propositions  submitted  thereunder.    Burnett 
v.  Frieclenhaus,  2  Civ.  App.  596  (21  S.  W.  Rep.  544).     And  where  an  assignment 
makes  a  specific  objection  to  the  charge  as  a  whole  which  is  not  tenable,  the 
appellate  court  will  not,  under  such  assignment,  select  portions  of  the  charge 
not  technically  correct  as  grounds  for  reversal.     Miller  v.  Vernoy,  2  Civ.  App. 
675  (22  S.  W.  Rep.  64). 

*  Odom  v.  Woodward,  74  T.  41  (11  S.  W.  Rep.  925). 

s  Lambert  v.  Williams,  2  Civ.  App.  413  (21  S.  W.  Rep.  108). 
«  Stan  us  v.  Smith,  8  Civ.  App.  685. 

•  G.,  C.  &  S.  F.  Ry.  Co.  v.  Cole,  8  Civ.  App.  635  (28  S.  W.  Rep.  391). 
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should  be  stated."  l  Where  it  is  claimed  that  the  verdict  is  not 
supported  by  the  evidence,  the  assignment  should  state  in  what  re- 
spect the  evidence  does  not  support  the  verdict  —  the  particulars  in 
which  it  is  insufficient.2  An  assignment  that  the  verdict  is  not 
warranted  by  the  testimony  should  go  to  the  extent  that  there  is 
no  material  testimony  on  which  the  verdict  could  be  based.3 

That  the  court  erred  in  giving  judgment  against  appellant  is  too 
general.4  Such  an  assignment  might  be  sufficient  if  the  error  com- 
plained of  involved  a  single  question  of  law  or  one  issue  of  fact  to 
be  determined  by  the  weight  and  preponderance  of  the  evidence  in 
favor  of  one  or  the  other  party,  or  merely  the  sufficiency  of  the 
evidence  as  a  whole  to  support  the  judgment.5 

§  1165.  Assignment  of  error  in  the  rulings  on  motion  for  a  new  trial. 

The  practice  has  been  not  to  notice  an  assignment  merely  to  the 
effect  that  the  court  erred  in  overruling  the  motion  for  a  new  trial ; 6 
or  that  it  erred  in  overruling  the  motion  for  the  reasons  therein 
given,7  especially  when  the  motion  sets  up  several  grounds.8 

l  Miller  v.  Schmullen,  37  T.  233;  Fuller  v.  Follis,  24  S.  W.  Rep.  368;  Sanger  v. 
Craddock,  2  S.  W.  Rep.  196;  Barnard  v.  Tarleton,  57  T.  402;  Bonner  v.  Whitcomb, 
80  T.  178  (15  S.  W.  Rep.  899). 

*  Yoe  v.  Montgomeiy,  68  T.  338  (4  S.  W.  Rep.  622);  Randall  v.  Carlisle,  59  T.  69; 
H.  &  T.  C.  Ry.  Co.  v.  McNamara,  59  T.  255;  Galbraith  v.  Townsend,  1  Civ.  App. 
417  (20  S.  W.  Rep.  943);  Ackerman  v.  Huff..  71  T.  317  (9  S.  W.Rep.  236);  Houston 
v.  Blythe,  71  T.  719  (10  S.  W.  Rep.  520). 

3  Cherokee  Packet  Co.  v.  Hilson.  31  S.  W.  Rep.  737.     An  assignment  of  error 
that  "the  finding  of  the  jury  is  contrary  to  the  law  as  given  them  in  the  instruc- 
tions of  the  court,"  without  discriminating  as  to  what  particular  branch  of  the 
charge  was  disregarded  by  the  jury,  will  not  be  considered.     H.  &  T.  C.  Ry.  Co. 
v.  Marcelles,  59  T.  334 

An  assignment  of  error  that  there  was  no  evidence  to  support  the  verdict  does 
not  question  the  sufficiency  of  the  evidence,  but  only  whether  there  is  any  such 
testimony.  That  the  court  on  appeal  would  reach  another  conclusion  is  not 
ground  for  setting  the  verdict  aside.  Tex.  &  Pac.  Ry.  Co.  v.  Raney,  86  T.  363  (25 
S.  W.  Rep.  11,  23  S.  W.  Rep.  340).  Where  it  is  claimed  that  the  evidence  does 
not  sustain  the  verdict,  error  should  be  assigned  on  that  specific  ground,  and 
such  insufficiency  should  be  pointed  out  in  a  motion  for  new  trial  below  as  well 
as  in  the  brief  on  appeal.  Sanborn  v.  Murphy,  5  Civ.  App.  509  (25  S.  W.  Rep.  459). 
See  Boehm  v.  Calisch,  3  S.  W.  Rep.  293;  Winkler  v.  Winkler,  26^.  W.  Rep.  893; 
Cooper  v.  Lee,  1  Civ.  App.  9  (21  S.'  W.  Rep.  998);  Mason  v.  Stapper,  8  S.  W. 
Rep.  598. 

4  Barnard  v.  Tarleton,  57  T.  402;  American  Legion  of  Honor  v.  Rowell,  78  T. 
677  (15  S.  W.  Rep.  217). 

5  Austin  v.  G..  C.  &  S.  F.  Ry.  Co.,  45  T.  236.     See  Macey  v.  Wilson,  12  S.  W.  Rep. 
282;  Lach  v.  Wilson  County,  13  S.  W.  Rep.  613;  Unknown  Heirs  of  Wright  v. 
Wren,  16  S.  W.  Rep.  996;  Newbolt  v.  Lancaster,  83  T.  271  (18  S.  W.  Rep.  740); 
Harvie  v.  Ogilvie,  68  T.  185  (18  S.  W.  Rep.  448). 

6  Wright  v.  Hayes,  34  T.  253;  Green  v.  Dallahan,  54  T.  281;  Hodde  v.  Susan,  63 
T.  307. 

7  Pearson  v.  Flanagan,  52  T.  208. 

SBumpass  v.  Morrison,  70  T.  756  (8  S.  W.  R3p.  598);  St.  L.  &  S.  F.  Ry.  Co.  v. 
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The  courts  have  announced  no  definite  rule  on  the  subject,  but  it 
would  seem  that  if  the  motion  contains  only  one  ground  for  a  new 
trial,  or  if  the  one  ground,  among  many,  in  respect  to  which  the 
alleged  error  is  assigned  is  designated,  the  reasons  for  a  reversal 
may  be  set  forth  in  the  brief.1  But  it  is  held  that  where  the  only 
ground  urged  in  a  motion  for  a  new  trial  is  that  the  judgment  is 
against  the  la\v  and  the  evidence,  an  assignment  that  the  court 
•erred  in  overruling  such  motion  will  not  be  considered.2  A  request 
that  the  court  consider  the  grounds  in  the  motion  for  a  new  trial 
as  a  sufficient  assignment  of  errors  to  reverse  the  case  is  not  such 
a  distinct  assignment  as  is  required  by  the  statute  and  rules  of 
court.3 

As  a  general  rule,  errors  relied  upon  should  be  called  to  the  at- 
tention of  the  lower  court  in  a  motion  for  a  new  trial.4 

§  1166.  Filing  briefs. 

Not  less  than  five  days  before  the  time  of  filing  the  transcript  in 
the  court  of  civil  appeals,  the  appellant  or  plaintiff  in  error  must 
file  with  the  clerk  of  the  district  court  a  copy  of  his  brief,  which 
shall  be  by  the  clerk  deposited  with  the  papers  of  the  cause,  with 
the  date  of  the  filing  thereon,  and  the  clerk  must  forthwith  give 
notice  to  the  appellee  or  defendant  in  error,  or  his  attorney  of  rec- 
ord, of  the  filing  of  such  brief,  and  that  in  twenty  days  after  such 
notice  the  appellee  or  defendant  in  error  must  file  a  copy  of  his 
brief  with  the  clerk  of  said  court  below,  and  with  the  clerk  of  the 
court  of  civil  appeals  four  copies.5 

The  clerk  must  receive  the  copy  of  the  brief  of  the  appellant  or 
plaintiff  in  error,  and  indorse  upon  it  his  filing,  with  the  date  of  its 
delivery  to  him,  and  keep  it  among  the  papers  of  the  cause,  subject 
to  inspection,  in  his  office,  by  any  of  the  parties  or  their  counsel, 
and  must,  upon  request,  deliver  a  certified  copy  of  it,  and  of  his 
filing,  with  its  date;  or  if  copies  thereof  are  presented  to  him,  h.e 

Woolum,  84  T.  570  (19  S.  W.  Rep.  782);  Reed  v.  Hardeman,  5  S.  W.  Rep.  505; 
Cullen  v.  Drane,  10  S.  W.  Rep.  720;  Flanagan  v.  Womack,  54  T.  45;  H.,E.  &  W. 
T.  Ry.  Co.  v.  Snelling,  59  T.  116;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Montier,  61  T.  122, 

1  Clarendon  Land  Co.  v.  McClelland,  86  T.'  179  (23  S.  W.  Rep.  576,  1100). 

2  Jenkins  v.  American  B.  H.  O.  &  S.  M.  Co.,  2  S.  W.  Rep.  726;  Wilson  v.  Lucas, 
78  T.  292  (14  S.  W.  Rep.  690);  Noell  v.  Bonner,  21  S.  W.  Rep.  553;  Campbell  v. 
Reagan,  22  S.  ~W\  Rep.  824;  Robinson  v.  Mclver,  23  S.  W.  Rep.  915;  City  of  Bon- 
ham  v.  Crider,  27  S.  W.  Rep.  419;  I.  &  G.  N.  Ry.  Co.  v.  Douglas,  27  S.  W.  Rep. 
793. 

3  Brown  v.  Martin,  7  S.  W.  Rep.  68.     Where  a  motion  alleged  eight  grounds 
for  a  new  trial,  the  court  refused  to  consider  whether  a  judgment  for  damages 
was  excessive  on  the  assignment  that  "the  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial."    Evans  v.  Delk,  9  S.  W.  Rep.  550. 

4  See  §  669,  ante. 
6R.  S.  1417. 
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must  certify  thereto  for  the  party  requesting  it;  but  it  must  not  be 
•copied  in  the  transcript.1 

The  failure  of  appellant  or  plaintiff  in  error  to  file  an  assignment 
of  errors  and  briefs  in  the  lower  court  and  in  the  appellate  court  in. 
the  time  and  in  the  manner  prescribed  by  law  and  by  the  rules  is 
ground  for  dismissing  the  appeal  or  writ  of  error  for  want  of  prose- 
cution, by  motion  made  by  appellee  or  defendant  in  error,  as  other 
motions  under  rule  8,2  unless  good  cause  is  shown  why  it  was  not 
done  in  the  time  and  manner  prescribed,  and  that  they  have  been, 
filed  at  such  time  and  under  such  circumstances  as  that  the  appellee 
or  defendant  in  error  has  reasonably  not  suffered  any  material  in- 
jury in  the  defense  of  the  case  in  the  appellate  court.  In,  deciding 
said  motion,  the  court  will  give  such  direction  to  the  case  as  will 
cause  the  least  inconvenience  or  damage  from  such  failure,  so  far 
as  practicable.* 

A  case  is  not  ready  for  submission  until  briefs  of  one  or  both  par- 
ties are  filed  in  the  court  of  civil  appeals.4  On  or  before  the  day 
fixed  for  the  hearing  of  the  cause,  as  prescribed  by  the  statute 
'-(R.  S.  1022),  and  before  the  opening  of  the  court,  four  copies  of  the 
•  brief  of  each  of  the  parties  required  to  be  filed  in  the  office  of  the 
clerk  of  the  trial  court  must  be  filed  with  the  papers  of  the  cause 
;in  the  office  of  the  clerk  of  the  court  of  civil  appeals.5 

1  Rule  102  for  D.  &  C.  Courts. 

2  The  motion  must  be  filed  and  entered  by  the  clerk  on  the  motion  docket  at 
least  forty-eight  hours  before  10  o'clock  A.  M.  of  the  day  on  which  the  cause  is 
set  for  hearing  under  the  statute.     Rule  8  for  Courts  of  Civil  Appeals. 

3  Rule  39  for  Courts  of  Civil  Appeals.     The  rule  is  for  the  protection  of  the 
.adverse  party,  and  where  the  delay  in  filing  briefs  is  not  sufficiently  accounted 
il'or,  the  case  will  be  dismissed.     Pearson  v.  Sewing  Machine  Co.,  78  T.  385  (14  S. 

W.  R?p.  890).  By  observing  the  provisions  of  the  statute  and  rules  as  to  filing 
assignments  of  errors  and  briefs,  the  parties  are  enabled  to  present  the  case  to 
the  appellate  court  without  appearing  in  person.  A  failure  to  comply  with 
-the  strict  letter  of  the  rules  will  not,  however,  necessarily  cause  a  dismissal  of  the 
case.  Shanks  v.  Carroll,  50  T.  17. 

Where  appellant  failed  to  file  his  brief  in  the  trial  court  within  the  time  pro- 
vided by  the  statute,  he  was  not  permitted  to  file  it  in  the  court  of  civil  ap- 
peals so  as  to  delay  the  hearing.  Werner  v.  Kasten,  25  S.  W.  Rep.  317.  A  ino- 
.tion  to  strike  out  the  brief  of  appellant  was  sustained  at  Austin  term,  1888,  and 
time  was  extended  for  filing  briefs.  At  Austin  term,  1890,  no  briefs  were  on 
file,  and  it  was  held  that  the  appeal  was  not  prosecuted,  and  the  case  was  dis- 
missed for  want  of  prosecution.  Gant  v.  Timmons,  78  T.  11  (14  S.  W.  Rep.  236). 

«  Rules  22  and  29  for  CoXirts  of  Civil  Appeals. 

5 Rule  41a  for  Courts  of  Civil  Appeals.  An  additional  brief  and  assignment 
cannot  be  filed  without  leave  of  court.  Texas  State  Fair  Ass'n  v.  Caruthers,  29 
^S.  W.  Rep.  48. 

An  appellant  failing  to  file  briefs  in  the  appellate  court  will  be  considered  as 
having  waived  his  assignments  of  error.  They  will  not  be  considered,  although 
sthe  appellee  urges  his  cross-assignments.  St.  L.,  A.  &  T.  Ry.  Co.  v.  Prather,  75 
IT.  53  (12  S.  W.  Rep.  969). 

It  will  be  noticed  that  the  statute  requires  the  appellee  or  defendant  in  error 
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§  1167.  Appearance  by  brief. 

When  any  cause  or  suit  may  be  taken  up  from  any  inferior  court 
to  a  court  of  civil  appeals,  whether  by  appeal,  writ  of  error  or  other- 
wise, the  attorney,  both  for  plaintiff  and  defendant,  may  file  in  the- 
papers  of  the  suit  his  written  brief  or  argument;  and  the  court  is- 
required  to  notice  the  same  as  if  it  were  the  personal  appearance- 
of  such  attorney,  and  shall  not  dismiss  any  suit  or  cause,  where 
such  brief  or  argument  is  filed,  for  want  of  other  or  further  prose- 
cution.1 

8  1168.  Brief  of  appellant  or  plaintiff  in  error. 

The  appellant  or  plaintiff  in  error,  in  order  to  prepare  properly 
a  case  fc^r  submission  when  called,  shall  have  filed  a  brief  of  the- 
points  relied  on,  in  accordance  with  and  confined  to  the  distinct 
specifications  of  error  (which  assignments  must  be  copied  in  the- 
brief)  and  to  such  fundamental  errors  of  law  as  are  apparent  upon 
the  record,  each  ground  of  error  being  separately  presented  under 
the  proper  assignment;  and  each  assignment  not  so  copied  and  ac- 
companied with  its  appropriate  propositions  and  statements  will 
be  regarded  as  abandoned.2 

Rule  29  of  the  rules  adopted  in  1877  did  not  require  the  copying-' 
of  the  assignments  of  error  in  the  brief,  but  provided  that  each 
ground  of  error  should  be  separately  presented  and  numbered  as- 
the  assignments  of  error  were  numbered.3 

to  file  four  copies  of  his  brief  with  the  clerk  of  the  appellate  court  in  twenty 
days  after  receiving  notice  of  the  filing  of  the  brief  of  appellant  or  plaintiff  in. 
error  in  the  lower  court,  and  that  rule  41tt  requires  the  four  copies  to  be  filed 
on  or  before  the  day  fixed  for  the  hearing  of  the  cause  in  the  appellate  court. 

Before  the  adoption  of  the  new  rule,  one  copy  of  the  brief  of  appellant  was 
required  to  be  filed  in  the  appellate  court  on  th'e  first  day  of  the  assignment. 
Sabine  &  E.  T.  Ky.  Co.  v.  Joachimi,  58  T.  452. 

1  R.  S.  1019. 

2  Rule  29  for  Courts  of  Civil  Appeals.     Assignments  of  error  not  copied  into- 
the  brief  will  be  considered  abandoned.     Tabb  v.  Smart,  12  S.  W.  Rep.  977;  G., 
C.  &  S.  F.  Ry.  Co.  v.  Miller,  7  S.  W.  Rep.  653;  St.  L.  &  S.  F.  Ry.  Co.  v.  McClain,8O 
T.  85  (15  S.  W.  Rep.  789):  Chappell  v.  Railway  Co.,  75  T.  82  (12  S.  W.  Rep.  977);. 
Webb  v.  Brewer,  28  S.  W.  Rep.  95;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Grant,  6  Civ.  App. 
674(26  S.  W.  Rep.  286);  Blankenship  &  Blake  Co.  v.  Kelly,  23  S.  W.  Rep.  27;. 
Haney  v.  Franco-Texan  Land  Co.,  23  S.  W.  Rep.  414;  Howell  v.  Hanrick,  24  S.. 
W.  Rep.  823. 

The  requirement  will  not  be  disregarded,  especially  where  appellee  insists  on< 
its  enforcement  (Harris  v.  Crabtree,  4  Civ.  App.  321,  23  S.  W.  Rep.  474);  the  court 
will  enforce  it  of  its  own  motion.  Cooper  v.  Lee,  1  Civ.  App.  9  (21  S.  W.  Rep.. 
998).  It  is  not  sufficient  that  the  assignment  is  found  in  the  record.  Hughes  v. 
Railway  Co.,  67  T.  595  (4  S.  W.  Rep.  219).  See  G.,  C.  &  S.  F.  Ry.  Co.  v.  Wilson,  69- 
T.  739  (7  S.  W.  Rep.  653). 

An  assignment  of  error  copied  into  the  brief,  but  not  found  in  the  record,  will 
not  be  considered.  G.,  H.  &  S.  A.  Ry.  Co.  v.  Crawford,  29  S.  W.  Rep.  958. 

«47  T.  603;  New  England  Land  Co.  v.  Chamberlain,  70  T.  138  (18  S.  W.  Rep. 
116). 
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While  the  appellate  court  may,  of  its  own  motion,  notice  any 
fundamental  error  of  law  apparent  on  the  face  of  the  record,  par- 
ties in  preparing  their  briefs  will  be  deemed  to  have  waived  any 
matter  not  presented  as  required  by  the  rules.1  An  agreement  by 
parties  appealing  in  the  court  of  civil  appeals,  whereby  briefs  in 
other  pending  and  decided  causes  in  that  court  are  referred  to  for 
assignments  of  error,  Avill  not  be  upheld.2 

Ordinarily  an  assignment  of  error  ought  to  be  complete  in  itself; 
and  if  it  is  not,  and  there  is  something  else  in  the  record  essential 
to  an  intelligent  ruling  upon  it,  the  latter  at  least  should  be  em- 
braced in  the  statement  in  the  brief  under  the  assignment.3  An 
assignment  of  error,  unaccompanied  by  proposition,  specific  state- 
ment, or  reference  to  the  record  indicating  the  point  of  complaint,, 
is  not  reviewable.4  *  Only  that  part  of  a  brief  will  be  disregarded 
which  violates  the  rules  as  to  assignments  of  error;  the  whole  brief 
will  not  be  stricken  out.5 

A  proposition  under  an  assignment  must  be  germane  to  the  as- 
signment.6 

§  1169.  Same — Introductory  statement. 

The  appellant  or  plaintiff  in  error,  in  preparing  his  brief,  must,. 
as  an  introduction,  make  a  general  and  succinct  statement  of  the- 
nature  and  result  of  the  suit,  followed  by  a  statement  of  all  the- 
material  facts  proved  upon  the  trial,  in  so  far  as  they  bear  upon 
the  issues  to  .be  presented ;  specifying  the  facts  upon  which  there- 
is  a  conflict  in  the  evidence,  and  giving  the  substance  of  the  evi- 
dence adduced  by  each  party  upon  such  conflict.     This  statement 
will  be  accepted  by  the  court  as  true,  unless  the  opposite  party 
shall  object  to  it  and  point  out  wherein  it  is  incorrect,  when  the 

IT.  M.  Ry.  Co.  v.  Herbeck,  60  T.  602;  Gibson  v.  Brown,  24  S.  W.  Rep.  574 
2G.,  H.  &  S.  A.  Ry.  Co.  v.  Crawford,  26  S.  W.  Rep.  822. 
3  Robertson  v.  Coates,  1  Civ.  App.  664  (20  S.  W.  Rep.  875). 

4Angel  v.  Simmons,  '<!6  S.  W.  Rep.  910;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Bowman,  25- 
S.  W.  Rep.  140. 

5  Hearn  v.  Bitterman,  27  S.  W.  Rep.  158.     Where  an  assignment  complains 
that  the  court  erred  in  allowing  a  certain  conveyance  to  be  read  to  the  jury 
"over  the  several  objections  made  thereto  by  the  defendants,  as  shown  by  their 
bill  of  exceptions  number  1,"  and  no  propositions  or  statements  are  submitted 
under  the  assignment,  and  the  briefs  do  not  state  what  the  objections  were,- 
such  assignment  is  bad.    Burnett  v.  Friedenhaus,  2  Civ.  App.  596  (21  S.  W.  Rep- 
544). 

Where  the  giving  of  a  certain  charge  is  assigned  as  error,  but  the  propositions 
thereunder  set  forth  in  the  brief  are  as  to  the  duty  of  the  court  to  confine 
issues  to  the  pleading  and  proof,  the  appellate  court  can  only  consider  the  ques- 
tion raised  by  the  propositions,  and  cannot  review  the  correctness  in  law  of  the 
charge.  W.  U.  Tel.  Co.  v.  Sanders,  26  S.  W.  Rep.  734. 

6  G.,  C.  &  S.  F.  Ry.  Co.  v.  Pierce,  7  Civ.  App.  597;  Waters-Pierce  Oil  Co.  v.  Cook,. 
6  Civ.  App.  573  (26  S.  W.  Rep.  96). 
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•court  will  examine  the  record  to  ascertain  which  statement  is  sus- 
tained by  it.1 

By  "  a  general  and  succinct  statement  of  the  nature  and  result 
of  the  suit"  is  not  meant  a  history  of  the  case,  but  merely  a  brief 
designation  of  its  character  and  of  the  disposition  of  the  cause  in 
the  final  judgment.2  This  statement  must  be  followed  by  the  as- 
signments of  error  relied  upon,  and  the  propositions  thereunder. 
A  brief  containing  only  the  statement  will  not  be  noticed.3 

§  1170.  Same  —  Propositions  and  statements  from  the  record. 

Each  point  under  each  one  of  the  assignments  relied  upon  must 
be  stated  in  the  form  of  a  proposition,  unless  the  assignment  itself 
is  in  the  shape  of  a  proposition  to  be  maintained,.,and  then  it  will 
be  sufficient  to  copy  the  assignment.4 

Where  an  assignment  of  error  raises  more  than  one  distinct  prop- 
osition, it  is  not  permissible  to  treat  the  assignment  itself  as  a 
proposition  raising  all  the  questions  suggested  therein,  but  these 
questions  must  be  submitted  as  distinct  propositions  in  the  brief, 
accompanied  with  appropriate  statements  to  sustain  the  same 
from  the  record.3  An  assignment  of  error  that  the  court  erred  in 
overruling  special  exceptions  1  and  2  is  not  in  itself  a  proposition, 
and  if  not  followed  by  a  proposition  will  not  be  considered.6  But 
an  assignment  containing  several  distinct  points,  and  asserted  in 
the  brief  as  a  proposition,  will  be  considered  when  the  rulings  com- 
plained of  are  made  sufficiently  specific  from  the  assignment  of 
-error,  and  the  separate  points  involved  are  as  apparent  from  the 
.assignment  as  they  could  be  made  by  asserting  them  in  the  form 
•of  distinct  propositions.7  A  proposition  not  included  in  an  assign- 
ment of  error  will  not  be  considered.8 

The  rule  is  that  assignments  of  error  which  are  not  supported  by 
propositions  and  statements  in  appellant's  brief,  as  required  by  the 
rules,  are  not  entitled  to  consideration.9  The  error  complained  of 

1  Rule  30  for  Courts  of  Civil  Appeals. 

2  Gallagher  v.  Goldf  rank,  75  T.  562  (12  S.  W.  Rep.  964). 

3  Barnes  v.  Miller,  3  Civ.  App.  468  (22  S.  W.  Rep.  659). 

4  Rule  30  for  Courts  of  Civil  Appeals;  Hume  v.  American  Hosiery  Co.,  29 
S.  W.  Rep.  199;  Adkins  v.  Galbraith,  30  S.  W.  Rep.  291. 

5  Kidwell  v.  Carson,  3  Civ.  App.  327  (22  S.  W.  Rep.  534).     In  this  case  the  as- 
signment of  error  alleged  (1)  error  in  admitting  oral  evidence  to  vary  the  terms 
of  a  trust  deed,  and  (2)  error  in  admitting  parol  evidence  to  prove  the  contents 
of  the  written  notices  of  the  sale  under  the  trust  deed  —  two  distinct  proposi- 
tions.    No  propositions  were  submitted,  nor  was  there  any  statement  in  the 
'brief  to  show  what  parol  evidence  was  admitted  as  to  the  notices  of  sale. 

6  Chapman  v.  Brite,  4  Civ.  App.  506  (23  S.  W.  Rep.  514). 

7  San  A.  St.  Ry.  Co.  v.  Muth,  7  Civ.  App.  443  (27  S.  W.  Rep.  752). 

8  Bender  v.  Peyton,  4  Civ.  App.  57  (23  S.  W.  Rep.  222);  G.,  C.  &  S.  F.  Ry.  Co.  v. 
Pierce,  7  Civ.  App.  597. 

9  Parker  County  v.  Jackson,  5  Civ.  App.  36  (23  S.  W.  Rep.  924). 
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must  be  clearly  indicated.1  Each  assignment  or  proposition  should 
be  accompanied  by  an  apposite  statement  when  the  matter  has  not 
been  previously  stated  under  some  other  proposition.2  "Where  an 
assignment  fails  to  direct  the  attention  of  the  court  to  any  specific 
•error,  propositions  made  under  it  will  not  cure  the  defect.3 

To  each  of  the  propositions  there  must  be  subjoined  a  brief  state- 
ment in  substance  of  such  proceedings,  or  part  thereof,  contained 
in  the  record,  as  will  be  necessary  and  sufficient  to  explain  and  sup- 
port the  proposition,  with  a  reference  to  the  pages  of  the  record. 
This  statement  must  be  made  faithfully,  in  reference  to  the  whole 
of  that  which  is  in  the  record  having  a  bearing  upon  said  proposi- 
tion, upon  the  professional  responsibility  of  the  counsel  who  makes 
it,  and  without  intermixing  with  it  arguments,  reasons,  conclusions 
or  inferences.  But  an  argument  bearing  only  on  the  propositions 
submitted  may  follow  each  statement.  It  is  neither  necessary  nor 
proper  to  repeat  in  such  statement  what  has  already  been  presented 
in  the  general  preliminary  statement.  It  will  be  sufficient  in  such 
•case  to  refer  to  such  preliminary  statement  by  the  page  or  pages 
of  the  brief  on  which  the  particular  matter  is  found.4 

The  rules  do  not  import  that  the  point  to  be  stated  in  the  shape 
of  a  proposition  should  be  the  assertion  or  affirmation  of  a  princi- 
ple or  rule  of  law,  or  some  matter  of  fact  tending  to  show  that  the 
error  assigned  is  well  taken;  they  simply  require  the  affirmation  of 
some  matter  or  thing  done  or  refused  to  be  done  embraced  in  the 
particular  assignment  of  error  under  which  the  proposition  is  made, 
and  for  which  the  judgment  should  be  reversed.  Then,  under  the 
point  thus  presented  as  a  proposition  for  the  reversal  of  the  judg- 
ment, there  must  be  presented  "a  brief  statement,  in  substance,  of 
such  proceedings  contained  in  the  record,  or  part  thereof,"  which  it 
is  necessary  for  the  court  to  know  or  consider  in  order  to  determine 
whether  the  judgment  should  be  reversed  for  or  on  account  of  the 
matter  or  thing  thus  propounded.  The  brief  should,  therefore,  con- 
tain nothing  but  the  assignments  of  error,  with  the  propositions  there- 
under, when  required,  set  forth  clearly,  distinctly  and  separately, 
the  matters  in  the  record  pertinent  to  the  proper  determination  of 
each  proposition,  followed  by  the  argument  bearing  on  the  propo- 
sitions, and  then  the  citation  of  authorities  as  provided  by  rule  36.5 

1  Johnson  v.  Flint,  75  T.  379  (12  S.  W.  Rep.  1120). 

2  Gallagher  v.  Goldfrank,  75  T.  562  (12  S.  W.  Rep.  964). 
*  Baughman  v.  Wather,  28  S.  W.  Rep.  231. 

4  Rule  31  for  Courts  of  Civil  Appeals;  Gallagher  v.  Goldfrank,  75  T.  462  (12 
S.  W.  Rep.  964).    There  must  be  a  reference  to  the  page  of  the  transcript.    John- 
son v.  Lyford,  29  S.  W.  Rep.  57. 

5  Shanks  v.  Carroll,  50  T.  17.     This  case  was  decided  before  the  rules  required 
the  assignments  of  error  to  be  copied  into  the  brief,  or  permitted  an  argument  to 
follow  each  statement.    See  Sloan  v.  Thompson,  4  Ci  v.  App.  419  (23  S.  W.  Rep.  613). 
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When  the  brief  of  appellant  fails  to  subjoin  to  each  assignment, 
of  error  or  proposition  relied  upon  for  the  reversal  of  the  judgment,. 
a  brief  statement,  in  substance,  of  such  proceedings  contained  in 
the  record  as  are  necessary  to  explain  and  support  such  assignment 
and  propositions,  without  intermingling  such  statement  with  argu- 
ments, reasons,  conclusions  and  references,  the  appeal  may  be  dis- 
missed. A  brief  should  be  so  made  as  to  enable  the  court  to  decide 
the  case  upon  it,  without  reference  to,  or  an  examination  of,  the 
transcript.1 

The  propositions,  if  more  than  one  under  one  ground  of  the  as- 
signment, must  refer  to  it  and  be  stated  separately.2 

The  practice  of  grouping  together  assignments  of  error  in  a  brief, 
without  pointing  out  the  distinct  propositions  of  law  arising  thereon, 
and  which  are  relied  upon,  is  condemned.  A  brief  is  defective 
which  fails  to  indicate  with  certainty  and  clearness  the  legal  ques- 
tions involved,  and  to  which  the  authorities  cited  apply.3  But  it 
is  recognized  practice  to  group  assignments  together  when  they  re- 
late to  the  same  subject,  and  when  such  assignments  announce  the 
propositions  insisted  upon  with  reasonable  precision  they  may  be- 
used  as  propositions.4 

In  a  proposition  relating  to  the  error  of  the  court  in  overruling 
a  motion  for  a  new  trial  or  to  arrest  the  judgment,  in  which  there 
are  several  grounds,  the  particular  ground  or  grounds  should  be  re- 
ferred to  with  the  appropriate  explanation;  and  if  the  same  grounds 
of  error  have  been  presented  in  other  propositions,  it  will  be  un- 
necessary to  repeat  them. 

In  propositions  relating  to  fundamental  errors  of  law  apparent 

iMcManus  v.  Wallis,  52  T.  534;  Kempner  v.  Ivory,  29  S.  W.  Rep.  538:  Mutual- 
Reserve  Fund  Life  Ass'n  v.  Sullivan,  29  S.  W.  Rep.  190;  Hahn  v.  Broussard,  & 
Civ.  App.  481  (23  S.  W.  Rep.  88);  Lanyon  v.  Edwards,  26  S.  W.  Rep.  524.  When 
the  plaintiff  appeals  from  a  final  judgment  upon  a  demurrer  to  his  petition,  and 
in  his  brief  does  not  set  out  the  substance  of  the  petition,  the  court  is  not  re- 
quired to  consider  the  case  further.  Rusher  v.  City  of  Dallas,  83  T.  151  (18  S.  W. 
Rep.  333). 

An  assignment  asserting  error  in  a  given  paragraph  of  the  charge,  and  stat- 
ing four  specifications  of  error,  relating  exclusively  to  the  character  of  plaintiff 
as  car  inspector,  and  to  his  duties  as  such,  but  without  reference  to  any  issue  of 
defective  air  brakes,  will  not  support  a  proposition  in  appellant's  brief  to  the 
effect  that  the  court  erred  in  submitting  the  issue  whether  the  air  brakes  we  re- 
defective  because  there  was  no  evidence  to  warrant  such  charge.  G.rC.  &  S.  F. 
Ry.  Co.  v.  Kizziah,  4  Civ.  App.  353  (22  S.  W.  Rep.  110;  26  S.  W.  Ri?p.  0-i'2>. 

-'Rule  32  for  Courts  of  Civil  Appeals. 

3  Texas  Banking  Co.  v.  Hutchins.  53  T.  61;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Kizziah,  4' 
Civ.  App.  356  (22  S.  W.  Rep.  110;  26  S.  W.  Rep.  242);  San  A.  &  A.  P.  Ry.  Co.  v. 
Adams,  6  Civ.  App.  102  (24  S.  W.  Rep.  839);  H.  &  T.  C.  Ry.  Co.  v.  Guisar,  27  S.  W. 
Rep.  1045. 

<G.,  C.  &  S.  F.  Ry.  Co.  v.  Box,  81  T.  670  (17  S.  W.  Rep.  379);  Sabine  &  E.  T.  Ry. 
Co.  v.  Ewing,  1  Civ.  App.  531  (21  S.  W.  Rep.  700). 
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upon  the  record,  enough  must  be  stated  to  make  the  error  of  law 
which  pervades  the  case  obviously  apparent,  without  requiring  the 
•court  to  search  through  the  record  to  find  errors,  which  they  will 
not  do  unless  properly  pointed  out,  if  the  judgment  is  one  which 
the  trial  court  is  competent  to  render  in  such  a  case. 

When  the  assignments  of  error  are  numerous,  counsel  should 
present  propositions  on  those  which  are  most  important  in  the  de- 
termination of  the  case,  waiving  those  that  cannot  control  the  result 
of  the  decision  of  the  court  —  among  which  may  be  classed  those 
involving  questions  of  fact,  wherein  the  evidence  is  so  preponder- 
ating or  so  conflicting  as  that  the  court,  under  well-established  rules 
of  decision,  would  not  set  aside  the  verdict  of  the  jury  or  judgment 
of  the  court  upon  them.1 

§  1171.  Same  —  Citation  of  authorities. 

There  should  be  annexed  to  each  proposition,  with  its  statement, 
and  at  the  end  of  it,  a  reference  simply  to  the  authorities  relied  on, 
if  any,  in  support  of  it,  in  the  following  order,  to  wit:  The  statutes 
.and  decisions  of  this  state ;  the  statutes  and  decisions  of  the  United 
States,  if  they  are  applicable  to  the  case;  elementary  authorities; 
other  decisions  in  the  American  and  English  courts.  In  citing  de- 
cisions, those  most  nearly  in  point  should  be  cited  first,  and  should 
not,  usually  at  least,  be  so  numerous  as  to  require  a  waste  of  time 
in  their  examination.2 

When  decisions  are  cited,  not  only  the  volume  and  page  of  the 
report  should  be  given,  but  also  the  style  of  the  case  relied  on.3 

g  1172.  Brief  to  be  signed;  must  be  printed,  when. 

The  brief  of  the  parties,  framed  in  accordance  with  the  rules, 
must  be  signed  by  the  party  or  his  counsel ;  and  if  by  counsel,  it 
must  appear  for  and  on  behalf  of  what  party  or  parties,  by  name, 
it  is  signed:  and  the  copies  thereof  filed  in  the  appellate  court 
must  be  plainly  written  or  printed ;  and  if  the  brief  covers  more 
than  eight  pages  of  foolscap,  the  copies  must  be  printed.4 

Briefs  printed  with  a  type-writing  machine,  when  over  eight 
pages  long,  will  not  be  considered  by  the  court  as  a  compliance 
with  the  rules  regulating  briefs  of  counsel;  nor  will  they  if  less 
than  eight  pages,  unless  the  type-writing  is  clear  and  legible.5  The 
court  insists  upon  a  compliance  with  the  rule.6 

1  Rules  33-35  for  Courts  of  Civil  Appeals.     Evidence  in  the  record  which  would 
warrant  a  charge  refused  must  be  referred  to  in  the  brief.    Mo.  Pac,  Ry.  Co.  v. 
Kingsbury,  25  S.  W.  Rep.  322. 

2  Rule  36  for  Courts  of  Civil  Appeals. 

3  McCauley  v.  Long,  61  T.  74. 

4  Rule  37  for  Courts  of  Civil  Appeals.    A  brief  not  signed  by  any  one  was  con- 
sidered in  this  case.     Smith  v.  Fordyce,  18  S.  W.  Rep.  663. 

5  National  Bank  of  Texas  v.  Lovenberg.  63  T.  506. 

6  Heath  v.  Hall,  27  S.  W.  Rep.  160. 
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§  1173.  Amendment  of  brief. 

A  brief  may  be  amended  by  a  citation  of  additional  authorities 
to  the  respective  points  or  propositions  made  in  it,  which  must  be 
filed  and  notice  of  it  given  to  the  counsel  for  the  opposite  party,  if 
in  attendance,  one  day  before  the  case  is  called.  No  other  amend- 
ment to  the  brief  will  be  allowed  by  the  court,  unless  it  is  or  can  be 
done  without  injustice  or  unreasonable  inconvenience  being  thereby 
imposed  on  the  other  party.1 

§  1174.  Brief  of  appellee  or  defendant  in  error. 

When  it  shall  be  found  that  the  rules  prescribed  for  the  prepara- 
tion of  a  case  for  submission  have  been  fully  complied  with  by  the 
appellant  or  plaintiff  in  error,  the  court  will,  1n  its  discretion,  re- 
gard his  brief  as  a  proper  presentation  of  the  case,  without  an 
examination  of  the  record  as  contained  in  the  transcript,  and  may 
found  its  decision  thereon,  unless  the  appellee  or  defendant  in  error 
shall,  by  the  time  of  calling  of  the  case,  file  in  the  appellate  court 
copies  of  his  brief,  to  be  there  kept  with  the  transcript,  containing 
his  objections,  succinctly  and  definitely,  to  the  grounds  of  error  as- 
presented  in  the  propositions  of  appellant  or  plaintiff  in  error  in 
his  brief,  taking  up  each  of  them  in  order,  and  stating  such  other 
matters  contained  in  the  record,  in  the  mode  prescribed  for  appel- 
lant and  plaintiff  in  error,  as  may  sustain  his  objection  to  each;  to 
which  may  be  added  propositions  of  his  own,  supported  by  like 
statements  of  what  is  in  the  record,  so  as  to  present  his  view  of  the 
case,  citing  the  proceedings  in  the  transcript,  with  the  pages,  when 
practicable,  to  Avhich  he  refers  in  his  statements. 

Whatever  of  the  statements  of  the  appellant  or  plaintiff  in  error 
in  his  brief  is  not  contested  will  be  considered  as  acquiesced  in. 
To  each  of  his  said  objections  or  propositions  may  be  annexed  his- 
authorities,  cited  in  the  order  indicated  for  the  brief  of  appellant 
or  plaintiff  in  error.2 

Where  there  is  no  appearance  for  the  appellee  or  defendant  in 
error,  the  brief  filed  by  the  appellant  or  plaintiff  in  error  will  be 
taken  as  a  proper  presentation  of  the  case.8 

§  1175.  Brief  of  appellee  or  defendant  in  error,  where  appellant  or 
plaintiff  in  error  has  failed  to  prepare  the  case  for  submission. 

When  appellant  or  plaintiff  in  error  has  failed  to  prepare  the  case 
for  submission,  by  the  omission  of  what  is  required  after  bond  or 
affidavit  filed  for  appeal  and  for  writ  of  error  with  citation  served, 
the  appellee  or  defendant  in  error,  before  the  call  of  the  case,  may 

1  Rule  38  for  Courts  of  Civil  Appeals. 

2  Rules  40,  41,  for  Courts  of  Civil  Appeals. 
3Qhio  v.  Shutt,  78  T.  375  (14  S.  W.  Rep.  860). 
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file  in  the  appellate  court  a  brief  in  the  manner  required  of  the  ap- 
pellant or  plaintiff  in  error  —  except  that  his  propositions  will  be 
shaped  so  as  to  show  the  correctness  of  the  judgment  —  which  the- 
court  may,  in  its  discretion,  regard  as  a  correct  presentation  of  the 
case,  without  examining  the  record  further  than  to  see  that  the 
judgment  is  one  that  can  be  affirmed  upon  the  view  of  the  case  as 
presented  by  appellee  or  defendant  in  error.  The  appellee  or  de- 
fendant in  error  is /entitled  to  the  custody  of  the  transcript  after 
it  is  filed  in  the  appellate  court,  for  the  purpose  of  preparing  his 
brief.1 

§  1176.  Defective  briofs. 

In  all  cases  when  the  brief  or  briefs  are  found  insufficient,  either 
in  a  proper  presentation  of  the  facts  or  proceedings  in  the  case,  or 
in  the  reference  to  the  authorities,  so  as  to  enable  the  court  to  de- 
cide the  case,  the  court  may  set  aside  the  submission  and  refer  it 
back,  with  such  orders  for  postponement,  filing  of  briefs,  reference 
to  authorities,  by  one  or  both  parties,  and  re-argument,  written  or 
oral,  as  may  be  deemed  proper.  If,  however,  one  party  has  fully 
complied  with  the  rules,  and  has  filed  a  satisfactory  brief  that  will 
enable  the  court  to  decide  the  case,  and  the  other  party  is  in  default, 
and  has  not  filed  a  satisfactory  brief  in  accordance  with  the  rules,, 
the  court  may,  in  its  discretion,  disregard  the  latter  party's  brief,  as 
if  not  filed  in  the  case,  and  act  upon  that  alone  which  has  been 
properly  filed  in  accordance  with  the  rules.2 

In  the  event  that  either  party,  in  the  brief  submitted  by  himr 
should  fail  to  comply  with  the  requirements  of  the  rule  as  to  the- 
statement  of  the  points  under  each  assignment,  or  with  any  other 
requirement  prescribed  by  the  rules,  it  will  be  the  duty  of  the  court, 
of  its  own  motion,  either  to  strike  out  the  brief  and  require  a  proper 
one  to  be  filed,  or  to  require  it  to  be  amended,  as  in  the  discretion 
of  the  court  may  be  deemed  best.  Upon  the  failure  of  the  party 
to  comply  with  the  order  of  the  court,  the  court  will,  if  the  plaintiff 
in  error  or  appellant  be  at  fault,  dismiss  the  cause,  and,  if  the  fault 
be  on  the  part  of  the  defendant  in  error  or  appellee,  will  disregard 
his  brief.3 


1  Rule  42  for  Courts  of  Civil  Appeals. 

2  Rule  45  for  Courts  of  Civil  Appeals.    Appellant's  brief  contained  five  assign- 
ments of  error,  but  no  statement  following  any  one  of  the  propositions  sub- 
mitted.   The  court,  under  the  discretion  given  them  under  rule  45,  disregarded 
the  brief,  considered  the  case  as  presented  by  the  brief  of  appellee,  and,  a  major- 
ity of  the  court  being  of  opinion  that  the  judgment  should  be  affirmed,  it  was- 
so  ordered.    Birmingham  Iron  &  Land  Co.  v.  Boyd,  3  Civ.  App.  102  (22  S.  W.  Rep, 
240). 

3  Rule  30  for  Courts  of  Civil  Appeals. 
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§  1177.  Appeal  considered  abandoned,  when. 

"When  there  shall  be  no  bond  or  affidavit  filed,  the  appeal  or  writ 
of  error  will  be  considered  as  abandoned. 

When  no  transcript  of  the  record  or  no  certificate  for  affirmance 
.has  been  filed  in  a  court  of  civil  appeals,  at  the  term  of  the  court 
to  which  the  appeal  or  writ  of  error  in  which  citation  has  been 
served  is  returnable,  the  appeal  or  writ  of  error  will  be  considered 
as  abandoned,  of  which  the  certificate  of  the  proper  clerk  of  the 
appellate  court,  given  at  the  end  of  said  term,  that  no  such  case  has 
been  filed  in  said  court,  is  prima, facie  evidence.1 

i  Rules  103,  104,  for  D.  &  C.  Courts. 


CHAPTER  LXXY. 


PRACTICE  IN  COURTS  OF  CIVIL  APPEALS.* 


1178.  Order  of  docketing  and  hear- 

ing causes;  notice  to  parties; 
submission  of  causes. 

1179.  How  cases  brought  before  the 

court  for  trial;  bill  of  excep- 
tions not  signed  by  the  judge. 

1180.  Clerk  of  court  of  civil  appeals. 

1181.  Trial  docket;  file  number;  en- 

tering names  of  attorneys; 
calling  attention  to  cases  on 
motion  docket. 

1182.  Affirmance  on  certificate.' 

1183.  Filing  transcript  after  affirm- 

ance on  certificate. 

1184.  Case  not  properly  prepared  for 

submission;  defective  state- 
ment of  facts. 

1185.  Transcript     found      defective 

after  submission. 

1 1 86.  Certiorari  to  perfect  the  record. 

1187.  Damages  for  delay;  on  affirm- 

ance. 

1188.  Suggestion  of  delay;  briefs. 

1189.  Arguments  of  oounseL 

1190.  Motions;  time  for  filing. 

1191.  Motions  to  be  verified  by  affi- 

davit; to  state  cause;  must 
be  signed. 

1192.  Docketing  and  notice  of  mo- 

tiona 

1193.  Calling  motion  docket;   argu- 

ment of  counsel. 


§  1194.  Notice  to  parties,  how  given. 

1195.  Agreements  of  counsel. 

1196.  Judgment  and  opinion  of  the 

court;  rule  of  stare  decisis. 

1197.  Conclusions  of  facts  and  law. 

1198.  Judgment,  when  reformed  and 

when  remanded. 

1199.  Proceedings   where   judgment 

is  affirmed  or  rendered;  judg- 
ment on  appeal  bond;  pro- 
ceedings on  mandate. 

1200.  Rehearing;   requisites    of  mo- 

tion; mandate  to  be  with- 
held. 

1201.  Rehearing,  when  granted. 

1202.  Notice    and  determination  of 

motion  for  rehearing. 

1203.  Notice  of  judgment  or   of  de- 

cision on  motion  for  rehear- 
ing. 
1204  Revision  of  errors. 

1205.  No  reversal    or   dismissal  for 

want  of  form. 

1206.  Mandate,  when  issued. 

1207.  Custody  of    transcript;    right 

to  inspect  records,  opinions, 
etc. 

1208.  Case  to  remain  on  docket  of 

lower  court;  proceedings  on 
receipt  of  mandate. 

1209.  Amendment  of  judgments. 


§  1178.  Order  of  docketing  and  hearing  causes;  notice  to  parties; 
submission  of  causes. 

When  a  cause  is  carried  to  a  court  of  civil  appeals  by  writ  of 
«rror,  it  will  be  docketed  in  the  order  of  the  date  received,  and  the 

*  As  to  disqualified  judges,  see  §§  39,  45-49,  ante.  Jurisdiction  and  powers  of 
the  court,  sessions,  quorum,  etc.,  chapter  4,  ante.  Certifying  questions  to  su- 
preme court,  £§  88-90,  ante.  Power  to  issue  writs,  §  98,  'ante.  Abatement  of 
causes,  §  336,  ante.  Remittitur,  %  692,  ante.  Costs  in  appellate  courts,  chapter 
50,  ante.  Bills  of  exceptions  and  statements  of  facts,  chapters  33,  41,  ante. 
72 
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clerk  will  transfer  it  to  the  trial  docket  thirty  days  after  it  was  re- 
ceived and  docketed.  The  court  may,  upon  motion  of  either  party,, 
of  which  notice  must  be  given  to  the  adverse  party,  extend  the 
time  for  placing  the  cause  on  the  trial  docket  for  good  cause  shown. 
Causes  on  the  trial  docket  are  heard  in  the  order  of  the  date  of  fil- 
ing, except  as  otherwise  provided,  unless  continued  to  some  future 
time  for  good  cause  shown,  and  it  is  the  duty  of  the  clerk,  under 
the  directions  of  the  court,  to  notify  the  parties  or  the  attorneys  of 
record  of  the  date  when  the  cause  is  set  for  hearing.1 

Cases  are  decided  in  the  order  in  which  they  are  filed  at  each 
term  of  the  court,  but  the  following  cases  have  precedence  of  all 
others  in  the  order  named : 

1.  All  cases  in  which  the  railway  commission  is  a  party. 

2.  Cases  in  which  the  state  is  a  party. 

3.  Cases  which  shall  be  submitted  on  oral  argument  for  all  par- 
ties to  the  cause. 

4.  Such  other  cases  as  the  court  by  order  or  rule  may  direct. 


for  such  time  as  they  can  be  heard,  notice  of  which  must  be  given,' 
to  counsel  as  above  provided;  and  a  cause  must  be  determined  upon 
argument,  or  as  soon  thereafter  as  practicable,  or  it  may  be  set 
down  for  further  argument,  but  may  be  postponed  by  order  of  the- 
court  to  a  later  day  in  the  term.2 

An  appeal  from  an  interlocutory  order  of  the  district  court  ap- 
pointing a  receiver  or  trustee  has  precedence  in  the  appellate  court,,, 

1  R.  S.  1022.     The  rules  are  as  follows:  The  trial  docket  will  be  called  in  regu- 
lar order,  according  to  the  filing  of  the  cases  as  they  stand  thereon,  commenc- 
ing with  the  first  of  those  that  have  not  been  previously  submitted ;  but  the 
court  shall  not  be  required  to  take  the  submission  of  a  case  until  the  business 
on  hand  will  admit  of  a  prompt  disposition  after  the  submission  has  been  taken.. 
Rule  20. 

Upon  the  call  of  the  trial  docket  for  the  submission  of  cases,  either  party  may 
submit  a  cause  if  it  appears  to  have  been  properly  prepared  for  submission  on 
his  part,  unless,  for  good  cause,  the  court  shall  postpone  the  hearing  to  a  further 
day,  or  by  agreement  of  counsel  to  a  future  day  of  the  term,  which  will  not  be 
done  so  as  to  interfere  with  the  business  of  the  court.  This  rule  is  subject  to- 
exceptional  cases  given  a  preference  under  some  law  or  rule  of  the  court,  and 
to  the  action  of  the  court  on  motions  for  the  postponement  and  continuance  of 
causes.  Rule  21. 

A  cause  will  be  properly  prepared  for  submission  only  when  a  transcript  of" 
the  record  exhibits  a  cause  prepared  for  appeal  in  accordance  with  the  rule*- 
prescribed  for  the  government  of  the  district  and  county  courts,  and  filed  in  the 
court  under  the  rales,  with  briefs  of  one  or  of  both  the  parties,  in  accordance 
with  the  rules  for  the  government  of  the  court.  Rules  22,  29. 

2  R.  S.  1023.     Where  it  appeared  that  an  assignment  of  error  was  well  mader 
and  the  opposing  party  confessed  error  and  moved  to  advance  the  cause,  and 
plaintiff  in  error  consented,  the  cause  was  advanced  and  determined  pursuant, 
to  section  28  of  the  act  creating  the  courts  of  civil  appeals.    Phoenix  F.  Ins.  Co^ 
of  B.  v.  Cain,  21  S.  W.  Rep.  709. 
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but  the  proceedings  in  other  respects  in  the  court  below  will  not  be 
stayed  during  the  pendency  of  the  appeal  unless  otherwise  ordered 
by  the  appellate  court.1  Appeals  in  quo  warranto  cases  are  given 
a  preference,2  and  there  must  be  a  substantial  compliance  with  the 
statute.  But  if  the  state  attempts  to  do  something  through  the 
proceeding  by  quo  warranto  not  contemplated  by  the  statute, 
the  provision  of  the  statute  can  have  no  application  to  such  matter.3 

§  1179.  How  cases  brought  before  the  court  for  trial;  bill  of  excep- 
tions not  signed  by  the  judge. 

In  all  cases  of  appeal  or  writ  of  error  to  a  court  of  civil  appeals, 
the  trial  is  on  a  statement  of  facts  or  agreed  statement  of  the  plead- 
ings and  proof,  as  agreed  upon  by  the  parties  or  their  attorneys,  or 
the  conclusions  of  law  and  fact,  as  the  case  may  be,  certified  to  by 
the  judge  of  the  court  below;  or  should  the  parties  fail  to  agree, 
then  the  judge  of  the  court  below  must  certify  the  facts;  or  on  a 
bill  of  exceptions  to  the  opinion  of  the  judge;  or  on  a  special  ver- 
dict ;  or  on  an  error  in  law,  either  assigned  or  apparent  on  the  face 
of  the  record ;  and  in  the  absence  of  all  these,  the  case  will  be  dis- 
missed, with  costs  alone,  or  with  costs  and  damages,  at  the  discre- 
tion of  the  court. 

The  court  must  admit  as  part  of  the  record,  to  be  examined  in 
the  trial  of  a  cause,  every  bill  of  exception  not  signed  by  the  judge 
trying  the  cause  below,  upon  its  appearing  to  the  satisfaction  of 
the  court  that  the  facts  are  fairly  stated  therein ;  that  said  bill  was 
prepared  in  accordance  with  the  law  governing  the  preparation  of 
such  bills,  and  that  the  judge  trying  the  cause  refused  to  sign  the 
same ;  and  the  truth  of  any  such  bill  of  exceptions  will  be  deter- 
mined by  the  court  on  the  copies  of  the  affidavits  required  by  law 
to  be  made  in  such  cases,  such  copies  to  be  contained  in  and  to  form 
a  part  of  the  record  transmitted  to  the  court  of  civil  appeals.4 

§  1180.  Clerk  of  court  of  civil  appeals. 

Each  court  of  civil  appeals  has  a  clerk.  He  is  required  to  give  a 
bond  with  two  good  and  sufficient  sureties,  to  be  approved  by  the 
court  or  any  judge  thereof,  payable  to  the  governor  and  his  suc- 
cessors in  office,  in  the  sum  of  $5,000,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office,  and  that  he  will  correctly 
record  the  judgments,  decrees,  decisions  and  orders  of  the  court, 
and  deliver  over  to  his  successor  in  office  all  records,  minutes, 

1  R  S.  1383. 

2  R  S.  4346. 

31.  &  G.  N.  Ry.  Co.  v.  State,  75  T.  356  (12  S.  W.  Rep.  685). 

4  R  S.  1014.  As  to  Bill  of  Exceptions,  see  chapter  33,  ante.  As  to  agreed  cases 
under  old  rule  59,  see  Manhattan  Life  Ins.  Co.  v.  Le  Pert,  52  T.  504;  Braden  v. 
Gose,  57  T.  37. 
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books  and  papers  and  whatever  belongs  to  his  said  office  of  clerk, 
"  which  bond  and  oath  shall,  without  delay,  be  deposited  in  the  office 
of  the  secretary  of  state,  and  shall  not  be  void  on  the  first  recovery, 
but  may  be  put  in  suit  and  prosecuted  by  any  party  injured  until 
the  amount  thereof  is  recovered."  * 

It  is  the  duty  of  the  clerk  to  procure  a  seal  for  the  use  of  the 
court;  to  file  and  carefully  preserve  the  transcripts  of  all  records 
certified  to  the  court,  and  all  papers  relative  thereto,  and  to  docket 
all  causes  in  the  order  in  which  they  are  filed ;  and  to  faithfully 
record  the. proceedings  and  decisions  of  the  court,  and  certify  its 
judgments  to  the  court  from,  which  the  causes  were  brought.2 

The  clerk  of  each  court  may  appoint  deputies,  who,  in  the  name 
of  the  clerk,  may  discharge  all  the  duties  required  by  law  of  the 
clerk.  They  may  be  required  to  give  bonds,  with  sureties,  to  the 
clerk,  for  the  faithful  discharge  of  their  duties.3 

§  1181.  Trial  docket;  file  number;  entering  names  of  attorneys; 
calling  attention  to  cases  or  motions  on. 

The  clerk,  before  the  regular 'call  of  the  trial  docket,  must  have 
the  file  number  indorsed  on  each  transcript.  Where  briefs  have 
been  filed  in  a  case,  the  name  of  the  attorney  or  attorneys  signed 
to  the  brief  must  be  entered  by  the  clerk  on  the  trial  docket,  oppo- 
site the  name  of  the  appropriate  party,  and  that  will  indicate  to  the 
court  who  appears  for  such  party  in  the  cause.  The  clerk  must 
not  make  such  entry  of  an  attorney's  name  until  he  shall  have  filed 
his  briefs ;  but  he  may  permit  any  attorney  who  desires  to  make  an 
appearance  in  the  case  before  he  files  his  briefs,  or  without  filing 
them  at  all,  to  place  his  name,  in  his  own  handwriting,  upon  the 
trial  docket,  opposite  the  name  of  the  party  for  whom  he  appears, 
and  that  will  be  regarded  by  the  court  as  having  whatever  effect 
is  given  to  the  mere  appearance  of  a  party  to  a  case  in  court  with- 
out brief  filed.  The  court  will  not  enter  upon  the  docket  the  names 
of  attorneys  in  a  case,  but  counsel  desiring  their  names  entered  shall 
see  that  it  is  done  under  the  foregoing  rule  before  the  case  is  called. 

Counsel  desiring  to  call  the  attention  of  the  court  to  a  case  on 
the  motion  docket  or  trial  docket,  not  then  called  in  its  regular 
order,  must,  before  doing  so,  provide  himself  with  the  number  of 
the  case  on  the  docket.4 

§  1182.  Affirmance  on  certificate  on  failure  to  file  transcript. 
If  the  appellant  or  plaintiff  in  error  fail  to  file  a  transcript  of  the 
record  as  directed,  the  appellee  or  defendant  in  error  may  file  with 

iR.  S.  1001. 

2  R  S.  1004-1006. 

3  R  S.  1007. 

4  Rules  16-19  for  Courts  of  Civil  Appeals. 
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the  clerk  of  the  court  of  civil  appeals  a  certificate  of  the  clerk  of  the 
district  or  county  court  in  which  the  appeal  or  writ  of  error  may 
have  been  taken,  attested  by  the  seal  of  his  court,  stating  the  time 
when  such  appeal  was  perfected  or  the  citation  was  served ;  where- 
upon the  court  of  civil  appeals  will  affirm  the  judgment  of  the  court 
below,  unless  good  cause  can  be  shown  why  the  transcript  was  not 
filed  by  the  appellant  or  plaintiff  in  error.  If  a  copy  of  the  bond 
accompanies  the  certificate  of  the  clerk  of  the  district  or  county 
court,  the  judgment  will  in  like  manner  be  affirmed  against  the 
sureties  on  the  bond.1 

When  affirmance  is  asked  upon  certificate  filed,  there  need  be 
nothing  more  than  a  request  for  affirmance,  signed  by  the  party  or 
his  counsel.  It  shall  not  be  submitted  sooner  than  one  week  after 
being  filed,  if  the  court  should  be  in  session  that  length  of  time. 
The  appellee  or  defendant  in  error  may  be  heard  on  a  motion  to 
dismiss  the  certificate,  or  on  a  motion  to  file  the  transcript  of  the 
record,  or  on  a  motion  to  set  aside,  the  judgment  rendered,  as  in 
other  cases  of  rehearing.2 

The  proceeding  is  summary  and  ex  parte,  and  the  party  applying 
must  bring  himself  within  the  strict  meaning  of  the  law.  The  cer- 
tificate must  show  that  an  appeal  was  perfected,  and  when  it  was 
perfected.3  On  a  review  of  the  decisions  it  is  held  that  there  must 
be  a  certified  transcript  of  the  judgment  and  of  the  notice  of  appeal, 
and  that  the  certificate  must  state,  in  the  exact  terms  of  the  statute, 
when  the  appeal  or  writ  of  error  was  perfected;  and  it  is  doubtful 
whether  the  legislature  could  authorize  an  appellate  court  to  act 
upon  the  mere  opinion  or  judgment  of  the  clerk  whether  there  was 
a  judgment  or  perfection  of  appeal  or  writ  of  error.4  An  obvious 
mistake  in  the  certificate  as  to  the  date  of  perfecting  the  appeal  is 
fatal.5  When  a  complete  transcript  is  filed  by  appellee,  in  place  of 
and  as  a  substitute  for  a  certificate,  and  it  is  found  to  contain  those 
parts  of  a  case  which  are  required  to  be  certified  to  in  a  certificate, 
it  may  be  acted  on  by  the  court,  and  may  be  filed  without  leave  of 
court.6 

1R.  S.  1016;  Act  1850;  R.  S.  1879,  art.  1035. 

2  Rule  44  for  Courts  of  Civil  Appeals. 

SLoftin  v.  Nalley,  28  T.  127;  Harris  v.  Williams,  4  T.  339. 

•»  Lloyd  v.  Barnett,  36  T.  190;  House  v.  Williams,  40  T.  346;  H.  &  T.  C.  R,  Co. 
v.  Greenwood,  40  T.  367;  Goode  v.  Erwin,  50  T.  160.  The  certificate  is  not  suffi- 
cient if  it  fails  to  show  that  an  appeal  was  perfected  according  to  law.  Schloss 
v.  Railway  Co.,  4  Civ.  App.  177  (23  S.  W.  Rep.  392).  The  certificate  should  state 
the  court  in  which  the  judgment  was  rendered,  and  when  the  court  below  com- 
menced and  adjourned.  City  Nat.  Bank  of  A.  v.  Presidio  County,  22  S.  W. 
Rep.  10. 

sUmbdemstock  v.  Perry,  41  T.  374. 
• «  Hunt  v.  Askew,  46  T.  247%     See  §  1 151,  ante. 
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The  plaintiff  in  error  is  not  in  default  by  failure  to  file  the  tran- 
script until  there  has  been  due  and  legal  service  of  the  citation  in 
error;1  but  the  delay  of  the  defendant  in  error  in  accepting  service 
of  the  citation  is  no  ground  for  refusal  of  an  affirmance  on  his  ac- 
cepting service  and  filing  the  transcript.2 

A  bond  conditioned  to  perform  the  judgment  of  the  appellate 
court  is  sufficient  to  authorize  a  judgment  of  affirmance; 3  or  to  per- 
form the  judgment  of  the  court  of  civil  appeals,  omitting  to  mention 
the  judgment  of  the  supreme  court.4 

An  appellant  is  not  permitted  to  take  an  appeal  and  delay  the 
execution  of  the  judgment,  and  then  abandon  the  appeal  and  defeat 
a  motion  to  affirm  by  suing  out  a  writ  of  error.5  But  it  seems  that 
the  Avrit  of  error  might  be  allowed  if  sued  out  in  time  to  be  heard 
during  the  term  at  which  the  affirmance  is  asked.6  A  filing  in  the 
lower  court  of  a  written  abandonment  and  waiver  of  the  right  to 
appeal  will  not  defeat  a  motion  to  affirm.7 

The  certificate  must  be  filed  at  the  term  of  court  to  which  the 
appeal  is  returnable.8  But  it  has  been  held  that  defendant  in  error 
may  accept  service  and  file  the  transcript  after  plaintiff  in  error  has 
lost  the  right  by  delay.9 

Failure  to  file  briefs  is  not  a  ground  for  affirmance  as  on  certifi- 
cate.10 

§  1183.  Filing  transcript  after  affirmance  on  certificate. 

Whenever  a  judgment  is  affirmed  on  certificate,  the  court  may, 
at  any  time  within  fifteen  days  after  such  affirmance,  permit  the 
transcript  to  be  filed  by  the  appellant  or  plaintiff  in  error,  and  the 
case  to  be  tried  on  its  merits.  The  appellant  or  plaintiff  in  error 
must  show  to  the  court  good  cause  why  the  transcript  was  not 
filed  by  him  in  accordance  with  the  provisions  of  the  statute,  and 
that  he  has  given  the  appellee  or  defendant  in  error  notice  of  his 
intention  to  apply  for  permission  to  file  the  transcript.  In  cases 

iMcGuire  v.  New.bill,  54  T.  317;  Scarborough  v.  Groesbeck,  25  S.  W.  Rep.  687. 

2  Hohenthal  v.  Turnure,  50  T.  1. 

3Prewitt  v.  Day,  86  T.  166  (23  S.  W.  Rep.  982). 

4  Davis  v.  Estes,  4  Civ.  App.  207  (23  S.  W.  Rep.  411).  A  motion  to  affirm  will 
not  estop  the  appellee  from  afterwards  attacking  the  appeal  bond.  Howard  v. 
Malsch,  52  T.  60. 

s  Davidson  v.  Ikard,  86  T.  67  (23  S.  W.  Rep.  379);  Perez  v.  Garza,  52  T.  571.  See 
§  1129,  ante. 

6  Davis  v.  Estes,  4  Civ.  App.  207  (23  S.  W.  Rep.  411). 

"  Douthet  v.  Word,  45  T.  626. 

spickett  v.  Mead,  25  S.  W.  Rep.  654;  Laughlin  v.  Dabney,  86  T.  120  (24  S.  W 
Rep.  259);  Mills  v.  Gooding,  8  T.  152;  Wilson  v.  Truehart,  13  T.  287;  Berry  v. 
Blankenship,  30  T.  380. 

"Wilson  v.  Adams,  50  T.  5. 

WMcMickle  v.  National  Bank,  4  Civ.  App.  210  (23  S.  W.  Rep.  428). 
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where  the  court  shall  adjourn  within  fifteen  days  after  any  judg- 
ment shall  have  been  affirmed,  the  court  may  permit  the  appellant 
or  plaintiff  in  error  to  file  the  transcript  at  such  time  as  may  be 
deemed  proper,  and  have  the  cause  tried  on  its  merits;  but  the 
party  must  show  good  cause  why  the  transcript  was  not  filed  as 
directed,  and  that  he  has  given  the  appellee  or  defendant  in  error 
notice  of  his  intention  to  apply  for  permission  to  file  the  transcript.1 

The  object  of  the  statute  which  permits  judgments  to  be  affirmed 
on  certificate  is  to  enable  the  appellee  or  defendant  in  error  to  pro- 
tect himself  against  unnecessary  delay.  Hence  a  motion  to  set 
aside  such  a  judgment  on  the  ground  of  "  unavoidable  absence  and 
other  engagements''  of  counsel,  when  the  cause  of  the  absence  and 
the  character  of  the  engagements  are  not  shown,  will  not  be  sus- 
tained, especially  when  the  transcript  is  not  filed  after  affirmance 
-and  there  is  no  proposition  to  submit  the  cause  for  decision  during 
the  term.2  Death  of  counsel  is  not  a  sufficient  excuse  for  delay  in 
filing  the  transcript ; 3  and  the  party  must  not  rely  upon  the  clerk 
to  file  it.* 

Good  cause  must  always  be  shown  for  the  delay,  but  it  seems 
that  a  more  stringent  rule  will  be  enforced  where  application  is 
made  to  file  the  transcript  after  a  judgment  of  affirmance  has  been 
rendered;  the  granting  of  the  application  must  work  no  injury  to 
the  appellee.5 

§  1184.  Case  not  properly  prepared  for  submission;  defective  state- 
ment of  facts. 

Should  it  be  apparent,  during  the  progress  of  a  trial,  or  after- 
ward, that  the  case  has  not  been  properly  prepared,  as  shown 
in  the  transcript,  or  properly  presented  in  the  brief  or  briefs,  or 

1R.  S.  1017;  Act  1850;  R.  S.  1879,  art.  1036. 

2  G.,  C.  &  S.  F.  Ry.  Co.  v.  Edwards,  72  T.  303  (10  S.  W.  Rep.  525). 

3  House  v.  Williams,  40  T.  346.     It  is  a  general  rule  that  fault  or  negligence  of 
•counsel  is  deemed  that  of  the  client,  and  will  not  furnish  sufficient  ground  for 

relief  unless  the  adverse  party  be  in  some  way  connected  with  or  party  to  it. 
'This  rule  is  not  applicable  to  a  case  where  appellant,  a  non-resident  corporation, 
•upon  being  sued  employed  counsel  to  defend.  In  the  district  court  judgment 
•was  rendered  against  the  appellant.  The  employed  counsel  prepared  the  case 
for  appeal,  perfected  it,  and  obtained  the  transcript  in  ample  time.  From 
some  cause  the  counsel  employed  believed  that  their  services  were  not  wanted 
in  the  further  conduct  of  the  case.  They  never  informed  their  client  that  they 
had  ceased  to  represent  it.  The  transcript  was  not  filed,  and  appellee  filed  a 
motion  to  affirm  on  certificate.  This  fact  reaching  the  general  office  of  appel- 
-lant,  other  lawyers  were  retained.  The  motion  to  affirm  was  resisted,  and  mo- 
tion for  leave  to  file  transcript,  setting  out  the  facts,  was  urged.  It  appearing 
that  appellant  was  not  in  fault,  the  court  of  appeals  should  have  allowed  the 
transcript  to  be  filed.  W.  U.  Tel.  Co.  v.  Walker,  86  T.  72  (23  S.  W.  Rep.  380). 
*  Reynolds  v.  Dechaunes,  22  T.  116;  Davenport  v.  Hervy,  30  T.  308. 
5  House  v.  Williams,  40  T.  346;  Chambers  v.  Fisk,  20  T.  34& 
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that  the  law  and  authorities  have  not  been  properly  cited,  so  as 
enable  the  court  to  decide  the  case,  it  may  decline  to  receive  the 
submission,  or,  if  received,  may  set  it  aside  and  make  such  orders 
as  may  be  necessary  to  secure  a  more  satisfactory  submission  of  the 
case.  Should  it  appear,  after  the  submission,  that  the  statement  of 
facts  has  been  prepared  in  violation  of  the  rules,  the  court  may  re- 
quire the  plaintiff  in  error  or  appellant  to  furnish  four  printed 
copies  of  such  statement  of  facts,  and  upon  his  failure  to  do  so  may 
disregard  it.  If  the  violation  of  the  rule  be  flagrant,  the  court 
may  disregard  the  statement  of  facts  altogether,  unless  counsel  for 
the  appellant  or  plaintiff  in  error  shall  make  it  appear,,  by  affidavit 
or  otherwise,  that  he  prepared  a  statement  giving  what,  in  his  opiiv 
ion,  he  deemed  a  fair  presentation  of  the  evidence,  prepared  in  ac- 
cordance with  the  rules,  and  that  he  was  unable  to  get  it  agreed,  to- 
or  approved.  But  should  counsel  for  appellant  or  plaintiff  in  error 
show  that  he  has  used  due  diligence  to  have  a  proper  statement  of 
facts  signed  and  approved,  and  that  the  statement  of  facts  as  pre- 
pared is  the  result  of  the  fault  of  the  counsel  for  the  opposite  party,, 
such  as  his  failure  or  refusal  to  agree  to  a  proper  statement  pre- 
sented to  him,  the  costs  of  printing  the  statement,  if  ordered,,  will  be 
taxed  against  the  appellee  or  defendant  in  error.1 

An  agreed  statement  of  facts  upon  which  a  case  was  tried  in  the 
court  below,  and  which  the  court  embodied  in  its  judgment,. is-  suffi- 
cient in  the  absence  of  a  statement  of  facts,  or  findings  of  fact  by 
the  court,  or  agreed  case  for  appeal  under  the  statute,  ta  authorize 
a  revision  of  the  judgment  upon  matters  growing  out  of  such  facts.. 
Incorporating  the  agreed  statement  of  facts  in  the  record  by  the 
court  is  as  much  an  approval  as  if  the  judge  had  made  a  certificate 
under  the  statute.  The  object  of  requiring  a  statement  of  facts  is 
to  place  before  the  appellate  court  all  the  facts  upon  which  the 
judgment  was  rendered.  Article  1293  of  the  Hevised  Statutes  pro- 
vides the  manner  in  which  this  may  be  done  before  the  trial  is  had.2 
Articles  1333  and  1414  contain  further  provisions  on  the-  subject. :! 
By  each  method  the  same  result  is  reached  of  presenting  to  the  ap- 
pellate court,  in  condensed  form,  the  material  facts  upon  which  the 
judgment  was  rendered.4 

§  1185.  Transcript  found  defective  after  submission. 
If  after  the  submission  of  the  cause  the  court  find  that  the  tran- 
script is  not  prepared  as  required  by  the  rules,  and  that  it  contains 

1  Rule  53  for  Courts  of  Civil  Appeals. 
*  See  §  452,  ante. 
;t  See  §§  604,  1146,  ante. 

4  State  v.  Connor,  86  T.  133  (23  S.  W.  Rep.  1103).  See  Heirs  of  Fisher  v.  Leis- 
weitz,  1  U.  C.  330. 
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matter  which  should  not  have  been  incorporated  therein,  the  court 
may,  in  their  discretion,  decline  to  proceed  further  with  the  case, 
until  the  appellant  or  plaintiff  in  error  presents  a  copy  of  the  tran- 
script from  which  all  foreign  matters  have  been  omitted;  and  the 
court  may  require  that  such  copy  shall  be  printed.  In  case  of  fail- 
ure to  comply  with  the  order  within  a  reasonable  time,  to  be  speci- 
fied in  the  order,  the  case  will  be  dismissed.1 

§  1186.  Certiorari  to  perfect  the  record- 
Motions  for  certiorari  to  perfect  the  record  must  be  made  in  the 
time  required  in  rule  8.  (At  least  forty-eight  hours  before  ten 
o'clock  A.  M.  of  the  day  on  which  the  cause  is  set  for  hearing 
under  the  statute.)  They  must  be  accompanied  with  a  sworn  state- 
ment,2 showing  a  necessity  for  the  same,  unless  the  record  shows  itr 
the  filing  and  docketing  of  which  will  be  notice  of  the  same.  If 
made  afterward,  they  will  be  entertained  only  upon  such  terms  and 
upon  such  notice  as  the  court  may  deem  proper.  Unless  reasons 
appear  to  vary  the  rule,  the  party  apply  ing,  in  all  cases,  will  be 
taxed  with  the  costs.3 

No  suggestion  of  errors  in  the  record  will  be  received  against 
the  statement  of  the  clerk  as  sent  up  in  the  transcript,  except 
upon  a  suggestion  of  diminution  and  an  application  for  a  certio- 
rari* An  affidavit  appended  to  appellant's  brief,  to  the  effect  that 
a  date  is  given,  incorrectly  in  the  transcript,  and  asking  a  correc- 
tion, will  not  be  considered ; 5  and  a  certiorari  will  not  be  granted 
upon  the  mere  production  of  the  original  papers  belonging  to 
the  lower  court.6  It  seems  that  the  appellate  court  will  not  of 
its  own  motion  order  a  certiorari,  although  the  appellant  has  ap- 
peared by  brief  only,  and  the  omission  has  escaped  the  notice  of 
counsel,  at  least  where  it  could  not  affect  the  decision  of  the  case.r 
The  writ  will  not  be  granted  in  any  case  where  the  correction 
could  not  affect  the  decision.8  If  it  is  sought  to  bring  up  an  inter- 
locutory judgment  and  a  recognizance,  the  motion  must  show  that 
such  a  judgment  was  rendered  and  such  recognizance  was  given." 
It  will  be  granted  when  the  transcript  is  without  the  seal  of  the 

1  Rule  53a  for  Courts  of  Civil  Appeals.  See  §  1144,  ante.  A  failure  to  comply 
with  the  rules  prescribed  for  bringing  cases  before  the  court  is  a  sufficient 
ground  for  dismissal,  unless  a  sufficient  excuse  be  offered.  Shanks  v.  Carroll,. 
50  T.  17;  Clark  v.  Thompson,  42  T.  128. 

2Grayson  v.  Cummings,  Dallam,  391;  Davis  v.  McGehee,  24  T.  209. 

3  Rule  11  for  Courts  of  Civil  Appeals. 

<Hitt  v.  Bissell,  3  T.  18. 

5Dempsey  v.  Taylor,  4  Civ.  App.  126  (23  S.  W.  Rep.  220). 

6  Davis  v.  McGehee,  24  T.  209. 

'  Robinson  v.  Varnel,  16  T.  382.     See  §  1167,  ante. 

8  Willis  v.  Chambers,  8  T.  150. 

9  Johnson  v.  State,  26  T.  117. 
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oourt  indented  across  the  seal  of  the  tie  binding  the  sheets  to- 
gether.1 Whenever  a  party  discovers  that  a  portion  of  his  record 
has  not  been  embodied  in  the  transcript,  he  should  suggest  a  diminu- 
tion, and  make  a  motion  supported  by  affidavit,  or  such  other  evi- 
dence as  he  can  secure,  for  a  special  certiorari  to  the  clerk  of  the 
lower  court  to  send  up  such  matters  as  have  been  omitted.2 

In  some  cases  the  submission  has  been  set  aside  and  a  certiorari 
granted,  but  the  practice  has  not  been  uniform.?  The  tendency  of 
the  late  decisions  is  to  establish  a  more  liberal  and  uniform  rule. 
Where  a  court  of  civil  appeals  dismissed  an  appeal  because  notice 
of  appeal  was  not  shown  by  the  transcript,  and  a  motion  was  made 
to  reinstate,  showing  by  affidavit  and  certified  docket  entry  made 
by  the  judge  that  notice  was  in  fact  given,  it  was  held  that  time 
ought  to  have  been  given  to  perfect  the  record.4  The  supreme  court 
approves  the  statement  of  a  general  rule  in  an  early  case,  to  the 
effect  that  when  a  party  has  evidence  that  a  portion  of  his  record 
has  not  been  embodied  in  the  transcript,  and  he  discovers  the  fact 
.after  the  cause  has  been  dismissed  for  want  of  such  portion,  and 
makes  a  motion,  supported  by  affidavit  or  such  other  evidence  as 
he  can  procure,  a  certiorari  ought  to  be  granted.5 

Where  a  court  of  civil  appeals  refuses  to  consider  certain  assign- 
ments of  error  because  the  record  does  not  show  that  the  statement 
•of  facts  was  approved  by  the  trial  judge,  and  affirms  the  judgment, 
a  motion  for  a  rehearing,  alleging  that  the  statement  was  in  fact 
approved,  and  supported  by  the  affidavit  and  certificate  of  the  clerk, 
ought  to  be  granted  and  a  certiorari  awarded.  It  is  held  that  the 
ends  of  justice  are  best  promoted  by  permitting  the  record  to  be 
perfected  as  well  after  judgment  is  rendered  as  before,  provided  the 
attention  of  counsel  has  not  been  previously  called  to  the  omission 
by  motion  or  otherwise.6 

i  Mays  v.  Forbes,  11  T.  284. 

2W/U.  Tel.  Co.  v.  O'Keefe,  28  S.  W.  Eep.  945. 

3  Ross  v.  McGowen,  58  T.  603;  Wichita  Valley  R.  Co.  v.  Peery,  27  S.  W.  Rep. 
751,  31  S.  W.  Rep.  619;   Mo.  Pac.  Ry.  Co.  v.  Scott,  78  T.  360  (14  S.  W.  Rep. 
791);  Davis  v.  McGehee,  24  T.  209;  Caswell  v.  Greer,  4  Civ.  App.  659  (23  S.  W. 
Rep.  331,  1002);  Chambers  v.  Hodges,  23  T.  104:  Harris  v.  Hopson,  5  T.  529;  Grant 
v.  Hill,  29  S.  W.  Rep.  247,  30  S.  W.  Rep.  952;  Nas worthy  v.  Draper,  29  S.  W.  Rep. 
-557;  W.  U.  Tel.  Co.  v.  O'Keefe,  28  S.  W.  Rep.  945;  McMickle  v.  Bank,  4  Civ.  App. 
210  (23  S.  W.  Rep.  428). 

4  W.  U.  Tel.  Co.  v.  O'Keefe,  87  T.  433  (28  S.  W.  Rep.  945);  Wichita  Valley  Ry. 
Co.  v.  Peery,  87  T.  597  (30  S.  W.  Rep.  435).     See  the  record  of  the  case  in  Cava- 
aiaugh  v.  Peterson,  reported  in  47  T.  197. 

s  Harris  v.  Hopson,  5  T.  529 ;  W.  U.  Tel.  Co.  v.  O'Keefe,  87  T.  423  (28  S.  W.  Rep.  945). 

«G.,  C.  &  S.  F.  Ry.  Co.  v.  Cannon,  31  S.  W.  Rep.  498.  In  Moore  v.  Rice,  51  T. 
389,  after  the  judgment  was  reversed  and  the  cause  remanded  for  want  of  proper 
parties,  a  motion  for  a  certiorari  and  rehearing,  accompanied  with  a  certified 
•copy  of  the  citation  by  publication,  was  considered,  but  was  overruled  because 
the  copy  of  citation  did  not  show  proper  service. 
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Where  the  judgment  of  the  lower  court  has  been  omitted  from 
the  record,  a  certiorari  will  be  granted  after  a  submission  of  the 


Where  the  record  does  not  show  notice  of  appeal,  and  the  trial 
•court  denies  a  motion  to  correct  the  minutes  so  as  to  show  that  no- 
tice was  given,  no  relief  can  be  given  by  certiorari  to  perfect  the 
a'ecord.2 

It  has  been  the  practice  to  permit  transcripts  filed  before  the  time 
required  by  law,  on  application  of  the  party  filing  them,  to  be  with- 
drawn and  perfected  by  supplying  deficiencies  and  correcting  irreg- 
ularities; but  such  amended  transcripts  must  be  re-filed  and  treated 
as  a  case  pending  from  the  date  of  the  re-filing.  If  the  transcript 
is  brought  back  with  only  the  original  certificate  of  the  clerk,  addi- 
tions and  corrections  made  will  not  be  considered.3 

The  certiorari  must  be  returned  with  the  record  sent  up.4 

Where  the  motion  is  overruled  because  filed  prematurely,  the 
proper  practice  is  to  renew  it  at  the  proper  term  ;  a  motion  for  a 
rehearing  will  not  be  granted.5 

§  1187.  Damages  for  delay;  on  affirmance. 

Where  the  court  shall  be  of  opinion  that  an  appeal  or  writ  of 
•error  has  been  taken  for  delay,  and  that  there  was  no  sufficient 
cause  for  taking  such  appeal,  the  appellant  or  plaintiff  in  error,  if 
he  be  the  defendant  in  the  court  below,  shall  pay  ten  per  cent,  on 
the  amount  in  dispute  as  damages,  together  with  the  judgment,  in- 
terest and  cost  of  suit  thereon  accruing.6  When  the  judgment  of 
the  lower  court  is  affirmed,  or  the  court  renders  such  judgment  as 
should  have  been  rendered,  and  such  judgment  is  for  the  same  or  a 
greater  amount,  or  of  the  same  nature,  as  that  rendered  in  the  lower 
court,  the  court  may,  in  its  discretion,  include  in  the  judgment  such 
damages,  not  exceeding  ten  per  cent,  on  the  amount  of  the  original 
judgment,  as  it  may  deem  proper.7 

A  suggestion  of  delay  and  a  motion  for  affirmance  with  damages 
•opens  up  the  entire  record  for  material  error  whether  assigned  by 
appellant  or  not.8  Where  it  is  manifest  that  an  appeal  was  taken 

iSt.  L.,  L  H.  &  S.  Ry.  Co.  v.  Wills,  30  S.  W.  Rep.  248. 

2  Wichita  Valley  Ry.  Co.  v.  Peery,  31  S.  W.  Rep.  619. 

3  Peak  v.  Lynch,  43  T.  276.     Improper  tampering  with  the  transcript  will  not 
be  permitted,  although  it  may  appear  that  there  was  no  fraudulent  intent. 
Clark  v.  Thompson,  42  T.  128.     See  Chambers  v.  O'Brien,  14  T.  205,  where  the 
transcript  was  taken  out  and  retained  after  submission. 

4  Mays  v.  Forbes,  11  T.  284. 

5  Lane  v.  Peters,  1  App.  C.  C.,  §  1030. 
6R,  S.  1024;  P.  D.  1580. 

•  R.  S.  1028. 

^Xasworthy  v.  Draper.  28  S.  W.  Rep.  564:  Wheeler  v.  Phillips.  22  S.  W.  Rep. 
543;  Harper  v.  Kelley,  1  App.  C.  C.,  £  21;  Cross  v.  Huffaker,  1  App.  C.  C.,  §  136; 
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for  delay,  appellant  cannot  escape  liability  for  damages  by  paying 
the  judgment  after  filing  the  transcript.1 

Any  mistake  in  entering  judgment  should  be  corrected  in  the 
lower  court.2  There  is  no  limit  of  time  prescribed  in  which  this 
may  be  done.  It  has  been  said  that  it  may,  upon  proper  notice,  be 
done  at  any  time  before  final  judgment  is  rendered  in  the  appellate 
court;3  and  if  the  appeal  is  taken  to  correct  a  trifling  error  in  the 
amount  of  the  judgment,  the  error  will  be  corrected,  but  the  judg- 
ment will  be  affirmed  with  damages.4  The  right  to  damages  is  not 
affected  by  the  fact  that  defendant  in  error  procured  a  correction 
in  the  lower  court  after  the  writ  of  error  was  sued  out.5 

When  defendant  in  error  causes  the  record  to  be  submitted  on 
suggestion  of  delay,  and  it  appears  therefrom  that  the  judgment 
was  by  default,  without  citation  or  appearance  by  answer  or  other- 
wise on  the  part  of  the  defendant  in  the  court  below,  plaintiff  in 
error,  the  judgment  will  be  reversed  and  the  cause  remanded. 
Where  the  pleadings  and  judgment  fail  to  disclose  an  appearance 
in  person 'or  by  attorney,  the  citation  and  return  must  be  contained 
in  the  transcript.  Although  it  is  shown  by  the  motion  that  in  fact 
due  process  was  served,  and  that  the  transcript  was  taken  out  and 
filed  by  plaintiff  in  error,  yet  by  riling  suggestion  of  delay  defend- 
ant in  error  assumes  responsibility  for  the  correctness  of  the  rec- 
ord.6 

It  is  held  that  when  an  appeal  is  taken  from  a  judgment  rendered 
in  accordance  with  a  well-known  rule  of  law,  damages  will  be 
awarded.7 

Dibrell  v.  Ireland,  1  App.  C.  C.,  §  301;  Batey  v.  Dibrell,  28  T.  172;  Bradford  v. 
Johnson,  44  T.  381 ;  Davis  v.  Marshall,  25  T.  372. 

1  Anderson  v.  Goodwin,  13  S.  W.  Rep.  31. 

2  See  §§693,694,  ante. 

3  Ramsey  v.  McCauley,  9  T.  108. 
4Grier  v.  Powell,  14  T.  320. 

5 Marx  v.  Brown,  42  T.  Ill;  Wortham  v.  Harrison,  8  T.  141.  Where  a  payment 
is  made  on  the  judgment  before  the  appeal  is  taken,  damages  cannot  be  re- 
covered on  the  amount  of  such  payment;  credit  must  be  given  by  the  clerk  m 
issuing  execution.  Yale  v.  Heard,  26  T.  639.  The  suggestion  will  not  prevail 
where  a  remittitur  is  entered  in  the  lower  court  after  the  tiling  of  the  petition 
and  bond  for  writ  of  error.  Howe  v.  Merrill,  36  T.  319. 

Damages  not  awarded  where  the  action  of  the  court  in  taking  from  the  jury 
a  question  of  fact  is  of  doubtful  propriety.  Tex.  &  Pac.  Ry.  Co.  v.  Pennell,  2: 
Civ.  App.  127  (21  S.  W.  Rep.  273). 

6  McMickle  v.  Texarkana  Nat.  Bank,  4  Civ.  App.  210  (23  S.  W.  Rep.  428). 

~<  Casey  v.  Chaytor,  5  Civ.  App.  385  (23  S.  W.  Rep.  1114).  In  this  case  Chay tor's 
goods  were  seized  under  an  execution  on  a  judgment  against  another  party. 
Chaytor  bought  the  goods  at  the  execution  sale  at  less  than  half  their  value, 
sued  the  execution  plaintiffs  and  the  officer  for  damages,  and  recovered  the  full 
value  of  the  goods,  the  court  refusing  a  special  charge  to  the  effect  that  the 
measure  of  damages  would  be  the  amount  paid  by  Chaytor  for  the  goods,  with 
interest  from  the  date  of  the  seizure.  This  ruling  was  in  accordance  with  the 
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§  1188.  Suggestion  of  delay;  briefs. 

The  appellee  or  defendant  in  error  may  submit  the  record  upon 
a  suggestion  of  delay,  upon  making  a  brief  statement  of  the  char- 
acter of  the  suit,  the  proceedings  therein,  and  the  judgment  ren- 
dered, which  will  be  required  in  every  case  of  such  submission  when 
appellant  or  plaintiff  in  error  has  filed  no  brief.  If  this  is  done  in 
a  case  properly  prepared  for  submission  by  appellant  or  plaintiff  in 
•error,  it  will  be  considered  an  acquiescence  in  the  statement  of  ap- 
pellant or  plaintiff  in  error,  in  his  brief,  as  to  the  contents  of  the 
record,  and  as  merely  a  denial  of  the  legal  consequences  contended 
for  by  the  appellant  or  plaintiff  in  error,  unless  the  appellee  or  de- 
fendant in  error  shall  also  file  a  brief,  as  provided  by  the  rules, 
which  he  may  do.  If  the  appellant  or  plaintiff  in  error  has  not 
prepared  the  case  for  submission,  the  record  will  be  examined  suffi- 
•ciently  to  ascertain  that  it  is  or  is  not  properly  a  delay  case ;  and 
if  found  to  be  a  plain  case  of  delay,  it  will  be  acted  on  as  such ; 
but  if  not,  it  will  be  reversed  or  referred  back  for  a  brier,  or  brief 
and  argument,  on  one  or  both  sides,  as  may  be  directed.  In  de- 
ciding under  this  rule,  where  the  case  has  not  been  prepared  for 
submission  by  the  appellant  or  plaintiff  in  error,  the  court  will  be 
required  to  look  only  to  the  substantial  merits  as  they  may  appear 
in  the  record.1 

Where  the  appellee  fails  to  file  such  a  brief  as  complies  with  the 
rules,  the  statements  in  appellant's  brief  as  to  the  contents  of  the 
record  will  be  considered  as  acquiesced  in,  and  will  alone  be  looked 
to  by  the  court.  The  rule  does  not  contemplate  that  the  court 
shall  search  the  record  in  passing  upon  appellant's  assignments  of 
error.2  When  a  record  is  filed  by  the  defendant  in  error,  who  sug- 
gests delay,  and  asks  an  affirmance  with  damages,  he  must  file  with 
his  suggestion  a  brief  statement  of  the  character  of  the  suit,  the  pro- 
ceedings therein,  and  the  judgment  rendered.  Failing  in  this,  though 
the  judgment  below  may  be  affirmed,  it  will  be  without  damages.3 

Decisions  in  Schoolher  v.  Hutchins,  66  T.  324  (1  S.  W.  Rep.  266),  and  Hart  v.  Blum, 
76  T.  113  (13  S.  W.  Rep.  181),  and  it  appearing  that  appellants  took  the  appeal 
•with  full  knowledge  of  the  rule,  they  were  held  liable  for  delay.  Lightfoot,  J., 
dissents,  holding  that  the  appellants  had  a  constitutional  right  to  attack  what 
they  considered  an  unjust  rule. 

1  Rule  43  for  Courts  of  Civil  Appeals.    It  is  held  that  the  court  may  award 
damages  in  case  of  frivolous  appeals  where  counsel  for  appellee  omits  to  sug- 
gest delay.    Chambers  v.  Hodges,  3  T.  517;  Cheek  v.  Rogers,  1  T.  440. 

2  Tex.  &  Pac.  Ry.  Co.  v.  Pennell,  2  Civ.  App.  127  (21  S.  W.  Rep.  273).     Where 
there  was  no  brief  nor  appearance  by  plaintiff  in  error,  the  court  considered 
his  assignments  of  error  as  to  the  correctness  of  the  judgment  in  sustaining  a 
certain  title,  but  no  further.     La  Vega  v.  League,  2  Civ.  App.  232  (21  S.  W.  Rep. 
555). 

3  Silliman  v.  Diclison,  68  T.  623  (5  S.  W.  Rep.  403).     Where  there  was  no  state- 
ment of  facts,  and  no  averment  in  the  petition  as  to  the  date  of  a  contract 
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§  1189.  Arguments  of  counsel. 

When  a  case  is  properly  prepared  for  submission,  any  party  who 
has  filed  briefs  in  accordance  with  the  rules  prescribed  therefor 
may,  upon  the  call  of  the  case  for  submission,  submit  an  argument 
to  the  court,  either  oral  or  plainly  written  or  printed,  which,  if  writ-, 
ten  or  printed,  may  be  left  on  file  with  the  transcript,  copies  of 
which  need  not  be  furnished,  unless  printed. 

The  argument  must  be  upon  the  disputed  points,  whether  of  law 
or  fact,  in  support  of  the  propositions  relied  on,  on  one  side,  and  ob- 
jections and  counter-propositions  on  the  other,  and  it  must  be  con- 
fined to  them,  avoiding  any  reference  or  comment  upon  positions 
taken  in  the  trial  court,  or  to  other  extraneous  matters  not  involved 
in  or  pertaining  to  that  which  is  found  in  the  record. 

In  referring  to  statutes,  that  part  directly  bearing  upon  or  rele- 
vant to  the  position  should  be  read  at  the  bar,  or  stated  in  the 
written  or  printed  arguments;  and  in  citing  elementary  books  or 
decisions  of  courts,  the  principle  should  be  stated,  or  so  much  should 
be  read  or  stated  as  bears  directly  on  or  tends  to  maintain  the  prop- 
osition for  which  it  is  cited  in  the  brief. 

After  the  case  has  been  presented  to  the  court  by  such  explana- 
tion as  may  be  necessary,  each  side  may  be  allowed  an  hour  in  argu- 
ment at  the  bar,  with  twenty  minutes  more  in  conclusion  by  the 
appellant;  and,  after  being  so  presented,  if  the  magnitude  or  im- 
portance of  the  case  or  the  difficulty  of  the  question  seems  to  re- 
quire it,  a  longer  time  may  be  allowed.  Not  more  than  two  counsel 
on  each  side  will  be  heard,  except  upon  leave  of  the  court. 

If  counsel  for  but  one  party  has  filed  briefs,  an  argument  by  hint 
may  be  allowed,  conformably  to  the  preceding  rules,  as  nearly  as 
practicable,  under  the  direction  of  the  court. 

Counsel  who  argue  a  case  at  the  bar  will  be  expected  to  be  able 
to  answer  questions  propounded  by  the  members  of  the  court,  re- 
lating to  the  matters  contained  in  the  record  and  to  the  laws  or  au- 
thorities cited  in  the  argument.1 

§1190.  Motions;  time  for  filing. 

All  motions  relating  to  informalities  in  the  manner  of  bringing  a 
case  into  the  court  must  be  filed  and  entered  by  the  clerk  in  the  mo- 
tion docket  at  least  forty-eight  hours  before  10  o'clock  A.  M.  of  the 
day  on  which  the  cause  is  set  for  hearing  under  the  statute,  other- 
wise the  objection  will  be  considered  as  waived,  if  it  can  be  waived 

on  which  plaintiff  recovered,  it  was  presumed  that  the  contract  was  executed 
under  a  statute  which  would  permit  the  verdict  to  stand,  and  not  under  a  stat- 
ute repealing  the  former  law,  and  which  might  defeat  the  verdict.    Gam  mage 
v.  Moore,  42  T.  170. 
1  Rules  47-52  for  Courts  of  Civil  Appeals. 
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by  the  party;  such  filing  and  docketing  will  be  sufficient  notice  of 
the  motion.1 

Motions  to  dismiss  for  want  of  jurisdiction  to  try  the  case,  and 
for  such  defects  as  defeat  the  jurisdiction  in  the  particular  case,. 
and  cannot  be  waived,  must  also  be  made,  filed  and  docketed  at 
said  time,  which  filing  and  docketing  will  be  notice  of  the  motion ;. 
provided,  however,  if  made  afterwards,  they  may  be  entertained 
by  the  court,  after  such  notice  to  the  opposite  party  as  the  court 
may  deem  proper  to  give  under  the  circumstances.2  Motions  for 
certiorari  to  perfect  the  record  must  be  made  in  the  time  above 
stated.3  The  failure  of  appellant  or  plaintiff  in  error  to  file  an  as- 
signment of  errors  and  briefs  in  the  lower  court  and  in  the  appel- 
late court  as  required  is  ground  for  dismissing  on  motion  made  as- 
other  motions  under  rule  8.4 

A  motion  to  dismiss  a  cause  not  filed  within  the  time  prescribed 
by  the  rules  of  court  will  not  be  regarded  except  for  defects  which 
would  affect  the  jurisdiction  of  the  court.5  That  an  affidavit  in  lieu; 
of  an  appeal  bond  is  not  in  compliance  with  the  law  is  an  objection 
that  cannot  be  waived,  and  a  motion  to  dismiss  may  be  entertained 
at  any  time  after  notice  to  the  adverse  party.6 

§  1191.  Motions  to  be  verified  by  affidavit;  to  state  cause;  must  be 
signed. 

Motions  made  either  to  sustain  or  defeat  the  jurisdiction  of  the 
court,  dependent  on  facts  not  apparent  in  the  record  and  not  ex 
officio  known  to  the  court,  must  be  supported  by  affidavits  or  other 
satisfactory  evidence.  A  motion  for  a  certiorari  to  perfect  the 

1  Rule  8  for  Courts  of  Civil  Appeals. 

2  Rule  9  for  Courts  of  Civil  Appeals. 

3  Rule  11  for  Courts  of  Civil  Appeals. 

4  Rule  39  for  Courts  of  Civil  Appeals. 

5  Zapp  v.  Michaelis,  56  T.  395.    If  an  appeal  bond  is  good  as  a  cost  bond,  the- 
court  has  jurisdiction;  an  objection  that  it  is  not  sufficient  as  a  superseded^ 
bond  must  be  made  within  the  time  required  by  the  rules. 

The  transcript  of  a  cause  was,  by  order  of  court,  permitted  to  be  filed  after 
the  expiration  of  the  time  allotted  to  the  assignment  to  which  the  cause  be- 
longed, and  when  counsel  for  appellees  were  not  attending  the  court.  At  a  sub- 
sequent term  of  the  court,  and  in  proper  time  for  causes  returnable  at  that  term,, 
appellees  moved  to  dismiss  the  appeal  for  insufficient  appeal  bond,  and  it  was 
held:  (1)  That,  as  the  transcript  was  filed  after  the  assignment,  appellees  had 
no  opportunity  to  file  their  motion  in  the  time  required  by  rule  8.  Their  fail- 
ure to  do  so  could  not  be  considered  as  a  waiver  of  even  formal  objections  to 
the  bond,  under  the  terms  of  rule  8.  (2)  Appellees  were  not  concluded  by  the 
action  of  resident  counsel,  who,  at  a  former  term,  after  the  assignment  had 
passed,  in  the  absence  of  appellees'  counsel,  assumed  to  represent  them  and  con- 
sent to  a  continuance  of  the  cause.  (Overton  v.  Terry,  49  T.  773,  approved.) 
Howard  v.  Malsch,  52  T.  60.  See  Horton  v.  Bodine,  19  T.  280;  Evans  v.  Pigg,  28- 
T.  586. 

«Kirk  v.  Ivey,  2  App.  C.  C.,  §  37. 
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record  must  be  accompanied  with  a  sworn  statement  showing  a  ne- 
cessity for  the  same,  unless  the  record  shows  it.  Motions  made  to 
postpone  the  case  to  a  future  clay,  or  to  continue  it  until  the  next 
term,  unless  consented  to  by  the  opposite  party,  must  be  supported 
by  sufficient  cause,  verified  by  affidavit,  unless  such  sufficient  cause 
is  apparent  to  the  court.1 

Motions  must  be  signed  by  counsel;  this  is  required  to  make 
counsel  responsible  for  what  is  stated,  and  so  as  to  leave  no  doubt 
as  to  the  parties  for  whom  they  appear.2 

§  1192.  Docketing  and  notice  of  motions. 

Motions  relating  to  informalities  in  the  manner  of  bringing  a  case 
into  court,  motions  to  dismiss  for  want  of  jurisdiction  to  try  the 
case,  and  for  such  defects  as  defeat  the  jurisdiction  in  the  particular 
case,  and  motions  for  certiorari  to  perfect  the  record,  must  be  tiled 
and  entered  on  the  motion  docket,  and  such  filing  and  docketing 
will  be  notice  to  the  opposite  party.  If  motions  to  dismiss  and  for 
a  certiorari  are  not  filed  within  the  time  required,  they  may  be 
heard  on  such  notice  as  the  court  may  deem  proper.3 

The  clerk,  upon  filing  and  docketing  a  motion,  will  indorse  upon 
the  motion  its  number  and  the  number  of  the  case  to  which  it  be- 
longs, which  must  also  be  entered  in  the  motion  docket,  together 
with  the  attorney's  name  who  makes  the  motion.  Any  opposition 
in  the  way  of  answer  to  said  motion  by  the  opposite  party  may  be 
filed,  and  in  like  manner  indorsed  and  noted  in  the  motion  docket, 
and  the  name  of  the  attorney  therein  entered.4 

§1193.  Calling  motion  docket;  argument  ol  counsel. 

The  motion  docket  will  be  called  on  the  day  of  each  week  next 
before  the  day  set  apart  for  the  submission  of  causes,  when  the  mo- 
tions filed  and  docketed  according  to  the  rules  will  be  in  order  for 
submission  at  the  instance  of  either  party ;  and  if  not  submitted 
then,  may  be  submitted  at  the  regular  call  of  the  trial  docket  unless 
sooner  called  up  and  disposed  of.  The  arguments  of  counsel  upon 
all  motions  are  confined  to  a  brief  explanation  of  the  grounds  in 
the  motion  so  as  to^make  them  intelligible  to  the  court,  with  a  ref- 
erence to  the  statutes  and  decisions  relating  thereto,  unless  further 
argument  is  requested  by  the  court.5 

A  motion  to  reform  a  decree  will  not  be  acted  upon  at  a  subse- 
quent term,  where  no  action  was  taken  on  it  at  the  term  at  which 

Rules  10-12  for  Courts  of  Civil  Appeals. 

2 Simmons  v.  Fisher,  46  T.  126.  In  this  case  the  motion  was  considered,  though 
the  name  of  counsel  and  the  capacity  in  which  he  appeared  was  stated  only  in. 
the  body  of  the  motion. 

'Rules  8,  9,  11,  for  Courts  of  Civil  Appeals. 

4  Rule  15  for  Courts  of  Civil  Appeals. 

s  Rules  13,  14,  for  Courts  of  Civil  Appeals. 


§§  1194-1196.]         PRACTICE    IN    COURTS    OF    CIVIL    APPEALS.  1153 

it  was  filed.  A  general  order  continuing  all  causes  not  disposed  of 
will  not  have  the  effect  to  continue  such  motion.  The  same  rule, 
it  seems,  would  apply  to  a  motion  to  set  aside  or  suspend  the  judg- 
ment.1 

§  1194.  Notice  to  parties,  how  given. 

Any  notice  required  to  be  given  by  the  court  of  civil  appeals  to 
the  parties  or  their  attorneys  of  record  in  any  case  must  be  served 
l>y  the  clerk  of  the  court  transmitting  the  notice  to  the  attorney  by 
•registered  letter  through  the  mail  properly  directed.  Registration 
receipts  must  be  filed  and  kept  by  the  clerk  with  the  record  of  the 
cause.2 

The  clerk  is  required,  under  the  directions  of  the  court,  to  notify 
the  parties  or  their  attorneys  of  record  of  the  date  when  the  cause 
as  set  for  trial.3  Notice  of  a  motion  for  rehearing  is  served  by  the 
sheriff  or  constable  by  delivering  a  copy  of  the  precept  to  the  per- 
-son  named  in  such  precept.  The  precept  may  be  returned  by  mail.4 

§  1195.  Agreements  of  counsel. 

All  agreements  of  parties  or  their  counsel  relating  either  to  the 
merits  or  conduct  of  the  case  in  the  court,  or  in  reference  to  a 
waiver  of  any  of  the  requirements  prescribed  by  the  rules,  looking 
to  the  proper  preparation  of  an  appeal  or  writ  of  error  for  a  sub- 
mission, must  be  in  writing,  signed  by  the  parties  or  their  counsel, 
;and  filed  with  the  transcript  or  be  contained  in  it,  and,  to  the  extent 
that  such  agreement  may  vary  the  regular  order  of  proceeding, 
will  be  subject  to  such  orders  of  the  court  as  may  be  necessary  to 
secure  a  proper  preparation  for  a  submission  of  the  case.5 

An  agreement  between  parties,  waiving  any  advantage  by  de- 
iendant  in  error  on  account  of  the  time  of  filing  the  transcript  and 
briefs,  does  not  reach  the  question  of  a  want  of  a  proper  transcript.6 

§  1196.  Judgment  and  opinion  of  the  court;  rule  of  stare  decisis. 

When  a  case  has  been  properly  prepared  for  submission  and  a 
satisfactory  oral  argument  has  been  made,  the  court  will  promptly 
.announce  its  judgment,  if  practicable,  at  the  next  succeeding  session 
of  the  court;  and  when  deemed  necessary  will  deliver  a  written 
opinion  —  if  not  then,  at  some  time  during  the  term  of  the  court.7 

It  is  only  the  decision  of  the  appellate  court  upon  the  questions 
in  the  case  before  it  which  binds  the  lower  court,  or  furnishes  a  rule 

1  Smith  v.  Alston,  40  T.  139. 

2  R.  S.  1020. 

3  R,  S.  1022. 

*  R,  S.  1031,  1032. 

5  Rule  46  for  Courts  of  Civil  Appeals. 
•«  Wolff  v.  Toepperwein,  28  S.  W.  Rep.  1009. 
~  Rule  54  for  the  Courts  of  Civil  Appeals. 
73 
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of  action  for  it  in  that  or  any  other  case.  Dicta,  or  even  matters 
of  argument  not  necessary  to  the  decision  of  a  question,  are  never 
regarded  as  deciding  the  law  of  the  case,  or  as  furnishing  the  rule 
of  action  for  the  court  itself  in  which  the  case  is  pending.1  The  de- 
cisions of  the  appellate  courts  are  binding  upon  the  lower  court  in 
the  cases  in  which  they  are  rendered.2  The  supreme  court  has  held 
that  when  it  has  decided  a  case  on  appeal,  and  the  case  has  been 
retried  below  with  reference  to  that  decision,  and  is  again  brought 
up  on  appeal,  the  rulings  as  to  the  law  of  the  case  on  the  first  appeal 
are  res  adjudicata,3  unless  a  new  case  should  be  made  on  the  second 
1  trial  below;4  the  former  rulings  on  the  law  of  the  case  will  be  ad- 
hered to,  though  the  case  may  have  been  reversed  on  some  other 
question.5 

The  rule  of  stare  decisis  applies  when  a  decision  has  been  recog- 
nized as  a  law  of  property,  and  conflicting  demands  have  been  ad- 
justed, and  contracts  made  with  reference  to  and  on  the  faith  of  it;. 
but  not  to  questions  involving  the  construction  and  interpretation- 
of  the  organic, law,  the  structure  of  the  government,  and  the  limita- 
tions upon  the  legislative  and  executive  power  as  safeguards  against 
tyranny  and  oppression.6  Where  a  decision  has  been  made,  adhered 
to  and  followed  for  a  series  of  years,  it  will  not  be  disturbed  except 
on  the  most  cogent  reasons,  and  it  must  be  shown  that  the  former 
decision  is  clearly  erroneous;  and  where  property  rights  are  shown 
to  have  grown  up  under  the  decision,  the  rule  will  rarely  be  changed 
for  any  reason;  but  if  the  decision  is  of  recent  origin,  and  the  error 
plain,  the  courts  will  usually  declare  the  law  as  it  really  is.7  . 

A  departure  from  former  decisions  will  not  be  permitted  to  im- 
pair the  obligation  of  contracts.     Persons  have  a  right  to  contract, 

1  Smith  v.  Alston,  40  T.  139;  White  v.  Downs,  40  T.  225. 

2  Kendall  v.  Mather,  48  T.  585;  White  v.  Downs,  40  T.  225. 

s  Meyers  v.  Dittmar,  47  T.  373:  Lowell  v.  Hutchins,  58  T.  562.  See  Eeeves  v.. 
Petty,  44  T.  249. 

*  White  v.  Downs,  40  T.  225;  Frankland  v.  Cassaday,  62  T.  418.  See  Lay  ton  v. 
Hall,  10  T.  55,  16  T.  262,  25  T.  204.  The  appellate  court  having  held  a  judgment 
valid,  the  lower  court  is  concluded  thereby  and  cannot  entertain  further  litiga- 
tion upon  the  grounds  relied  upon  to  annul  the  judgment.  Kendall  v.  Mather, 
48  T.  585. 

Although  there  may  be  matters  in  an  opinion  which  might  properly  be  cor- 
rected, the  court  cannot  entertain  a  motion  for  that  purpose  at  a  subsequent 
term.  Smith  v.  Alston,  40  T.  139. 

»  Adams  v.  Fisher,  75  T.  657  (6  S.  W.  Rep.  772).  Gould,  C.  J.,  holds  that  the  rule- 
is  not  inflexible,  and  cites  cases  in  which  it  has  been  departed  from.  Burns  v. 
Ledbetter,  56  T.  282.  This  ruling  is  approved  in  Frankland  v.  Cassaday,  62  T. 
418;  Walker  v.  Cole,  27  S.  W.  Rep.  882. 

6  Willis  v.  Owen,  43  T.  44;  Smith  v.  Power.  23  T.  29. 

7Groesbeck  v.  Golden,  7  S.  W.  Rep.  362.  It  is  said  that  where  a  decision  holds- 
a  grant  to  be  void,  a  stranger  to  the  suit  who  relies  upon  the  decision  and  locates 
upon  the  land  runs  the  risk  that  the  decision  may  be  reversed. 
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and  do  contract,  in  view  of  the  law  as  declared  to  them  when  their 
engagements  are  made,  and  if  a  contract  when  made  was  valid  by 
the  laws  of  the  state,  as  then  expounded  by  all  the  departments  of 
government,  and  administered  in  its  courts  of  justice,  its  validity 
and  obligation  cannot  be  impaired  by  any  subsequent  act  of  the 
legislature  of  the  state,  or  decision  of  its  courts,  altering  the  con- 
struction of  the  law.1 

It  is  said  that  appellate  tribunals  may  sometimes  render  decisions 
so  obviousty  wrong  as  that  other  courts,  of  lower  rank,  will  be  jus- 
tified in  disregarding  them  upon  other  trials  of  the  same  case,  but 
that  such  cases  are  of  rare  occurrence.2  A  court  of  civil  appeals  » 
will  not  overrule  a  decision  of  the  supreme  court.3  Where  two 
courts  of  civil  appeals  hold  differently  on  the  same  question  of  law, 
or  a  court  of  civil  appeals  overrules  its  own  decisions,  or  the  decis- 
ion of  another  court  of  civil  appeals  or  of  the  supreme  court,  the 
question  may  be  taken  to  the  supreme  court  on  writ  of  error.4 

§  1197.  Conclusions  of  facts  and  law. 

"Within  thirty  days  after  the  decision  of  a  cause  by  a  court  of 
civil  appeals,  a  conclusion  of  the  facts  and  law  of  the  case  must  be 
filed.  Such  conclusion  is  not  required  in  causes  in  which  a  writ  of 
error  will  not  lie  to  the  supreme  court;  but  the  court  is  directed 
to  file  its  reasons  for  reversing  a  case.5 

The  conclusions  contemplated  are  those  drawn  from  the  state- 
ment of  facts,  and  it  is  not  required  that  the  testimony  should  be 
inserted  in  the  record.6  The  law  does  not  contemplate  that  the 
courts  of  civil  appeals  shall  reduce  their  opinions  to  writing  in  af- 
firmed cases  in  which  no  writ  of  error  lies  to  the  supreme  court ; 
and  they  must  decide,  in  the  first  instance,  whether  a  given  case  is 
one  wherein  their  jurisdiction  is  final.  If  the  supreme  court,  by 
granting  a  writ  of  error,  decides  to  the  contrary,  and  assumes  ju- 
risdiction of  the  case,  conclusions  of  fact  and  law  can  then  be  filed 
in  the  court  of  civil  appeals.7 

A  motion  asking  the  court  of  civil  appeals  to  file  its  conclusions 
of  law  and  fact,  distinctly  setting  forth  the  facts  and  law  on  which 

1  Olcott  v.  The  Supervisors,  16  Wall.  678;  Supervisors  v.  United  States,  18  Wall. 
71;  Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  416;  Gelpcke  v.  City  of  Dubuque,  1 
Wall  175;  Mitchell  v.  Burlington,  4  Wall  270.    See  Myer  on  Vested  Eights, 
§  1072. 

2  Robertson  v.  Coates,  1  Civ.  App.  664  (20  S.  W.  Rep.  875). 

3  Jones  v.  G.,  C.  &  S.  F.  Ry.  Co.,  23  S.  W.  Rep.  186. 
*R.  S.  941. 

5R.  S.  1039;  Burnett  v.  Powell,  86  T.  382  (24  S.  W.  Rep.  788;  25  S.  W.  Rep.  17); 
6  Civ.  App.  39  (25  S.  W.  Rep.  1030). 

«  G.,  H.  &  S.  A.  Ry.  Co.  v.  Arispe,  5  Civ.  App.  611  (23  S.  W.  Rep.  928;  24  S.  W. 
Rep.  33). 

7  Burnett  v.  Powell,  6  Civ.  App.  39  (25  S.  W.  Rep.  1030). 
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its  opinion  was  based,  must  specify  wherein  the  findings  in  the 
opinion  as  rendered  are  defective.1 

It  is  the  duty  of  the  court  of  civil  appeals,  when  they  have  ren- 
dered a  judgment  to  which  a  writ  of  error  may  lie,  upon  a  proper 
request,  to  file  a  written  statement  as  to  the  substantial  contents  of 
so  much  of  the  record  as  is  requisite  to  reflect  fully  the  questions 
upon  the  determination  of  which  the  correctness  of  their  judgment 
may  depend.  This  may  embrace  the  substance,  in  part,  of  the 
pleadings,  of  the  procedure  as  shown  by  the  transcript,  and  of  the 
conclusions  of  fact  deduced  from  the  evidence  as  shown  by  the  state- 
ment of  facts.  But  what  should  be  omitted  and  what  inserted  are 
questions  which  necessarily  involve  discretion  on  the  part  of  the 
court;  and  when  the  court  have  acted,  and  in  the  exercise  of  their 
discretion  have  filed  what  they  consider  a  sufficient  statement  of 
the  case,  they  cannot,  at  least  in  ordinary  cases,  be  compelled  by 
mandamus  to  file  additional  conclusions.2 

£  1198.  Judgment,  when  reformed  and  when  remanded. 

When  the  judgment  or  decree  of  the  court  below  is  reversed,  the 
court  will  proceed  to  render  such  judgment  or  decree  as  the  court 
below  should  have  rendered,  except  when  it  is  necessary  that  some 
matter  of  fact  be  ascertained  or  the  damage  to  be  assessed  or  the 
matter  to  be  decreed  is  uncertain,  and  in  either  case  the  cause  must 
be  remanded  for  a  new  trial  in  the  court  below.3 

'The  question  whether  it  is  necessary  to  remand  the  cause  is  left 
entirely  to  the  judgment  of  the  appellate  tribunal,  and  its  deter- 
mination is  conclusive  and  binding.  The  court  may  reverse  and 
dismiss  non  obstante  veredicto.  The  practice  of  rendering  final  judg- 
ment on  reversal,  whether  on  verdicts  or  otherwise,  is  not  approved, 
except  when  it  manifestly  appears  that  the  ends  of  justice  would 
not  be  promoted  by  remanding  the  cause.4  The  main  object  of 

i  Muhle  v.  N.  Y.,  T.  &  M.  Ry.  Co.,  24  S.  W.  Rep.  312. 

2 1.  &  G.  N.  Ry.  Co.  v.  Douglass,  87  T.  297  (28  S.  W.  Rep.  271). 

3R.  S.  1027;  P.  D.  1562. 

4  Brownsville  v.  Basse,  43  T.  440.  When  an  agreed  case  has  been  submitted  to 
the  court;  when  even  by  every  legitimate  amendment  of  the  petition  the  plaint- 
iff would  be  unable  to  show  a  cause  of  action;  when  the  court  below  has  no 
jurisdiction,  or  there  is  other  defect  which  would  render  a  dismissal  necessary, 
or  there  is  a  manifest  mistake  in  entering  the  judgment,  or  where  the  final  dis- 
position of  the  case  by  the  appellate  court  is  manifestly  essential  to  the  ends  of 
justice,  then  it  is  proper  to  reverse  and  render  the  proper  judgment.  See  Craw- 
ford v.  Wingfield,  25  T.  414;  Wortham  v.  Harrison,  8  T.  141;  Weaver  v.  Lewis, 
12  T.  103;  Smock  v.  Tandy,  28  T.  130.  Where  the  court  reverses  a  judgment 
rendered  on  a  demurrer  to  the  evidence,  it  will  render  such  judgment  as  should 
have  been  rendered.  Stephens  v.  Hix,  38  T.  656;  Holliman  v.  Griffin,  37  T.  453; 
Good  v.  G.,  H.  &  S.  A.  Ry.  Co.,  11  S.  W.  Rep.  854. 

Where  the  facts  entitling  appellant  to  a  judgment  are  undisputed,  the  court  will 
reverse  and  render  judgment  for  him.  Adoue  v.  Tankersley,  28  S.  W.  Rep.  346. 
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remanding  a  case  is  that  the  issues  involved  may  be  fairly  and  im- 
partially tried  according  to  law.  The  reason  for  a  reversal  ceases 
wit^h  its  object;  and  an  appellate  court  is  not  authorized  to  take 
matters  as  true,  for  the  purpose  of  rendering  judgment  upon  them,, 
which  were  admitted  only  for  the  purpose  of  considering  a  demur- 
rer.1 

The  judgment  will  not  be  rendered  on  reversal,  where  it  appears 
that  the  prevailing  party  below  was  misled  as  to  the  sufficiency  of 
the  pleadings  by  an  erroneous  ruling  in  his  favor,  so  that  he  failed 
to  amend  as  he  might  have  done.2  When  the  evidence  is  not  suffi- 
ciently full  to  enable  the  court  to  render  the  proper  judgment,  the 
cause  will  be  remanded  with  directions  to  the  trial  court  to  ascertain 
the  existence  of  the  fact  in  respect  to  which  the  evidence  is  insuffi- 
cient. If  the  appellant  desires  a  retrial  of  the  whole  case,  he  must 
make  the  request  in  the  appellate  court.3 

The  rule  to  be  deduced  from  the  apparently  conflicting  authori- 
ties is  that  the  appellate  court,  when  it  finds  error  in  the  proceed- 
ings of  the  lower  court  as  to  any  party  to  the  judgment  and  not  as 
to  another,  and  a  proper  decision  of  the  case  as  to  one  is  not  de- 
pendent upon  the  judgment  as  to  the  other,  will  reverse  in  part  and 
affirm  in  part.  But  where  the  rights  of  one  party  are  dependent 
in  any  manner  upon  those  of  another,  it  will  treat  the  judgment  as 
an  entirety,  and  where  a  reversal  is  required  as  to  one  it  will  re- 
verse the  judgment  as  a  whole.  The  statute  which  provides  that 
only  one  final  judgment  shall  be  rendered  in  any  case  is  applicable 
only  to  the  trial  courts.4 

Bolton  v.  City  of  San  Antonio,  4  Civ.  App.  174  (23  S.  W.  Rep.  279).  Petition 
for  injunction  was  refused,  and  final  judgment  rendered  for  defendant  on  de- 
murrer. On  appeal  the  petition  could  not  be  taken  as  true  for  the  purpose  of 
rendering  judgment  for  the  plaintiff,  on  it  appearing  that  the  demurrer  was 
improperly  sustained. 

2  International  Bridge  Co.  v.  McLane,  8  Civ.  App.  665;  Lockwood  v.  Brownson, 
53  T.  523.  After  a  case  was  dismissed  the  court  modified  the  judgment  and  re- 
manded the  cause  so  as  to  permit  appellee  to  amend  and  bring  the  cause  within 
the  jurisdiction  of  tho  county  court.  Burke  v.  Adoue,  3  Civ.  App.  494  (22  S.  W. 
Rep.  824;  23  S.  W.  Rep.  91).  Where  appellant  asks  to  dismiss  his  appeal,  it  will 
be  granted  if  the  judgment  was  one  the  trial  court  was  competent  to  render. 
Appellee  cannot  ask  to  have  the  judgment  reversed  and  remanded  because  it 
fails  to  dispose  of  all  the  issues  at  the  trial.  International  Bldg.  &  Loan  Ass'n  v. 
Snodgrass,  ->6  S.  W.  Rep.  309.  See  Maverick  v.  Routh.  23  S.  W.  Rep.  596,  26  S.  W. 
Rep.  1009. 

sMcConnell  v.  Wall,  67  T.  352  (5  S.  W.  Rep.  681);  Wall  v.  McConnell,  65  T.  S97; 
Gunter  v.  Armstrong,  2  Civ.  App.  599  (21  S.  W.  Rep.  607);  Rust  v.  Burke,  57  T. 
341;  Merchants'  &  Planters'  Bank  v.  Thomas,  69  T.  237  (6  S.  W.  Rep.  565); 
Clark  v.  Cummings,  84  T.  610  (19  S.  W.  Rep.  798). 

4  Hamilton  v.  Prescott,  73  T.  565  (11  S.  W.  Rep.  548),  and  authorities  cited; 
Chamberlain  v.  Pybas,  81  T.  511  (17  S.  W.  Rep.  50);  Kauffman  v.  Wooters,  79  T. 
205  (13  S.  W.  Rep.  549).  A  recovery  of  three  tracts  of  land  was  sought  in  one 
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Appellee  will  not  be  permitted  to  confess  error,  and  have  the  case 
remanded  in  order  that  he  may  offer  necessary  proof  in  support  of 
a  judgment  which  he  failed  to  offer  on  the  trial.  It  is  the  right  of 
appellant  to  have  the  proper  judgment  rendered  on  the  record  as 
presented,  if  the  appellee  has  not  been  lulled  into  security  by  any 
ruling  of  the  trial  court  or  act  of  the  opposite  party.1 

Where  the  jury  render  a  special  verdict,  and  the  allowance  of 
certain  items  is  contrary  to  law,  if  there  are  data  in  the  record  by 
which  the  erroneous  part  of  the  verdict  can  be  separated  and  cor- 
rected without  affecting  its  validity  in  other  respects,  the  judgment 
may  be  reformed  and  rendered.2  Where  the  judgment  is  manifestly 
excessive  and  no  mention  is  made  of  the  excess  in  the  motion  for 
new  trial,  nor  any  charge  to  the  jury  asked  touching  the  matter, 
and  where  there  is  a  remittitur  entered  in  the  appellate  court,  the 
judgment  will  be  reformed,  but  at  costs  of  appellant.3  Where  the 
judgment  departs  from  the  verdict  as  to  the  rate  of  interest,  it  will 
be  reversed  and  rendered  to  conform  to  the  verdict.4  When,  from 
the  testimony  of  appellee,  who  was  plaintiff,  it  was  manifest  that 
he  could  not  recover,  the  judgment  was  reversed,  and  judgment  ren- 
dered against  him.5 

action.  The  plaintiff  claimed  under  attachment  proceedings  and  sale  against 
the  husband.  The  wife  claimed  the  three  tracts  as  separate  property.  Her 
claim  to  each  parcel  was  independent  of  that  of  the  others.  No  error  appearing 
as  to  two  of  the  tracts,  judgment  below  affirmed  as  to  them  and  reversed  as  to 
the  other,  in  which  there  was  error.  Schuster  v.  Bauman  Jewelry  Co.,  79  T.  179 
(15  S.  W.  Rep.  259). 

One  of  several  defendants  filed  no  answer  in  the  court  below.  The  others 
made  successful  defenses  and  judgment  was  in  favor  of  all  the  defendants. 
This  was  held  error  as  to  the  defendant  who  failed  to  answer,  and  the  judgment 
below  was  affirmed  save  as  to  the  defendant  not  answering,  and  as  to  him  re- 
versed and  rendered  a-gainst  him.  Am.  Salt  Co.  v.  Heidenheimer,  80  T.  344  (15 
S.  W.  Rep.  1038). 

1  Maverick  v.  Routh,  7  Civ.  App.  669;  Hermes  v.  Vaughn,  3  Civ.  App.  607  (22 
S.  W.  Rep.  189, 817) ;  Blakemore  v.  Jones,  5  Civ.  App.  516  (22  S.  W.  Rep.  779 ;  24  S.  W. 
Rep.  305).     In  the  last  case  cited  an  undisputed  credit  not  allowed  by  the  trial 
court  is  allowed  on  appeal,  although  the  brief  of  appellant  did  not  complain  of 
the  error. 

Where  on  reversal  the  remaining  controversy  is  simply  as  to  costs,  the  case 
will  be  dismissed.  State  v.  Loomis,  29  S.  W.  Rep.  415. 

2  Johnson  v.  Wilcox,  53  T.  413. 

3  Mayer  v.  Duke,  72  T.  445  (10  S.  W.  Rep.  565). 
<  Goldberg  v.  McCracken,  8  S.  W.  Rep.  676. 

»G.,  H.  &  S.  A.  Ry.  Co.  v.  Drew,  59  T.  10.  Where  the  limitation  of  forty  days 
in  the  shipping  contract  of  the  time  to  sue  did  not  apply  to  the  loss  of  cattle 
from  the  stock-pen,  and  the  jury  having  found  the  item  of  loss  by  the  escape  of 
cattle  from  the  pen  separate  from  the  other  loss,  and  the  plaintiff  having  re- 
mitted as  to  all  but  the  sum  found  for  cattle  lost  from  the  pen,  the  case  was 
reversed  and  rendered  for  the  plaintiff  for  such  sum  and  interest.  G.,  C.  &  S.  F. 
Ry.  Co.  v.  Trawick,  80  T.  270  (15  S.  W.  Rep.  568;  18  S.  W.  Rep.  948). 

When  on  an  inspection  of  the  record  it  appears  that  the  error  committed  by 
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§1199.  Proceeding  where  judgment  is  affirmed  or  rendered;  judg- 
ment on  appeal  bond;  proceedings  on  mandate. 

Whenever  a  court  of  civil  appeals,  on  the  trial  of  cases  brought 
from  an  inferior  court,  affirms  the  judgment  or  decree  of  such  in- 
ferior court,  or  renders  such  judgment  or  decree  as  should  have 
been  rendered  by  the  court  below,  and  such  judgment  is  for  the 
same  or  a  greater  amount,  or  of  the  same  nature,  as  rendered  in  the 
court  below,  the  court  will  render  judgment  against  the  appellant 
or  plaintiff  in  error  and  his  sureties  on  the  appeal  bond,  a  copy  of 
which  must  always  accompany  the  transcript  of  the  record.  Such 
judgment  may  also  include  damages,  not  exceeding  ten  per  cent, 
on  the  amount  of  the  original  judgment,  and  when  so  rendered  is 
final.1  When  judgment  is  rendered  as  here  contemplated,  it  is  not 
.necessary  for  the  lower  court  from  which  the  cause  was  removed 
to  make  any  further  order  or  decree  therein,  but  the  clerk  of  such 
lower  court,  on  receipt  of  the  mandate  of  the  supreme  court  or 
'Court  of  civil  appeals,  may  proceed  to  issue  execution  thereon  as  in 
other  cases.2 

The  proper  construction  of  the  statute  is  that  when,  on  account 
•of  error  in  the  proceedings  appealed  from,  the  court  of  civil  appeals 
•does  not  affirm  the  judgment,  but  renders  judgment  against  appel- 
lant for  a  sum  less  than  that  for  which  the  trial  court  rendered  judg- 
ment, then  it  should  not  render  judgment  against  the  sureties  on 
the  bond.  But  where  the  court  exacts  that  a  part  of  the  judgment 
^appealed  from  be  remitted,  and  affirms  as  to  the  remainder,  judg- 
ment is  properly  rendered  upon  the  appeal  bond  (against  sureties  as 
well)  for  the  amount  affirmed,  although  less  than  that  appealed 
if  rom,  and  which  formed  the  basis  of  the 'amount  of  the  appeal  bondi3 

It  is  said  that  an  appeal  is  prosecuted  to  effect  when  the  appel- 
lant is  relieved  from  a  part  at  least  of  the  judgment  appealed  from; 
iind  in  cases  in  which,  upon  the  face  of  the  record,  judgment  may  be  ' 
rendered  against  the  sureties,  it  must  be  rendered  by  the  appellate 
court  and  not  by  the  court  a  quo.  Where  the  appellee  is  entitled 
"«to  damages  by  reason  of  a  breach  of  the  conditions  of  the  bond,  and 
his  remedy  cannot  be  enforced  by  the  appellate  court,  he  must  seek 
his  remedy  by  a  suit  upon  the  bond  in  some  appropriate  form  of 
.action.  That  such  suits  may  be  brought  is  not  an  open  question.4 

.the  district  court  consisted  in  enforcing  a  vendor's  lien  for  the  payment  of  a 
debt  on  a  larger  interest  in  land  than  that  to  which  the  lien  rightfully  attached, 
^ind  the  record  discloses  the  specific  interest  that  is  subject  to  the  lien,  the  judg- 
tment  will  be  reversed  and  reformed  in  the  appellate  court  so  as  to  enforce  the 
lien  on  the  interest  subject  to  it.  Peel  v.  Gary,  54  T.  253. 

iR.  S.  1028;  P.  D,  1571. 

2R.  S.  1035. 

3  Texas  Trunk  Ry.  Co.  v.  Johnson.  86  T.  421  (24  S.  W.  Rep.  417). 

*  Blair  v.  San  born,  82  T.  686  (18  S.  W.  Rep.  159);  Burck  v.  Burroughs,  64  T.  445; 
Trent  v.  Rhomberg,  66  T.  249  (18  S.  W.  Rep.  510). 
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In  a  suit  upon  an  appeal  bond,  its  recital  of  the  judgment  appealed- 
from  is  evidence  bet\veen  the  parties  to  the  judgment.1 

To  prosecute  an  appeal  with  effect  it  is  essential  that  the  tran- 
script be  filed  in  the  appellate  court  within  a  certain  time,  and  the 
allegation  that  the  law  has  not  been  complied  with  in  this  respect 
is  sufficient  to  show  a  breach  of  the  bond,  and  the  right  given  to- 
have  an  affirmance  on  certificate  does  not  prevent  a  suit  on  the 
bond ;  appellee  has  his  choice  of  remedies.  If  there  were  good  rea- 
sons for  not  filing  the  transcript,  or  the  time  for  a  writ  of  error 
had  not  expired  at  the  time  suit  was  brought,  these  would  be  mat- 
ters of  defense,  and  there  is  ample  power  in  the  courts  to  stay  pro- 
ceedings or  otherwise  prevent  unjust  results.2 

§  1200.  Rehearing;  requisites  of  motion;  mandate  to  be  withheld. 

Any  party  desiring  a  rehearing  of  any  matter  determined  by  a 
court  of  civil  appeals  may,  within  fifteen  days  after  the  date  of 
entry  of  the  judgment  or  decision  of  the  court,  or  the  filing  of  the 
findings  of  fact  and  conclusions  of  law,  file  with  the  clerk  of  the 
court  his  motion  in  writing,  in  which  motion  the  grounds  relied  upon 
for  a  rehearing  must  be  distinctly  specified,  and  the  name  and  resi- 
dence of  the  counsel  of  the  opposing  party,  if  known,  and,  if  not 
known,  the  name  and  residence  of  the  opposing  party  as  shown  in 
the  record.  Should  the  court  adjourn  within  less  than  fifteen  days 
after  the  rendition  of  the  judgment,  the  motion  may  be  made  at 
such  time  and  in  such  manner  as  may  be  prescribed  by  rules  to  be 
made  by  the  supreme  court.3 

The  motion  must  be  made  and  determined  strictly  in  accordance 
with  the  statute.  Where  a  court  of  civil  appeals  adjourns  for  the 
term  within  less  than  fifteen  days  after  the  rendition  of  judgment, 
the  issuance  of  the  mandate  will,  unless  otherwise  ordered,  be  with- 
held until  the  expiration  of  said  period;  and  if,  within  that  period, 
an  application  for  rehearing  be  presented  to  the  clerk  of  the  court 
at  that  place,  the  issuance  of  mandate  will  be  further  withheld  to 
await  the  action  of  the  court  on  said  application.4 

A  motion  for  rehearing,  if  one  of  several  opposing  parties  to  the 
proceeding  is  not  represented  by  counsel,  should  state  the  name  and 
residence  of  the  party,  that  a  copy  of  the  motion  may  be  served  on 
him;  and  in  such  case,  where  no  service  is  sought  or  obtained,  the 
motion  will  not  be  entertained.5  All  parties  interested  in  support- 
ing the  decree  appealed  from  are  entitled  to  be  heard.* 

iThurman  v.  Blankanship  &  Blake  Co.,  79  T.  171  (15  S.  W.  Rep;  387). 

2  Michael  v.  Ball,  8  Civ.  App.  406 ;  Trent  v.  Rhomberg,  66  T.  249  (18  S.  W.  Rep.  510)- 

3R  S.  1030. 

4  Rules  63,  64,  for  Courts  of  Civil  Appeals. 

8  Howard  v.  McKenzie,  54  T.  171. 

6  Summerlin  v.  Reeves,  29  T.  85. 
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The  motion  must  be  filed  within  fifteen  days  of  the  time  the  judg- 
ment was  pronounced  from  the  bench.  It  is  presumed  the  entry  is 
made  on  the  day  the  judgment  is  pronounced,  or  rendered,  to  take  ef- 
fect from  that  day,  so  far  as  the  motion  is  concerned,  unless  it  has 
been  suspended  by  direction  of  the  court.  It  is  said  that  there  might 
be  circumstances  of  excuse  for  not  filing  the  motion  in  time,  which 
would  induce  the  court  to  entertain  it,  if  made  during  the  term.1  It 
will  be  noticed  that  the  rule  now  permits  the  filing  of  the  motion 
after  the  expiration  of  the  term,  if  done  within  the  fifteen  days 
allowed.  Formerly  the  rule  was  otherwise.2  If  the  application 
should  show  that  a  failure  to  file  the  motion  was  caused  by  accident, 
or  cause  other  than  the  neglect  of  the  party  affected  by  the  judg- 
ment, the  supreme  court  might  consider  an  application  for  a  writ 
of  error,  notwithstanding  the  court  of  civil  appeals  had  not  acted 
upon  the  motion.3 

§  1201.  Rehearing,  when  granted. 

It  is  ordinarily  sufficient  to  point  out  in  the  motion  briefly  some 
mistake,  or  misconception  of  law  or  fact,  into  which  the  court  has 
fallen,  as  exhibited  in  the  opinion,  with  such  reference  to  the  record 
or  to  authorities  as  will  call  it  to  the  attention  of  the  court,  with- 
out the  labor  and  expense,  on  the  part  of  counsel,  of  a  full  re- 
argument  upon  all  the  points.4  That  the  court  in  its  opinion  may 
have  misapprehended  the  record  is  not  of  itself  a,  sufficient  ground 
for  granting  a  rehearing.  It  is  only  errors  that  may  have  been 
committed  by  the  trial  court  and  which  have  been  assigned  in  ap- 
pellant's brief  which  concern  the  court  in  disposing  of  the  motion.5 

A  rehearing  will  not  be  granted  on  the  ground  of  newly -discov- 
ered evidence; 6  or  to  enable  a  party  to  bring  up  a  more  perfect 
record  by  certiorari.1  But  this  general  statement  is  not  entirely 
accurate ;  the  rule  is  modified  by  later  cases.8 

On  motion  for  rehearing  on  the  ground  that  there  was,  as  shown 
by  the  record,  an  error  in  a  finding  of  fact,  by  reason  of  which  the- 
judgment  is  excessive,  the  portion  of  the  record  supporting  the 
contention  must  be  pointed  out;  and  the  alleged  error  will  not  be 

1  Baldridge  v.  Scott,  48  T.  178.    The  excuse  rendered  in  Hurt  v.  Evans,  49  T.. 
311,  seems  to  have  been  sufficient. 

2  Chambers  v.  Hodges,  23  T.  104. 

3  Sams  v.  Creager,  85  T.  497  (22  S.  W.  Rep.  399).     A  showing  that  the  party  in 
default  watched  a  certain  newspaper  for  information  as  to  the  disposition  of 
the  case  was  held  insufficient. 

4  Hurt  v.  Evans,  49  T.  311. 

5 Ft  W.  Pub.  Co.  v.  Hitson,  80  T.  216  (14  S.  W.  Rep.  843;  16  S.  W.  Rep.  551). 

6  L  &  G.  N.  Ry.  Co.  v.  Anderson,  59  T.  654. 

7  Hilburn  v.  Harris,  2  Civ.  App.  395  (21  S.  W.  Rep.  572);  Ross  v.  McGowen,  58- 
T.  603. 

8  See  §  1186,  supra,  on  certiorari  to  perfect  the  record. 
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•considered  unless  it  was  mentioned  in  the  assignment,  especially 
where  the  judgment  is  not  in  excess  of  the  amount  claimed  in 
•the  petition,  so  as  to  become  fundamental.1 

The  filing  of  affidavits  to  induce  a  remanding  of  a  reversed 
cause,  by  way  of  explaining  appellee's  failure  to  introduce  suffi- 
cient evidence  at  the  trial,  is  not  permissible.2 

§  1202.  Notice  and  determination  of  motion  for  rehearing. 
Upon  the  filing  of  a  motion  for  a  rehearing,  the  clerk  will  make 
a  certified  copy  thereof  and  transmit  it  by  mail  to  the  sheriff  or 
any  constable  of  the  county  in  which  the  attorney  or  opposing 
party  is  alleged  to  reside,  together  with  a  precept  commanding  him 
to  deliver  the  copy  of  the  motion  to  the  person  named  in  the  pre- 
cept. Upon  the  receipt  of  the  precept  and  copy  of  motion  by  the 

officer,  it  is  his  duty  to  deliver  the  copy  of  the  motion  to  the  person 
named  in  the  precept,  if  found  in  his  county,  and  to  return  the  pre- 

•cept  to  the  court  from  which  it  issued  by  mail,  stating  thereon  in 
what  manner  he  executed  it,  or  that  the  party  named  in  the  pre- 
cept is  not  to  be  found  in  his  county,  as  the  case  may  be.  At  any 
time  after  five  days  from  the  return  of  the  precept  served,  the 

•court  may  hear  and  determine  the  motion  for  rehearing,  and  not 

.sooner.* 

§  1203.  Notice  of  judgment  or  of  decision  on  motion  for  rehearing. 

Upon  the  rendering  of  the  judgment  in  the  court  of  civil  appeals, 
-as  well  as  upon  the  making  of  an  order  overruling  the  motion  for 
.a  rehearing,  the  clerk  must  immediately  give  notice  by  postal  card 
to  the  attorneys  of  the  respective  parties  of  the  disposition  made  of 
the  cause  or  of  the  motion,  as  the  case  may  be,  for  which  serv- 
ice he  may  tax  the  usual  fee  as  a  part  of  the  costs  in  the  case.  But 
the  mailing  of  such  notices  will  not  relieve  the  parties  of  the  re- 
sponsibility of  taking  notice  of  the  disposition  of  the  cause  or  mo- 
tion, and  the  failure  to  receive  a  notice  so  mailed  will  be  no  excuse 
for  delay  in  taking  such  further  action  as  may  be  desired  in  refer- 

1  Alvord  v.  Waggoner,  29  S.  W.  Rep.  797;  Weir  Plow  Co.  v.  Armentrout,  29 
S.  W.  Rep.  405.     Where  the  question  was  one  of  contributory  negligence  on  the 
part  of  a  passenger  who  was  injured  while  riding  on  the  engine  of  a  passenger 
train,  and  the  court  stated  in  the  opinion  that  no  one  was  injured  in  the  pas- 
senger coaches,  on  motion  for  a  rehearing  the  opinion  was  corrected  so  as  to 
state  that  the  record  did  not  show  whether  any  person  was  or  was  not  injured 
in  the  passenger  coaches;  but  the  court  held  that  this  did  not  change  their  view 
of  the  law  as  already  stated.    Tex.  &  Pac.  Ry.  Co.  v.  Boyd,  6  Civ.  App.  205  (24 

:S.  W.  Rep.  1086). 

2  Maverick  v.  Routh,  26  S.  W.  Rep.  1009.  , 

3  R.  S.  1031-1033.     In  the  early  case  of  Burr  v.  Lewis,  6  T.  76,  it  was  held  that 
the  motion  might  be  continued  from  term  to  term.     In  McArthur  v.  Henry,  34 
"I.  143,  it  was  held  that  it  must  be  disposed  of  during  the  term. 
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-ence  to  the  case  within  the  time  prescribed  by  the  statutes  and 
rules.1 

g  1204.  Revision  of  errors. 

The  presumption  is  in  favor  of  the  judgment  rendered,  and  the 
party  attacking  the  judgment  must  show  errors  or  irregularities 
prejudicial  to  his  interests  —  there  must  be  material  error  to  author- 
ize a  reversal.  A  ruling  of  the  trial  court  which,  though  abstractly 
erroneous,  did  not  prejudice  the  rights  of  appellant,  is  regarded  as 
immaterial.2  The  appellate  court  does  not  sit  merely  to  revise  the 
errors  of  the  trial  court,  and  when  the  judgment  attains  the  justice 
-of  the  case  it  will  be  affirmed.3 

It  must  be  shown  that  the  admission  of  irrelevant  evidence  in  a 
trial  without  a  jury  prejudiced  the  party  complaining;4  if  there  is 
other  competent  evidence  sufficient  to  sustain  the  judgment,  the 
^error  is  immaterial.5  And  this  latter  view  is  held  in  cases  where 
the  trial  was  by  jury.6  And  generally  it  is  stated  that  the  admis- 
sion of  irrelevant  testimony  not  shown  to  have  influenced  the  ver- 
dict, or  where  it  is  manifest  from  the  record  that  the  complaining 
party  was  not  injured,  is  not  ground  for  reversal.7  In  a  case  where 
the  trial  was  by  jury  the  supreme  court  stated  the  rule  as  follows: 
•"When  illegal  testimony  is  admitted,  over  objections,  and  it  is  not 
.made  clearly  to  appear  that  the  evidence  could  not  have  prejudiced 
the  appellant,  the  rule  of  this  court  is  to  reverse  the  judgment." 8 
It  is  also  stated  that  "  an  erroneous  ruling  in  admitting  evidence 
authorizes  a  reversal,  where  it  may  have  operated  to  the  prejudice 
of  the  appellant;  but  not  otherwise."9 

The  erroneous  exclusion  of  evidence  which  could  not  have  affected 
the  result  is  not  a  ground  for  reversal.10  There  must  be  reasonable 

1  Rule  65  for  Courts  of  Civil  Appeals. 

^Guerin  v.  Patterson,  55  T.  124;  Poe  v.  Brownrigg,  55  T.  133. 

3 Stephens  v.  Gainesville  Nat.  Bank,  62  T.  499;  Ross  v.  Kornrumpf,  64  T.  390. 

4  Douglass  v.  Duncan,  66  T.  122  (18  S.  W.  Rep.  343). 

»  S.  A.  &  A.  P.  Ry.  Co.  v.  Wilson,  4  Civ.  App.  178  (23  S.  W.  Rep.  282):  Ballaster 
v.  Mann,  24  S.  W.  Rep.  531 ;  Palmer  v.  Ott,  26  S.  W.  Rep.  526;  Crouch  v.  Johnson, 
27  S.  W.  Rep.  9;  Hill  v.  Smith,  6  Civ.  App.  312  (25  S.  W.  Rep.  1079);  Tex.  &  Pac. 
Ry.  Co.  v.  Gay;  27  S.  W.  Rep.  742. 

«St  L..  A.  &  T.  Ry.  Co.  v.  Mackie,  71  T.  491  (9  S.  W.  Rep.  451);  I.  &  G.  N.  Ry. 
Co.  v.  Moody,  71  T.  614  (9  S.  W.  Rep.  465). 

•White  v."  Wadlington,  78  T.  159  (14  S.  W.  Rep.  296);  McClelland  v.  Fallen,  74 
T.  236  (12  S.  W.  Rep.  60):  Scarborough  v.  Alcorn,  74  T.  358  (12  S.  W.  Rep.  72); 
Hunnicutt  v.  State,  75  T.  233  (12  S.  W.  Rep.  106);  Ft.  W.  &  D.  C.  Ry.  Co.  v. 
Thompson,  75  T.  501  (12  S.  W.  Rep.  742). 

*  Dewees  v.  Bluntzer,  70  T.  406  (7  S.  W.  Rep.  820). 

*  Flannagan  v.  Boggess,  46  T.  330. 

10  Alsup  v.  Jordan.  69  T.  300  (6  S.  W.  Rep.  831;;  Lewis  v.  Simon,  72  T.  470  (10  S. 
W.  Rep.  554);  Willis  v.  Chambers,  8  T.  150;  Atkinson  v.  Wilson,  31  T.  643;  Mor- 
xison  v.  Loftin,  44  T.  17;  Nicholson  v.  Horton,  23  T.  47;  Wiggins  v.  Fleishel,  50 
T.  57. 
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ground  to  suppose  that  the  verdict  would  have  been  different  if  the 
testimony  had  been  received.1 

A  verdict  may  be  set  aside  on  appeal  when  it  is  against  such  a 
preponderance  of  the  evidence  that  it  is  clearly  wrong;2  but  the- 
verdict  will  not  be  disturbed  if  the  evidence  is  sufficient  to  sup- 
port it.3 

Where  the  testimony  is  conflicting  a  verdict  will  not  ordinarily 
be  set  aside.  That  it  is  against  a  majority  of  the  witnesses  testify- 
ing to  the  matter  is  not  a  ground  for  reversal.4  The  verdict  will 
be  permitted  to  stand  if  the  evidence  is  sufficient  to  support  it,5' 
even  though  the  appellate  court  might  have  arrived  at  a  different 
conclusion  on  the  evidence/'  Not  the  quantity  of  evidence  but  its- 
character  and  credibility  is  considered.7  Where  the  testimony  is 
oral  the  rinding  of  the  judge  is  entitled  to  the  same  respect  as  the 
verdict  of  a  jury.8 

The  jury  are  the  judges  of  the  credibility  of  the  witnesses,  and 
if  it  appears  that  they  gave  credit  to  one  witness  rather  than  to 
another,  the  verdict  will  not  be  disturbed  in  the  absence  of  evidence 
showing  that  it  was  the  result  of  prejudice  or  other  improper  in- 
fluence.9 

Erroneous  rulings  on  the  pleadings  are  immaterial  where  it  ap- 
pears that  the  complaining  party  was  not  injured.10 

1  Payne  v.  Benham,  16  T.  364;  Stover  v.  Garvin,  22  T.  9;  Shannon  v.  Taylor,  1& 
T.  413.     See  S  681,  ante. 

2  Mo.  Pac.  Ry.  Co.  v.  Somers,  78  T.  439  (14  S.  W.  Rep.  779);  Willis  v.  Lewis,  28 
T.  185;  Dimmitt  v.    Robbins,   74  T.  441  (12  S.  W.  Rep.  94).     See  §§  682,  683,. 
ante. 

3  Moore  v.  Rogers,  84  T.  1  (19  S.  W.  Rep.  283). 

*  G.,  H.  &  S.  A.  Ry.  Co.  v.  Garrett,  73  T.  262  (13  S.  W.  Rep.  62);  Smith  v.  Hoi- 
comb,  21  S.  W.  Rep.  717:  Keesey  v.  Gage,  21  S.  W.  Rep.  397;  Butler  v.  Wilson.  23 
S.  W.  Rep.  932;  Little  v.  Baker,  25  S.  W.  Rep.  143;  Williams  v.  Ford,  27  S.  W. 
Rep.  723.  Where  the  only  objection  raised  is  that  the  judgment  is  not  supported 
by  the  evidence,  if  there  are  no  findings  of  the  court  in  the  record,  and  no  re- 
quest by  appellant  for  such  findings,  the  judgment  will  be  sustained  if  there  is 
any  theory  of  the  evidence  that  will  legitimately  support  it.  City  of  Denison 
v.  Foster,  28  S.  W.  Rep.  1052. 

5  Tex.  &  Pac.  Ry.  Co.  v.  Laverty.  4  Civ.  App.  74  (22  S.  W.  Rep.  1047);  De  Cor- 
dova v.  Bahn,  74  T.  643  (12  S.  W.  Rep.  845):  Nance  v.  Warren.  1  U.  C.  508. 

6  McCartney  v.  Martin,  1  U.  C.  143;  Niagara  F.  Ins.  Co.  v.  Lee,  19  S.  W.  Rep. 
1030. 

'  Krohn  v.  Heyn,  77  T.  319  (14  S.  W.  Rep.  130).     See  §  683,  ante. 

8  Anderson  v.  Clanch,  6  S.  W.  Rep.  760. 

sBriggs  v.  Rush.  1  App.  C.  C.,  §  19;  Mitchell  v.  Matson,  7  T.  73;  Tex.  &  N.  O. 
Ry.  Co.  v.  Ludtke,  3  App.  C.  C.,  §'  308. 

10  Mo.  Pac.  Ry.  Co.  v.  Martino,  2  Civ.  App.  634  (18  S.  W.  Rep.  10G6;  21  S.  W.  Rep:. 
781);.  Day  v.  Stone,  59  T.  612;  Dvvyer  v.  Hosea,  1  U.  C.  596;  Radam  v.  Capital 
Microbe  Destroyer,  81  T.  122  (16  S.  W.  Rep.  990);  Weaver  v.  Nugent,  72  T.  272  (10' 
S.  W.  Rep.  458).  As  to  errors  in  charging  the  jury,  see  §S  581,  680,  ante;  as  to. 
the  necessity  of  saving  exceptions  on  the  trial,  see  §§  518,  536,  537,  ante.. 
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§  12O5.  No  reversal  or  dismissal  for  want  of  form. 

The  statute  provides  that  there  shall  be  no  reversal  or  dismissal 
on  appeal  or  writ  of  error  for  want  of  form,  provided  sufficient  mat- 
ter or  substance  be  contained  in  the  record  to  enable  the  court  to 
•decide  the  cause  upon  its  merits.1 

An  objection  to  the  manner  in  which  the  seal  is  placed  over  the 
tie  of  the  tape  which  fastens  the  transcript  together  goes  to  a  mat- 
ter of  form,  and  must  be  made  promptly.  A  substantial  compliance 
with  the  rule  is  all  that  is  required.2  Every  presumption  is  in  favor 
of  the  judgment  of  the  lower  court,  and  the  party  who  seeks  to  re- 
verse it  must  show  material  error.3 

§  1206.  Mandate,  when  issued. 

If  no  writ  of  error  be  sued  out  or  motion  for  rehearing  be  filed 
within  thirty  days  after  the  conclusion  or  decision  of  the  court  has 
been  entered  in  any  court  of  civil  appeals,  the  clerk  of  the  court, 
upon  application  of  either  party  and  the  payment  of  all  costs,  will 
Issue  a  mandate  upon  the  judgment.4  On  receipt  of  such  mandate 
in  the  lower  court,  where  the  judgment  below  is  affirmed,  the  clerk 
may  proceed  to  issue  execution  as  in  other  cases.5  On  the  rendition 
of  a  final  judgment,  the  clerk  will  not  deliver  the  mandate  or  certify 
the  proceedings  to  the  lower  court  until  all  the  costs  accruing  in  the 
-court  of  civil  appeals  have  been  paid.6 

Upon  the  presentation  to  him  of  an  application  for  a  writ  of 
•error,  the  clerk  of  the  court  of  civil  appeals  must  withhold  the  man- 
date until  properly  advised  of  the  disposition  of  the  case  by  the 
supreme  court.7  Mandates  from  the  supreme  court  issue  to  the  court 
in  which  the  original  judgment  was  rendered.8 

§  1207.  Custody  of  transcript;  right  to  inspect  records,  opinions,  etc. 

From   the   time  when  the   transcript,  properly  made   out  and 

indorsed,  is  filed,  it  will  cease  to  belong  to  either  party,  but  will 

1 R,  S.  1024    Notice  the  peculiar  wording  of  the  statute.    See,  also,  art  972. 

2  Cravens  v.  Wilson,  48  T.  321. 

*Borden  v.  Houston,  2  T.  594;  Holman  v.  Britton,  2  T.  297;  Tweedy  v.  Briggs. 
31  T.  74;  Pauska  v.  Daus,  31  T.  67;  Curry  v.  York,  3  T.  357:  Chandler  v.  State,  2 
T.  305. 

*  R.  S.  942,  1029. 

5R.  S.  1035.  Until  the  mandate  is  filed  the  clerk  cannot  issue  execution,  and 
the  issuance  and  filing  of  the  mandate  will  be  presumed  from  the  issuance  of 
execution  after  a  judgment  has  been  affirmed.  Black  v.  Epperson.  40  T.  163. 

«R.  S.  1036;  Bade  v.  Smith,  1  App.  C.  G,  §  701. 

7  Rule  66  for  Courts  of  Civil  Appeals. 

8  R.  S.  976.     The  issuance  of  a  second  mandate  is  not  inconsistent  with  the 
fact  of  a  former  one.     Black  v.  Epperson,  40  T.  163. 

The  transcript  should  contain  the  mandate  on  a  subsequent  appeal  McAlpin 
v.  Bennet,  21  T.  535. 
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become  a  record  of  the  court,  subject  to  its  control  and  disposi- 
tion.1 

Where  the  appellant  or  plaintiff  in  error  has  failed  to  prepare 
the  case  for  submission,  the  appellee  or  defendant  in  error  is  en- 
titled to  the  custody  of  the  transcript  filed  in  the  appellate  court 
for  the  purpose  of  preparing  a  brief.3 

Neither  the  transcript  nor  any  of  the  papers  in  a  case  shall  be 
withdrawn  from  the  custody  of  the  clerk,  nor  taken  from  his  office 
or  the  court  room,  without  a  receipt  left  therefor.  (Rule  55.) 

Cases  while  under  submission,  either  on  the  merits  of  the  appeal 
or  on  motion,  are  no  longer  under  the  control  of  the  attorneys ; 
and  while  so  under  submission,  the  clerk  will  not  let  the  transcripts 
of  such  cases  go  out  of  his  office,  except  on  the  order  of  one  of  the 
justices  of  the  court.  While  not  under  submission,  either  before 
submission  or  after  decision,  the  parties  or  their  attorneys  may,  by 
complying  with  rules  55  and  60,  obtain  possession  of  the  tran- 
script. When  a  case  has  been  decided  upon  the  merits  of  the  ap- 
peal, no*  one,  except  the  losing  party  or  his  attorney,  shall  be 
allowed  to  take  the  transcript  from  the  clerk's  office,  until  after 
said  party  has  filed  his  motion  for  a  rehearing,  or  until  after  the 
time  for  filing  said  motion  has  expired. 

Original  papers  sent  up  with  the  transcript  by  order  of  the  trial 
court  for  the  inspection  of  the  appellate  court  will  be  retained  in 
the  office,  and  will  not  be  allowed  to  go  out  of  the  custody  of  the 
clerk,  except  by  order  of  one  of  the  justices  of  the  court,  which 
order  must  be  filed  with  the  papers  of  the  cause. 

The  clerk  must  furnish  the  parties  and  counsel  with  an  oppor- 
tunity, when  reasonably  applied  to  for  that  purpose,  to  inspect  the 
records,  judgments,  papers,  opinions,  books  and  dockets  in  his  office 
in  which  they  may  be  interested;  but  he  is  not  required  to  permit 
copies  thereof  to  be  taken  without  his  consent.  He  must,  upon 
tender  of  reasonable  compensation,  give  certified  copies  of  the  rec- 
ords of  his  office. 

The  clerk  is  responsible  for  every  transcript  or  other  paper  in  a 
cause  that  is  missing  from  his  office,  unless  he  can  produce  the  re- 
ceipt of  an  attorney  for  the  same,  or  otherwise  show,  by  satisfac- 
tory evidence,  that  some  one  took  it  from  his  custody  or  from  the 
court  room  without  his  consent,  or  that  said  transcript  had  passed 
into  the  hands  of  one  of  the  justices  of  the  court  and  had  not  been 
returned  to  his  custody. 

!Nb  attorney  shall  take,  or  suffer  to  be  taken,  any  transcript  or 
other  paper  for  which  he  has  receipted,  out  of  the  reach  of  the  court, 
so  that  it  cannot  be  produced  in  court  or  in  the  clerk's  office  when 
it  is  needed.  (Rule  60.) 

1  Rule  6  for  Courts  of  Civil  Appeals. 

2  Rule  42  for  Courts  of  Civil  Appeals. 
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The  reporter  shall  have  access  to  the  minutes  and  judgments  of 
the  court,  and  shall  have  custody  of  the  transcripts,  briefs  and 
opinions  so  long  as  may  be  necessary  to  discharge  his  duties  as  re- 
porter. 

In  all  cases  in  which  appeals  or  writs  of  error  are  dismissed,  the 
appellant,  or  party  filing  the  transcript,  without  further  leave  of 
court,  has  the  right  to  withdraw  the  transcript,  unless  it  contains 
original  papers  belonging  to  an  adverse  party,  in  which  event  leave 
of  court  must  be  had  before  such  original  papers  are  withdrawn.1 

§  1208.  Case  to  remain  on  docket  of  lower  court;  proceedings  on 
receipt  of  mandate. 

Where  a  cause  shall  be  removed  by  appeal  or  writ  of  error  to- 
the  appellate  court,  the  cause  must  remain  or  be  replaced  on  the 
docket  to  await  the  mandate  of  the  appellate  court.  Upon  the  re- 
turn of  the  mandate,  if  the  judgment  of  the  court  below  be  reversed 
by  the  appellate  court,  the  cause  will  stand  for  trial  in  its  order  or* 
the  docket.  If  the  judgment  of  the  court  below  be  affirmed  in  the 
appellate  court,  the  court  below  will  make  such  orders  as  may  be 
necessary  to  carry  out  the  judgment  of  the  appellate  court,  and  the 
cause  will  be  dropped  from  the  docket.2 

The  court  may  so  reverse  and  remand  a  cause  as  to  restrict  the 
power  of  the  lower  court  to  a  new  trial  on  such  specified  issues  in 
the  case  as  are  not  determined  by  the  opinion.3  When  the  case  is 
remanded  with  instructions  to  hear  evidence  only  to  a  designated 
fact,  and  then  to  render  judgment  in  accordance  with  directions 
contained  in  the  opinion,  it  is  error  to  reopen  the  entire  case.  If  a 
party  desires  a  retrial  of  the  entire  case,  he  should  request  the  priv- 
ilege in  the  appellate  court.4  The  trial  court,  in  order  to  ascertain 
what  issues  are  involved  in  the  new  trial,  should  look  to  the  opin- 
ion which  accompanies  the  mandate,  as  well  as  to  the  mandate. 
When  the  opinion  directs  the  court  to  render  judgment  against  a 
party  to  the  cause,  no  new  trial  can  be  had  on  issues  already  made 
or  facts  transpiring  before  the  date  of  the  former  trial.  If  the 
trial  judge  fails  to  obey  the  mandate,  and  goes  beyond  the  discre- 
tion allowed  him,  the  remedy  of  the  injured  party  is  by  mandamus 
and  not  by  appeal.5 

When  the  judgment  is  reversed  and  the  cause  remanded  because 
the  lower  court  had  no  jurisdiction,  the  only  proper  order  is  one 
striking  the  case  from  the  docket.6  No  appeal  lies  from  the  judg- 

1  Rules  55-62  for  Courts  of  Civil  Appeals. 

2  R.  S.  1418-1420. 

swells  v.  Littlefield,  63  T.  28;  Chambers  v.  Hodges,  3  T.  517. 

*  McConnell  v.  Wall,  67  T.  352  (5  S.  W.  Rep.  681). 

*  Wells  v.  Littlefield,  62  T.  28. 

«  Leeman  v.  Wheeler,  66  T.  154  (18  S.  W.  Rep.  446). 
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merit  of  the  trial  court  entered  pursuant  to  the  directions  of  the 
appellate  court.  It  is  said  that  the  supreme  court  has  never,  under 
such  circumstances,  reviewed  its  own  action.  Such  a  case  is  distin- 
guished from  one  where  there  is  simply  a  reversal  and  a  new  trial 
ordered,  and  it  is  again  brought  up  on  appeal  from  the  judgment 
rendered  on  the  new  trial.1  Where  there  is  a  new  trial  below  on 
a  misconception  of  the  opinion,  this  is  error  for  which  the  judg- 
ment will  be  reversed.2 

§  1209.  Amendment  of  judgments. 

While  the  court  cannot  revise  and  alter  materially  the  judg- 
ments rendered  at  a  previous  term,3  it  may  correct  any  clerical 
•errors,  mistakes,  or  defects  of  form,  or  add  such  clause  as  may  be 
necessary  to  carry  out  the  judgment  of  the  court;  and  so  it  may 
pronounce  null  and  void  a  judgment  which  was  rendered  in  a  case 
not  legally  before  it.4  Where  a  judgment  was  affirmed  in  1849, 
and  in  1852  it  was  made  to  appear,  to  the  satisfaction  of  the  court, 
that  at  the  time  of  the  affirmance  the  appellee  was  dead,  the  court 
vacated  and  annulled  the  judgment  of  affirmance,  revoked  the  man- 
date, and  continued  the  case,  as  on  suggestion  of  the  death  of  the 
appellee,  for  want  of  parties.5 

1  Lowell  v.  Ball,  58  T.  562.    But  see  Reeves  v.  Petty,  44  T.  249,  254;  Burke  v. 
Matthews,  37  T.  73,  and  other  cases  cited.    See  Hanner  v.  Summerhill,  6  Civ. 
App.  764  (26  S.  W.  Rep.  906);  §  1196,  supru. 

2  Cole  v.  Estell,  6  S.  W.  Rep.  175. 
«  Smith  v.  Alston,  40  T.  139. 

*Burr  v.  Lewis,  6  T.  76;  Martel  v.  Hernsheim,  9  T.  294;  Moke  v.  Brackett,  28 
T.  443. 

5  Martel  v.  Hernsheim,  9  T.  294.    See  g§  693,  694,  ante. 
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WRIT  OF  ERROR  FROM  THE  SUPREME  COURT.* 


1210.  Petition  for  writ  or  error;  the 

stattite. 

1211.  Requisites  of  application;   as- 

signments of  error;  rules  of 
supreme  court. 

1212.  Same  —  Petition  must  show  ju- 

risdiction. 

1213.  Duty  of  clerk  to  receive  appli- 

cation ;  cases  to  be  numbered 
and  docketed. 

1214.  Application  deemed  submitted, 

when;  briefs  and  arguments. 

1215.  Duty  of   clerk  when  applica- 

tion is  refused;  effect  of  re- 
fusaL 

1216.  Duty  of  clerk  when  application 

is  granted. 

1217.  Writ  of  error  bond. 

1218.  Citation  in  error;  notice  of  sub- 

mission of  certified  cases. 

1219.  Cases    to    be    placed    on  trial 

docket  and  numbered. 

1220.  Submission  of  cases. 


§  1221.  Trial  to  be  on  questions  of  law; 
may  require  original  tran- 
script. 

1222.  Briefs  and  arguments. 

1223.  Equal  division  or  disability  of 

judges. 
1224  Order  of  trial  of  causes. 

1225.  No    reversal  or    dismissal  for 

want  of  form. 

1226.  Judgments  and  opinions. 

1227.  Judgment  against  plaintiff  in 

error  and  his  sureties;  execu- 
tion of. 

1228.  Judgments  become  final,  when ; 

mandate,  when  issued. 

1229.  Rehearing;    requisites    of  mo- 

tion ;  notice  to  adverse  party. 

1230.  Motions,  when   heard;    notice 

of;  motion  docket. 

1231.  Clerk  of  the    supreme  court; 

deputies. 

1232.  Custody   of    transcript;    argu- 

ment;   notice  of  disposition 
of  cases. 


§  1210.  Petition  for  writ  of  error;  the  statute. 

All  causes  are  carried  up  to  the  supreme  court  by  writ  of  error.1 
Any  party  desiring  to  sue  out  a  writ  of  error  before  the  supreme 
court  presents  his  petition  addressed  to  that  court,  stating  the  nature 
of  his  case  and  the  grounds  upon  which  the  writ  of  error  is  prayed 
for,2  and  showing  that  the  supreme  court  has  jurisdiction  thereof. 

1  R.  S.  941. 

2  In  stating  the  nature  of  the  case  no  statement  of  the  pleadings  or  their  sub- 
stance is  required,  or  proper,  unless  it  is  made  so  by  reason  of  some  issue  upon 
them  being  presented  to  the  court  for  its  decision.     Otherwise,  a  mere  designa- 
tion of  the  nature  of  the  pleading,  or  the  character  of  the  action,  is  all  that  is 
proper  in  "the  statement  of  the  nature  of  the  case."  Tex.  &  Pac.  Ry.  Co.  v.  Wil- 
son, 85  T.  507  (22  S.  W.  Rep.  385). 

*  As  to  powers  and  jurisdiction  of  the  supreme  court,  see  chapter  4,  ante; 
terms  and  sessions,  S  99.  ante;  of  writs  and  process,  §  91,  ante;  disqualified 
judges,  §§  38,  45,  46,  47.  ante;  abatement  of  causes,  §  336,  ante;  costs  in  appellate 
•courts,  chapter  50,  ante. 
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The  petition  must  contain  such  other  requisites  as  may  be  prescribed1 
by  the  supreme  court. 

It  must  be  filed  with  the  clerk  of  the  court  of  civil  appeals  within 
thirty  days  from  the  overruling  of  the  motion  for  rehearing.  The 
clerk  must  note  upon  his  record  the  filing  of  the  application,  and  for- 
ward it  to  the  clerk  of  the  supreme  court,  together  with  the  original 
record  in  the  case,  the  opinions  of  the  court  of  civil  appeals,  and  the- 
motion  filed  therein,  and  certified  copies  of  the  judgments  and  orders 
of  the  court  of  civil  appeals. 

The  party  applying  for  the  writ  must  deposit  with  the  clerk  of 
the  court  of  civil  appeals  a  sum  sufficient  to  pay  the  expressage  or 
carriage  of  the  record  to  and  from  the  clerk  of  the  supreme  court,, 
which  sum  will  be  charged  as  costs  in  the  suit.1 

If  it  appear  to  the  supreme  court,  from  an  inspection  of  the  peti- 
tion and  record,  that  there  is  error  in  the  judgment,  it  will  grant 
the  writ,  returnable  in  thirty  days,  in  such  manner  as  it  may  pre- 
scribe.2 

A  single  application  for  separate  writs  of  error  to  distinct  judg- 
ments in  separate  cases,  the  cases  being  wholly  disconnected,  will 
not  be  considered,  though  the  same  question  is  involved  in  all  the 
cases.3 

The  above  statute  and  rule  1  of  the  supreme  court  must  be  con- 
sidered together  in  making  application  for  a  writ  of  error.4 

§1211.  Requisites  of  application;  assignments  of  error;  rules  of  su- 
preme court. 

An  application  for  a  writ  of  error  must  consist  of  a  petition,  ad- 
dressed to  the  supreme  court,  embracing: 

1.  Specific  assignments  of  error  confined  to  the  points  of  law 
presented  in  the  motion  for  rehearing  in  the  court  of  civil  appeals. 

2.  The  original  papers  containing  the  conclusions  of  law  and  fact 
of  the  latter  court  (including  their  statement  of  the  case  and  opin- 
ion), and 

1 R.  S.  942.    Express  or  postage  charges  must  be  prepaid.    Rule  2  of  Sup.  Ct. 
2R.  S.  943. 

3  Cameron  v.  State,  28  S.  W.  Rep.  272.    Ten  days  given  the  applicant  in  which 
to  present  separate  application  a 

Where  the  subject-matter  of  the  controversy  has  ceased  to  exist,  a  writ  of 
error  will  not  issue.  Thus,  where  a  judgment  is  rendered  removing  a  person 
from  office,  the  writ  will  not  issue  after  the  term  of  office  has  expired,  merely 
to  determine  a  question  of  costs.  Robinson  v.  State,  29  S.  W.  Rep.  649;  Lacoste 
v.  Duffy,  49  T.  767. 

4  Tex.  &  Pac.  Ry.  Co.  v.  Wilson,  85  T.  507  (22  S.  W.  Rep.  385).    After  a  case  has 
been  before  the  supreme  court  on  certificate  of  dissent  from  a  court  of  civil  ap- 
peals, another  writ  of  error  bringing  up  the  entire  case  will  not  be  granted. 
Campbell  v.  Wiggins,  85  T.  451  (22  S.  W.  Rep.  5). 

An  application  which  shows  no  other  contention  than  as  to  a  question  of  fact 
shows  no  ground  for  a  writ  of  error.  Meade  v.  Blum  Land  Co.,  85  T.  513  (22  S.. 
W.  Rep.  514). 
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3.  The  original  motion  for  a  rehearing. 

4.  All  of  which  original  papers,  as  well  as  the  transcript  of  the 
proceedings  in  the  trial  court,  and  a  transcript  of  the  orders  and 
judgment  of  the  court  of  civil  appeals  and  the  briefs  filed  therein, 
must  accompany  the  petition. 

A  motion  for  a  rehearing  must  be  made  in  the  court  of  civil  ap- 
peals and  overruled  before  applying  for  the  writ  of  error. 

The  petition  for  the  writ  must  be  as  brief  as  practicable,  and 
need  only  contain  the  requisites  prescribed  by  the  statute.  The 
statement  of  the  ca.se  by  the  court  of  civil  appeals,  their  conclusions 
of  fact  and  law  and  their  opinion  will  be  deemed  a  part  of  the  pe- 
tition without  being  referred  to  therein;  and  if  it  appear  therefrom 
that  the  case  belongs  to  the  class  over  which,  as  a  general  rule,  the 
jurisdiction  of  the  court  of  civil  appeals  is  not  made  final  by  the 
statute,  and  that  the  judgment  has  been  affirmed,  the  facts  to  show 
jurisdiction  in  the  supreme  court  need  not  be  alleged;  but  if  it  ap- 
pear therefrom  that  the  case  belongs  to  either  of  the  classes  over 
which,  as  a  general  rule,  the  courts  of  civil  appeals  have  final  juris- 
diction, or  that  the  judgment  has  been  reversed  with  an  order 
remanding  the  cause,  then  the  petition  must  contain  averments 
showing  that  the  case  comes  within  some  one  of  the  exceptions 
contained  in  the  statutes,  so  as  to  make  the  jurisdiction  of  the  su- 
preme court  apparent.1 

The  opinion,  together  with  the  statement  of  the  case  and  the  con- 
clusions of  the  court  of  civil  appeals,  will  be  read  by  the  supreme 
court  in  connection  with  the  application,  so  that  no  matter  will  be 
stated  in  the  petition  which  appears  in  such  statement,  conclusions 
and  opinion. 

If,  in  the  opinion  of  the  counsel,  the  statement  of  the  case  as 
made  by  the  court  of  civil  appeals  is  sufficiently  full  and  accurate 
to  present  properly  the  questions  to  be  determined  by  the  court, 
no  additional  statement  should  be  made  under  any  assignment,  but 
if  not,  then  under  each  assignment  counsel  will  make  a  statement, 
pointing  out  the  alleged  omissions,  inaccuracies  or  errors  in  the 
court's  statement  and  conclusions  of  fact,  so  far  as  may  be  deemed 
necessary  to  properly  present  the  question,  raised  by  such  assign- 
ment, and  will  support  it  by  reference  to  the  transcript  of  the  pro- 
ceedings in  the  trial  court.  The  reference  must  cite  the  particular 
part  or  parts  of  the  transcript  relied  upon,  noting  the  page  and  line, 
both  of  the  beginning  and  of  the  ending  of  the  matters  referred  to. 
Each  assignment  and  statement,  if  there  be  any,  may  be  followed 
by  such  argument  and  citation  of  authority  as  counsel  see  proper 
to  present.2 

i  See  R.  S.  940,  941,  996:  also  §  79,  ante. 
*  Rule  1  of  Sup.  Ct,  1895. 
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An  application  for  writ  of  error  must  point  out  in  what  respect 
there  was  error  in  the  decision  of  the  court  of  civil  appeals,  and 
must  also  show  that  injury  resulted  thereby  to  the  applicant.1 
"Without  such  assignment  attacking  a  finding  of  fact,  the  supreme 
court  cannot  look  to  the  evidence,  but  must  consider  the  findings 
in  the  record  as  established.2  Only  the  grounds  of  complaint  urged 
will  be  considered.3  A  failure  to  state  distinctly  the  errors  com- 
plained of  is  not  remedied  by  a  recital  of  the  motion  for  a  rehear- 
ing and  the  action  of  the  court  upon  it.4  Questions  not  presented 
by  an  assignment  of  errors  in  the  court  of  civil  appeals  will  not 
be  considered  in  the  supreme  court  on  application  for  a  writ  of 
error.5 

Where  an  application  did  not  state  the  grounds  of  error  in  the 
decision  of  the  court,  leave  was  given  to  amend  within  ten  days.fi 
An  error  in  the  charge  will  not  be  considered  when  it  is  not  corn- 
plained  of  in  the  application.7 

An  opinion  filed  by  the  court  of  civil  appeals  on  a  motion  for  a 
rehearing  should  be  made  a  part  of  the  transcript.8  The  transcript 
that  accompanies  the  petition  will  be  treated  by  the  court  as  a  part 
of  it,  and  may  be  referred  to  in  the  petition;  what  appears  in  the 
transcript  should  not  be  copied  into  the  petition.9 

The  law  contemplates  and  requires  that  "  the  petition  for  writ  of 
error  shall  be  accompanied  with  a  certified  copy  of  the  conclusions 
of  law  and  of  fact  filed  in  the  cause  by  the  court  of  civil  appeals  with 
the  opinion  thereof."  It  further  requires:  "After  a  cause  is  de- 
cided in  the  court  of  civil  appeals,  a  conclusion  of  the  facts  and  law 
of  the  case  shall  be  filed  in  said  cause  within  thirty  days  after  the 
decision  of  the  same." 10  Without  such  exhibit  a  writ  of  error  will 
not  be  allowed.  A  court  of  civil  appeals  is  not  required  to  file  con- 
clusions in  a  case  in  which  its  judgment  is  final;11  and  when  the 
court  states  in  its  opinion  that  the  case  is  one  of  boundary,  and  the 
facts  stated  in  the  opinion  do  not  show  the  contrary,  the  supreme 
court  is  bound  by  the  ruling,  in  the  absence  of  some  additional  facts 
appearing  in  the  application  which  tend  to  show  that  it  is  errone- 
ous. The  applicant  should  accompany  his  application  with  a  copy 

1  Roller  v.  Reid,  87  T.  69  (26  S.  W.  Rep.  1060). 

2  Brown  v.  Elmendorf,  87  T.  56  (26  S.  W.  Rep.  1043). 

3  Frey  v.  Railway  Co.,  86  T.  465  (25  S.  W.  Rep.  609). 

4  Tex.  &   Pac.  Ry.  Co.  v.  Wilson,  85  T.  507  (22  S.  W.  Rep.  385). 

»  G.,  H.  &  S.  A.  Ry.  Co.  v.  Cooper,  85  T.  431  (21  S.  W.  Rep.  678). 
6  Smith  v.  Estill,  27  S.  W.  Rep.  584. 

"'  I.  &  G.  N.  Ry.  Co.  v.  Miller,  87  T.  430  (29  S.  W.  Rep.  235). 
8G.,  C.  &  S.  F.  Ry.  Co.  v.  Kizziah.  22  S.  W.  Rep.  300. 
»  Tex.  &  Pac.  Ry.  Co.  v.  Wilson,  85  T.  507  (22  S.  W.  Rep.  385). 
"» R.  S.  1039. 
11 R.  S.  1039. 
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of  the  statement  of  facts,  certified  from  the  transcript  in  the  court 
of  civil  appeals,  or  with  extracts  from  that  statement,  duly  certified, 
showing  that  the  case  is  not  simply  a  boundary  case.  When  appli- 
cation is  made  to  the  court  of  civil  appeals  to  file  conclusions  of  fact 
and  law,  and  the  court  declines  to  accede  to  the  request,  upon  the 
ground  that  no  writ  of  error  lies  to  their  judgment,  and  the  nature 
of  the  case  is  not  such  as  to  make  it  apparent  that  their  jurisdiction 
is  final,  it  is  a  useful  rule  to  file  with  the  petition  for  writ  of  error 
a  statement  of  the  character  of  the  controversy,  and  of  the  issues 
involved,  with  sufficient  fullness  of  detail  to  enable  the  court  to 
determine  whether  it  has  power  to  grant  a  writ  of  error  in  the  event 
application  should  be  made.1 

Where  some  or  all  of  the  conclusions  of  fact  or  law  made  by  the 
trial  court  are  adopted  by  the  court  of  civil  appeals  without  being 
incorporated  into  the  opinion,  and  without  being  made  up  as  the 
conclusions  of  that  court,  such  conclusions,  properly  certified,  should 
be  sent  up  with  the  application  for  writ  of  error,  and  in  the  absence 
of  this  the  application  ought  to  be  dismissed.2  Where  an  applica- 
tion does  not  attempt  to  set  out  the  evidence,  and  it  is  complained 
that  there  was  no  evidence  to  sustain  some  of  the  material  findings, 
credence  must  be  given  to  the  findings  made  by  the  court  of  civil 
appeals.3 

A  court  of  civil  appeals  may  err  as  to  what  is  necessary  to  be 
stated  in  their  conclusion  in  order  to  secure  a  fair  presentation  of 
the  case,  and  may  omit  some  fact  pleaded,  some  matter  of  procedure 
or  of  proof,  which  counsel  may  deem  vital  to  the  success  of  an  ap- 
plication for  a  writ  of  error.  It  has  therefore  been  the  practice  of 
the  supreme  court  to  permit  applicants  to  bring  up  in  the  transcript, 
and  to  file  as  part  of  their  application,  such  extracts  from  the  tran- 
script of  the  trial  court  as  they  may  deem  proper,  and  to  consider 
such  extracts  in  determining  the  propriety  of  granting  the  writ. 
This  practice  affords  a  remedy  where  the  conclusions  filed  are  in- 
sufficient, and  obviates  the  necessity  for  a  'mandamus  to  compel  the 
filing  of  additional  conclusions.4 

The  application  must  show  that  the  applicant  has  made  a  motion 
for  rehearing  in  the  court  of  civil  appeals,  presenting  distinctly  all 
the  points  on  which  a  writ  of  error  is  asked.  In  absence  of  such 
showing,  the  application  will  be  dismissed.5 

1  Burnett  v.  Powell,  86  T.  382  (34  S.  W.  Rep.  788;  25  S.  W.  Rep.  17).    Case  post- 
poned for  thirty  days  to  enable  the  applicant  to  secure  action  by  the  court  of 
civil  appeals  on  his  motion  to  have  filed  conclusions  of  law  and  facts. 

2  Tex.  &  Pac.  Ry.  Co.  v.  Wilson,  85  T.  507  (22  S.  W.  Rep.  385). 
SBauman  v.  Jaffray,  86  T.  617  (26  S.  W.  Rep.  394). 

*L  &  G.  N.  Ry.  Co.  v.  Douglass,  87  T.  297  (28  S.  W.  Rep.  271).    . 
s  Southern  Pac.  Co.  v.  Haas,  85  T.  401  (30  S.  W.  Rep.  586). 
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If  the  application  should  show  that  a  failure  to  file  a  motion  for 
rehearing  was  caused  from  accident,  or  cause  other  than  neglect  of 
the  party  affected  by  the  judgment,  the  supreme  court  might  con- 
sider the  application,  notwithstanding  the  court  of  civil  appeals  had 
not  acted  upon  it.1 

§  1212.  Same  —  Petition  must  show  jurisdiction. 

Where  it  does  not  otherwise  appear  in  the  record,  the  petition 
should  show  by  appropriate  allegations  of  fact,  relating  to  the  sub- 
ject-matter of  the  controversy,  or  the  amount  involved,  that  the 
case  is  one  over  which  the  court  can  exercise  jurisdiction.2  Where 
the  trial  was  in  the  district  court,  it  must  be  shown  that  the  case 
was  not  within  the  jurisdiction  of  the  county  court.3  As  a  general 
rule  the  supreme  court  does  not  require  anything  to  be  alleged  in 
the  application  which  is  shown  by  the  accompanying  transcript. 
But  it  must  always  appear,  either  in  the  application  or  in  the  tran- 
script, that  the  case  is  one  over  which  the  supreme  court  has  juris- 
diction. If  the  judgment  recovered  is  for  a  less  amount  than  $1,000, 
and  it  is  not  apparent  from  the  transcript  or  the  application  -that 
the  case  is  not  one  over  which  a  county  court  has  jurisdiction,  the 
applicant  may  amend.  A  simple  statement  in  the  application  that 
the  suit  was  brought  for  a  sum  above  $1,000  would  be  sufficient.4 

§  1213.  Duty  of  clerk  to  receive  application;  cases  to  be  numbered 
and  docketed. 

The  clerk  of  the  supreme  court  must  receive  all  applications  for 
writs  of  error,  and  file  the  petition  and  accompanying  transcript 
from  the  court  of  civil  appeals,  and  enter  the  case  upon  a  docket 
kept  for  that  purpose,  known  as  the  application  docket.  But  he  is 
not  required  to  take  the  cause  from  the  postoffice  or  an  express 
office,  unless  the  postage  or  express  charges,  as  the  case  may  be, 
shall  have  been  fully  paid.  The  cases  must  be  numbered  consecu- 
tively on  the  application  docket,  and  the  number  must  be  placed 
upon  the  application.5 

§  1214.  Application  deemed  submitted,  when;  briefs  and  arguments. 

The   application,  when   tiled   in  accordance  with  law,  will  be 

deemed  submitted  to  the  court  and  ready  for  disposition,  unless  the 

1  Sarns  v.  Creager,  85  T.  497  (22  S.  W.  Rep.  399). 

2  Tex.  &  Pac.  Ry.  Co.  v.  Wilson.  85  T.  507  (22  S.  W.  Rep.  385).     As  to  questions 
over  which  the  supreme  court  has  jurisdiction,  see  chapter  4,  ante.    See,  also, 
§  1211,  supra. 

3  Herf  v.  James,  86  T.  230  (24  S.  W.  Rep.  396).    See  §  83,  ante. 

4W.  U.  TeL  Co.  v.  Smith,  28  S.  W.  Rep.  931.  Action  on  the  application  sus- 
pended, and  ten  days  given  the  applicant  in  which  to  amend  his  application. 

6  Rule  2  of  Sup.  Ct,  1892.  The  above  was  not  changed  by  the  amendment 
of  1895. 
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^applicant  shall  file  with  his  petition  a  request  for  time  in  which  to 
present  a  brief  or  written  argument,  in  which  case  a  period  of  time 
not  exceeding  ten  days  may  be  allowed  him  for  that  purpose.  The 
-applicant,  should  he  so  elect,  may  cite  his  authorities  in  his  petition 
-or  may  file  a  separate  brief  or  argument.1 

§  1215.  Duty  of  clerk  when  application  is  refused;  effect  of  refusal. 

Upon  a  refusal  of  an  application  for  a  writ  of  error,  the  clerk  of 
the  supreme  court  must  transmit,  with  the  least  practicable  delay, 
to  the  clerk  of  the  court  of  civil  appeals  to  which  the  writ  of  error 
was  sought  to  be  sued  out,  a  certified  copy  of  the  order  denying 
.such  application.  He  must  also  return  all  the  file  papers  of  that 
•court  to  the  clerk  thereof,  but  he  must  not  return  the  petition  for 
the  writ  of  error.2 

When  an  application  for  writ  of  error  is  refused,  this  is  in  effect 
a  decision  by  the  court  that  the  decision  of  the  court  of  civil  ap- 
peals is  correct  in  its  result.3  When  an  application  is  refused  on 
the  merits  of  the  case  presented  by  it,  or  dismissed  because  it  does 
not  show  jurisdiction,  such  action  is  final,  unless  motion  for  rehear- 
ing be  filed  within  proper  time.4 

§  1216.  Duty  of  clerk  when  application  is  granted. 

If  the  application  be  granted,  the  clerk  must  issue  a  writ  of  error 
to  the  judges  of  the  court,  the  judgment  of  which  is  sought  to  be 
a-evised,  advising  them  that  the  writ  of  error  has  been  granted.  He 
must  also  issue  a  citation  as  directed  by  the  rules.  If  a  bond  be  re- 
quired, the  writ  will  issue  upon  receipt  of  the  duly  certified  copy 
of  the  bond  prescribed  by  statute.  If  no  bond  be  required,  the 
•writ  and  citation  will  issue  immediately  upon  the  granting  of  the 
.application.5 

§  1217.  "Writ  of  error  bond. 

When  a  writ  of  error  is  granted  and  the  plaintiff  in  error  has 
given  no  bond,  the  supreme  court  in  granting  the  writ  must  specify 
Avhat  bond  shall  be  given,  and  the  plaintiff  in  error  must  file  said 
<bond  in  the  trial  court,  to  be  approved  by  the  clerk  of  said  court, 
:and  a  certified  copy  thereof  must  at  once  be  transmitted  to  the  su- 
preme court.*  A  copy  of  the  bond  must  always  accompany  the 
transcript  of  the  record.7  The  rules  provide  that  when  a  writ  of 

1  Rule  3  of  Sup.  Ct.,  Oct.,  1892. 

*  Rule  4  of  Sup.  Ct    Amended  in  1895  by  adding  the  last  sentence. 
a  Brackenridge  v.  Cobb,  85  T.  448  (21  S.  W.  Rep.  1034). 

*  Riordon  v.  Railway  Co.,  86  T.  233  (24  S.  W.  Rep.  393). 
5  Rule  5  of  Sup.  Ct.,  Oct.,  1893. 

*  R.  S.  942. 
-R.S.  975. 
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error  is  granted  and  a  bond  is  required,  the  certified  copy  must  be- 
filed  in  the  supreme  court  within  ten  days  from  the  granting  of  the 
application,  unless  further  time  be  allowed  by  special  order.  If 
the  copy  be  not  so  filed,  the  application  will  be  dismissed  by  the 
court  of  its  own  motion.1 

§  1218.  Citation  in  error;  notice  of  submission  of  certified  cases. 

When  the  supreme  court  grants  a  writ  of  error,  after  the  copy 
of  the  writ  of  error  bond  required  by  the  supreme  court  has  been, 
filed  in  the  supreme  court  the  clerk  issues  a  citation  in  error,  under 
the  rules  prescribed  by  the  supreme  court.2  If  no  bond  be  required 
the  citation  issues  immediately  upon  the  granting  of  the  application, 
for  the  writ.  The  citation  issues  to  the  defendant  or  defendants  in 
error,  or  to  his  or  their  attorneys  of  record,  notifying  him  or  them, 
that  the  writ  of  error  has  been  granted,  and  of  the  date  thereof, 
and  to  appear  and  defend  the  same.  It  must  be  returnable  in  ten.< 
days,  and  in  the  event  it  be  not  served  the  clerk  will  issue  other 
successive  citations  until  due  service  is  had.  Service  of  the  citation 
upon  one  attorney  will  be  deemed  service  upon  all  parties  repre- 
sented by  him.3 

When  a  court  of  civil  appeals  certifies  a  question  for  determina- 
tion, or  sends  up  any  cause  on  a  certificate  of  dissent,  either  upon 
its  own  motion  or  that  of  a  party,  the  clerk  of  the  supreme  court,, 
upon  receipt  of  the  briefs  filed  in  the  court  of  civil  appeals,  must 
issue  notices  to  the  attorneys  whose  names  appear  thereon  of  the- 
day  on  which  the  question,  or  cause,  as  the  case  may  be,  shall  be 
set  down  for  submission.4 

§  1219.  Cases  to  be  placed  on  trial  docket  and  numbered. 

When  service  of  the  citation  in  error  shall  have  been  had,  it  shall: 
be  the  duty  of  the  clerk  to  put  the  case  upon  the  trial  docket,  and 
to  mark  upon  the  file  the  number  of  the  case  as  shown  upon  such 
docket.  Cases  upon  the  trial  docket  shall  be  numbered  consecutively 
in  the  order  in  which  they  are  entered  thereon.5 

§  1220.  Submission  of  cases. 

Causes  will  be  regularly  submitted  on  Thursday  of  each  week,, 
though  a  case  may  be  set  down  for  submission  upon  another  day 
by  the  permission  or  direction  of  the  court.  A  case  will  stand  for 
submission  upon  the  first  regular  day  for  the  submission  of  causes 
coming  after  the  expiration  of  twenty  days  from  the  day  on  which. 

iRule  5  of  Sup.  Ct.,  Oct.,  1893. 

2R.S.  942. 

» Rule  5  of  Sup.  Ct.,  Oct.,  1892. 

<  Rule  12  of  Sup.  Ct.,  June,  1893.    See  §g  88-90,  ante. 

*  Rule  6  of  Sup.  Ct,  as  amended  in  1895. 
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the  writ  of  error  shall  have  issued,  provided  the  citation  in  error- 
shall  have  been  served  ten  days  before  such  submission  day.  If  not 
so  served,  then  the  case  will  be  subject  to  submission  on  the  first 
regular  submission  day  which  falls  ten  days  after  service  of  the 
citation.1 

§  1221.  Trial  to  be  on  questions  of  law;  may  require  original  tran- 
script. 

In  all  cases  of  writs  of  error  or  certificates  of  error  to  the  su- 
preme court,  the  trial  shall  be  only  upon  the  question  of  law  upon 
which  the  writ  of  error  was  allowed,  or  which  was  certified  to  the 
supreme  court  from  a  court  of  civil  appeals ;  but  the  supreme  court 
may  require  at  any  time  the  original  transcript  to  be  sent  up.2 

§  1222.  Briefs  and  arguments. 

When  any  cause  or  suit  may  be  taken  to  the  supreme  court  by 
writ  of  error,  the  briefs  and  arguments  filed  in  the  court  of  civil- 
appeals  must  be  submitted  to  the  supreme  court,  and,  in  addition, 
thereto,  the  attorney  for  either  party  may  file  additional  briefs 
under  such  rules  and  regulations  as  may  be  prescribed  by  the  su- 
preme court.3 

A  party  who  elects  to  file  a  brief,  in  addition  to  the  brief  filed  in 
the  court  of  civil  appeals,  must  comply  as  near  as  may  be  with  the 
rules  prescribed  for  briefing  causes  in  the  latter  court,  and  must 
confine  his  briefs  to  the  points  raised  in  the  motion  for  a  rehearing 
and  presented  in  the  application  for  a  writ  of  error.4 

When  any  court  of  civil  appeals  shall  certify  any  question  for 
determination,  or  shall  send  up  any  cause  upon  a  certificate  of  dis- 
sent, either  upon  its  own  motion  or  that  of  any  party,  the  certifi- 
cate in  either  case  must  be  accompanied  by  the  briefs  filed  in  the- 
court  of  civil  appeals.5 

1  Rules  7  and  8  of  Sup.  Ct.,  Oct.,  1893.    Rule  8  was  amended  in  1895  by  substi- 
tuting the  word  twenty  for  thirty. 

2  R  S.  967.    See  §§  80,  81,  ante.    Rule  5,  before  it  was  amended,  required  that 
the  original  transcript  be  sent  up  in  all  cases  in  which  a  writ  of  error  was- 
granted.    The  requirement  is  now  found  in  rule  1,  to  the  effect  that  the  orig- 
inal transcript  must  accompany  the  petition  for  a  writ  of  error. 

The  transcript  is  required  to  enable  the  supreme  court  to  decide  all  issues 
presented  for  its  determination  in  the  light  of  the  pleadings,  and  of  every  fact 
established  by  undisputed  evidence,  or  the  conclusions  of  the  court  of  civil  ap-. 
peals  upon  the  conflicting  evidence.  Clarendon  Land  Co.  v.  McClelland,  86  T. 
179  (23  S.  W.  Rep.  576,  1100).  See  §  81,  ante;  also  Meade  v.  Land  Co.,  85  T.  oia 
(22  S.  W.  Rep.  514). 

Affidavits  to  facts  to  which  no  testimony  was  adduced  in  the  trial  court  can- 
not be  considered  by  the  supreme  court.  Harris  r.  Shafer,  86  T.  314  (23  S.  "WV. 
Rep.  979;  24  S.  W.  Rep.  263). 

3  R  S.  968. 

«  Rule  11  of  Sup.  Ct.,  Oct.,  1892. 
3  Rule  12  of  Sup.  Ct.,  June,  1893. 
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The  briefs  filed  in  the  court  of  civil  appeals  must  accompany  the 
petition  for  a  writ  of  error.1 

§  1223.  Equal  division  or  disability  of  judges. 

"Whenever  the  supreme  court  shall  be  equally  divided  in  opinion 
•on  hearing  any  appeal  or  other  m-uter,  it  is  made  the  duty  of  the 
chief  justice  or  presiding  judge  of  the  court  to  certify  the  same  to 
the  governor;  also,  all  other  causes  of  disability,  on  account  of  the 
disqualification  of  the  judges  under  article  969  of  the  Revised  Stat- 
utes; whereupon  the  governor  must  immediately  commission  the 
required  number  of  persons  learned  in  the  law  for  the  determina- 
tion of  the  case  or  cases.  The  person  or  persons  so  commissioned 
must  possess  all  the  qualifications  prescribed  for  judges  of  the 
.supreme  court.2 

§  1224.  Order  of  trial  of  causes. 

Causes  on  the  docket  of  the  supreme  court  may  be  tried  by  dis- 
tricts, or  in  such  order  as  to  the  judges  may  seem  best  calculated  to 
promote  the  interest  and  convenience  of  the  parties  or  their  attor- 
neys.3 

£1225.  No  reversal  or  dismissal  for  want  of  form. 

The  statute  provides  that  there  shall  be  no  reversal  or  dismissal 
for  want  of  form;  provided,  that  the  requirements  of  the  law  and 
the  rules  of  the  court  be  sufficiently  complied  with  in  presenting 
the  case  to  enable  the  court  to  determine  the  same  upon  its  merits. 
In  each  case  the  supreme  court  must  affirm  the  judgment,  reverse 
=and  render  the  judgment  which  the  court  of  civil  appeals  ought  to 
have  rendered,  or  reverse  the  judgment  and  remand  the  case  to  the 
lower  court,  if  it  shall  appear  that  the  justice  of  the  case  demands 
another  trial.4 

It  is  evident  that  all  questions  material  to  the  determination  of 
the  case  which  may  arise  upon  the  appeal,  and  are  properly  pre- 
sented to  the  court,  should  be  decided  by  it;  and  that  it  should 
make  such  disposition  of  the  appeal  as  the  court  of  civil  appeals 
ought  to  have  made.5  When  it  devolves  upon  the  supreme  court 
to  enter  such  judgment  as  the  district  court  should  have  entered, 
an  erroneous  judgment  will  not  be  entered  because  the  point  of 
objection  had  not  been  assigned.6  Upon  reversal  for  error  in  con- 

i  Rule  1  of  Sup.  Ct.,  1895. 

2R.  S.  970.    As  to  disqualification  of  judges,  see  §§  38,  45,  46,  47,  ante.    As  to 
.quorum  in  supreme  court,  see  §  97,  ante. 
3R.  S.  971. 
4  R.  S.  972. 

» City  of  Austin  v.  Nalle,  85  T.  520  (22  S.  W.  Rep.  668,  960), 
«  Connor  v.  City  of  Paris,  87  T.  32  (27  S.  W.  Rep.  88). 
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elusions  of  law  by  the  trial  court,  there  being  no  dispute  as  to  the 
facts,  the  supreme  court  will  render  such  judgment  as  the  trial  court 
should  have  rendered.1 

g  1226.  Judgments  and  opinions. 

In  all  cases  decided  by  the  supreme  court,  the  judgment  or  decree 
of  the  court  must  be  pronounced  in  open  court.  The  opinion  of  the 
court  must  be  reduced  to  writing  in  those  cases  which  the  court,  in 
its  discretion,  may  deem  of  sufficient  importance  to  be  reported, 
-and  such  opinions  must  be  recorded  by  the  clerk  of  the  court  in  a 
book  kept  by  him  for  that  purpose.2 

§  1227.  Judgment  against  plaintiff  in  error  and  his  sureties;  execu- 
tion of. 

Whenever  the  supreme  court  on  the  trial  of  a  cause  brought  from 
any  court  of  civil  appeals  affirms  the  judgment  or  decree  of  such 
•court,  or  when  it  renders  such  judgment  or  decree  as  should  have 
been  rendered  by  the  court  of  civil  appeals,  and  such  judgment  is 
for  the  same  or  a  greater  amount,  or  of  the  same  nature  as  ren- 
dered in  the  court  below,  it  will  render  judgment  against  plaintiff 
in  error  and  his  sureties  on  his  bond,  a  copy  of  which  must  always 
accompany  the  transcript  of  the  record.  When  the  supreme  court 
renders  a  judgment  or  decree  as  here  contemplated,  the  lower  court 
from  which  the  cause  was  removed  is  not  required  to  make  any 
further  order  or  decree  therein,  but  the  clerk  of  said  lower  court, 
on  the  receipt  of  the  mandate  of  the  supreme  court  or  court  of 
civil  appeals,  will  proceed  to  issue  execution  thereon  as  in  other 
-cases.3 

§  1228.  Judgments  become  final,  when;  mandate,  when  issued. 

The  judgments  of  the  supreme  court  are  final  at  the  expiration 
of  fifteen  days  from  the  rendition  thereof,  when  no  motion  for  re- 
hearing has  been  filed.  Upon  the  rendition  of  final  judgment,  the 
clerk  of  the  supreme  court,  upon  payment  of  costs,  will  issue  the 
mandate  in  the  case.  If  for  any  cause  the  court  should  set  aside 
its  judgment  after  the  mandate  has  been  issued,  the  clerk  will  at 

i  Sweeney  v.  Railway  Co.,  84  T.  433  (19  S.  W.  Rep.  555).  The  supreme  court 
•will  not  reverse  a  judgment  properly  rendered  merely  to  give  the  losing  party 
an  opportunity  to  introduce  testimony  not  used  on  the  trial,  and  especially  when 
he  claims  no  interest  under  the  title  he  seeks  to  establish.  Harris  v.  Shafer,  86 
T.  314  (23  S.  W.  Rep.  979;  24  S.  W.  Rep.  263). 

In  an  action  for  value  of  property  unlawfully  taken  by  the  defendants,  how- 
ever clear  the  right  to  recovery  may  be  shown  on  appeal  from  an  adverse  judg- 
ment, the  court  cannot  reverse  and  render  unless  the  value  of  the  property 
.appears.  Bettes  v.  Weir  Plow  Co.,  84  T.  543  (19  S.  W.  Rep.  705). 

2R.  S.  974. 

3R.S.  975,  983. 
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once  notify  the  party  to  whom  the  mandate  was  delivered,  and  the 
clerk  of .  the  court  to  which  it  was  directed,  to  return  it  at  once. 
All  mandates  issue  to  the  court  in  which  the  original  judgment  was 
entered.1  The  statute  provides  that  the  mandate  shall  not  be  deliv- 
ered until  all  the  costs  of  the  supreme  court  and  of  the  court  of 
civil  appeals  have  been  paid.2 

§  1229.  Rehearing;  requisites  of  motion;  notice  to  adverse  party. 
Any  party  desiring  a  rehearing  of  any  matter  determined  by  the- 
supreme  court  may,  within  fifteen  days  after  the  date  of  entry  of 
the  judgment  or  decision  of  the  court,  file  with  the  clerk  of  the 
court  his  motion  in  writing  for  a  rehearing  thereof,  in  which  mo- 
tion the  grounds  relied  upon  for  the  rehearing  must  be  distinctly 
specified,  and  the  name  and  residence  of  the  counsel  of  the  opposing 
party,  if  known,  and  if  not  known,  then  the  name  and  residence  of 
the  opposing  party  as  shown  in  the  record.  Should  the  court  ad- 
journ within  less  time  than  fifteen  days  after  the  rendition  of  the- 
judgment,  it  may  make  such  rules  and  regulations  in  reference  to- 
the  filing  of  the  motion  as  to  it  may  seem  best  for  the  promotion 
of  the  interest  of  all  the  parties  concerned. 

Upon  the  filing  of  the  motion  with  the  clerk,  he  will  make  a  cer- 
tified copy  and  transmit  it  by  mail  to  the  sheriff  or  any  constable- 
of  the  county  in  which  the  attorney  or  opposing  party,  as  the  case- 
may  be,  is  alleged  in  the  motion  to  reside,  together  with  a  precept 
commanding  him  to  deliver  the  copy  of  the  motion  to  the  person- 
named  in  such  precept.  Upon  the  receipt  of  the  precept  and  copy 
of  motion  by  the  officer  it  is  his  duty  to  deliver  the  copy  of  the- 
motion  to  the  person  named  in  the  precept,  if  found  in  his  county,, 
and  to  return  the  precept  to  the  court  by  mail,  stating  thereon  at 
what  time  and  to  whom  he  delivered  the  copy  of  the  motion,  or 
that  the  party  named  in  the  precept  is  not  to  be  found  in  his. 
county,  as  the  case  may  be.  Service  of  the  motion  on  any  one  of 
several  parties  or  their  attorneys  to  a  cause  will  be  sufficient  service 
on  all.  At  any  time  after  five  days  from  the  return  of  the  pre- 
cept served,  the  court  may  hear  and  determine  the  motion,  and  not 
sooner.3 

§  1230.  Motions,  when  heard;  notice  of;  motion  docket. 

Motions  in  a  case  not  submitted  will  be  heard  on  the  day  next 
preceding  the  submission  day  for  such  case;  and  the  adverse  party 
will  be  required  to  take  notice  of  all  motions  filed  in  the  cause  on 
or  before  the  Tuesday  immediately  preceding  such  submission  day. 

i  R.  S.  976. 

2R.S.  984.    See  §  742,  ante. 

3  R.S.  977-981.    See  §§  1200-1203,  ante. 
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Notice  must  be  given  of  all  motions  filed  after  that  time.  The 
clerk  is  required  to  keep  a  motion  docket,  upon  which  shall  be  en- 
tered every  motion  as  soon  as  filed.  The  motions  must  be  numbered 
•consecutively  upon  the  docket,  and  its  number  must  be  placed  on. 
the  motion  itself.1 

§  1231.  Clerk  of  the  supreme  court;  deputies. 

It  is  the  duty  of  the  clerk  of  the  supreme  court  to  procure  a  seal 
ior  the  use  of  the  court,  according  to  a  design  specified  in  the  stat- 
ute;2 to  file  and  carefully  preserve  the  transcripts  of  all  records 
•certified  to  the  supreme  court,  and  all  papers  relative  thereto,  and 
to  docket  all  causes  in  the  order  in  which  the  court  shall  direct; 3 
•and  he  must  faithfully  record  the  decisions  of  the  court,  and  certify 
its  judgments  to  the  courts  from  which  the  causes  were  brought.4 
He  may  appoint  not  more  than  two  deputies  at  any  time,  when- 
ever authorized  to  do  so  by  a  majority  of  the  judges  of  the  su- 
preme court,  which  authority  must  appear  of  record  in  the  min- 
utes of  the  court.  The  deputies  may  discharge  all  the  duties 
required  by  law  of  the  clerk,  and  they  are  required  to  give  bond 
in  the  same  manner  and  amount  as  the  clerk,  to  be  approved  by 
.the  judges.5  The  clerk  gives  a  bond  in  a  penalty  of  $5,000.6 

§  1232.  Custody  of  transcript;  argument;  notice  of  disposition  of 
case. 

The  rules  prescribed  for  the  courts  of  civil  appeals  as  to  the  cus- 
tody of  transcripts,  the  argument  of  causes,  and  as  to  the  notices 
to  attorneys  of  the  disposition  of  a  case  govern  in  the  supreme  court.7 

1  Rules  9  and  10  of  Sup.  Ct.,  Oct.,  1892. 

2  R.  S.  953. 

*R.  S.  954;  Rules  2  and  6. 

«  R.  S.  955. 

*  R.  S.  956. 

«  R.  S.  950. 

~  Rule  13  of  Sup.  Ct,  1895.  See  §§  1189,  1203,  1207,  ante. 
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1233.  Nature  and  office. 

1234.  When  execution  issues;  super- 

sedeas. 

1235.  Execution  docket. 

1236.  Alias  or  pluries  executions. 

1237.  On    judgments     of    appellate 

courts. 

1238.  Requisites  of  an  execution. 

1239.  To  what  county  execution  is- 

sues. 

1240.  Procedure  on  the  death  of  a 

party. 

1241.  Indorsements  by  the  officer. 

1242.  Assignment  of  judgment. 

1243.  Against  executors,  administra- 

tors and  guardians. 

1244.  No  execution  against  a  county. 

1245.  Execution  against  a  city. 

1246.  Personal    property  subject  to 

levy. 

1247.  Interests  in  land  subject  to  levy. 

1248.  Exemptions. 

1249.  Homestead  exemption. 

1250.  Duties  and  liabilities  of  the  of- 

ficer. 

1251.  Officer  must  levy  without  delay. 

1252.  Pointing  out  property;  order  of 

levy  where  no  property  is  des- 
ignated. 

1253.  Levy  on  property  sold,  pledged 

or  mortgaged. 

1254.  Levy  on  interest  of  partner. 

1255.  Levy  on  land. 

1256.  Levy  on  personal  property. 


§  1257.  Levy  on  animals  running  at 
large. 

1258.  Levy  on  husband's  interest  in 

property;  confusion  of  prop- 
erty. 

1259.  Levy  on  stock  of  corporation. 

1260.  Property  of  railroad  companies. 

1261.  Levy  upon  property  in  hands 

of  receiver. 

1262.  Duty  of  officer  in  keeping  prop- 

erty; expenses. 

1263.  Delivery  bond. 

1264.  Effect  of  the  levy;  lien. 

1265.  How  stockholders  made  liable 

on  execution. 

1266.  Liability   of     stockholders    to» 

creditors  and  to  each  other. 

1267.  Contribution  among  stockhold- 

ers. 

1268.  Only  liable  for  unpaid  stock. 

1269.  Plaintiff  has  right  to  control 

execution. 

1270.  When  judgment  becomes  dor- 

mant. 

1271.  Proceedings  to  revive  dormant 

judgment. 

1272.  Judgment  liens. 

1273.  Same  —  The  abstract  and  index.. 
1274  Effect  and  priority  of  lien. 

1275.  Execution  returnable,  when. 

1276.  The  return. 

1277.  Return  of  nulla  bona. 

1278.  Death  of  the  officer. 

1279.  Satisfaction    of    execution   or- 

judgment. 


§  1233.  Nature  and  office. 

An  execution  is  a  writ  which  authorizes  the  proper  officer  to 
carry  into  effect  the  final  judgment  of  the  court  from  which  it 

*  Execution  against  principal  and  surety,  see  §  1016,  ante;  R.  S.  2341, 3813,  3814. 
Consult  the  chapter  on  Attachment  as  to  the  levy  of  writs.  Collection  of  costs, 
see  g§  716,  742,  ante. 
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issues.1  It  is  founded  on  the  judgment,  and  must,  of  course,  b& 
authorized  by  and  conform  to  it.2  The  courts  are  required  to  carry 
their  judgments  into  execution ; 3  and  in  counties  in  which  the  juris- 
diction of  the  county  court  is  transferred  to  the  district  court,  the- 
latter  court,  on  receiving  a  certified  copy  of  a  judgment  of  the- 
county  court,  is  authorized  to  enforce  such  judgment  by  execution 
or  otherwise.4 

§  1234.  When  execution  issues;  supersedeas. 

From  and  after  the  adjournment  of  every  district  or  county  court,, 
it  is  the  duty  of  the  clerk  to  tax  the  costs,  in  every  case  in  which  a  final 
judgment  has  been  rendered,  against  the  party  liable  therefor  under 
such  judgment,  and  which  have  not  been  paid  by  him,  and  to  issue- 
execution  for  the  enforcement  of  such  judgment  and  the  collection 
of  such  costs.5  Execution  may  issue  before  adjournment.  After 
the  expiration  of  twenty  days  from  and  after  the  rendition  of  a 
final  judgment  in  the  district  or  county  court,  and  after  the  over- 
ruling of  any  motion  therein  for  a  new  trial  or  in  arrest  of  judg- 
ment, if  no  supersedeas  bond  on  appeal  or  writ  of  error  has  been 
filed  and  approved,  the  clerk  must  issue  execution  upon  such  judg- 
ment upon  the  application  of  the  successful  party ; 6  but  if  a  super- 

1 3  Bouv.  Inst.  561;  Webster's  Dictionary;  Bouv.  Die.,  "Execution."  The  term 
"execution"  applies  to  all  process  issued  to  carry  into  effect  the  final  judg- 
ment of  a  court.  Any  writ  which  authorizes  the  officer  to  carry  into  effect 
such  judgment  is  an  execution.  Pierson  v.  Hammond,  22  T.  585;  Smith  wick  v. 
Kelly,  79  T.  564  (15  S.  W.  Rep.  486).  It  is  the  embodied  power  of  the  court,  in  the 
shape  of  a  command  to  a  ministerial  officer,  respecting  the  rights  of  the  parties^ 
to  a  judgment,  and  imposing  upon  the  officer  certain  duties  and  liabilities  pre- 
scribed by  law.  Per  Roberts,  J.,  in  Lockridge  v.  Baldwin,  26  T.  307;  Henry  v. 
Moore,  1  App.  C.  C.,  §  882. 

2  There  can  be  no  rule  of  law  more  firmly  established  than  that  the  execution 
must  be  authorized  by  and  conform  to  the  judgment.     If  there  be  no  judgment 
for  costs  there  can  be  no  execution  for  them,  unless  the  execution  be  founded, 
on  some  positive  provision  of  the  statute  superseding  the  general  rule.    Criswell 
v.  Ragsdale,  18  T.  443. 

3  R.  S.  1339.    See  g§  632-637,  ante,  as  to  the  methods  of  enforcing  judgments, 
4R.  S.  1105.     The  clerk  of  the  district  court  has  no  authority  to  issue  an  exe- 
cution upon  a  county  court  judgment,  when  a  copy  of  the  judgment  has  not 
been  certified  to  the  district  clerk  and  recorded  in  his  minutes,  and  a  sale  under 
it  is  void.     But  the  judgment  under  which  the  land  was  sold  being  valid,  the 
execution  purchaser  is  entitled  to  have  the  purchase-money  paid  by  him  re- 
funded by  the  heirs  of  the  defendant  in  execution,  who  sue,  before  they  can 
recover  the  land  from  the  defendants.     Richards  v.  Belcher,  6  Civ.  App.  284  (25- 
S.  W.  Rep.  740). 

5  R  S.  2324    The  policy  of  permitting  executions  to  issue  for  officers'  costs,, 
pending  suits,  thereby  enabling  them  to  seize  and  sell  the  subject-matter  of 
litigation,  is  of  legislative  origin,  which  the  courts  cannot  change  and  the  con- 
sequences of  which  they  cannot  prevent.     Brown  v.  Renfro,  63  T.  600.     See 
§  716,  ante. 

6  R  S.  2325.  As  to  the  time  within  which  an  appeal  may  be  taken  and  bond  given, 
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bond  is  afterwards  filed  and  approved,  Avithin  the  time  pre- 
scribed by  law,  the  clerk  must  immediately  issue  a  writ  of  supersedeas, 
suspending  all  further  proceedings  under  such  execution.1 

Upon  the  filing  of  an  affidavit  that  the  party  against  whom  a 
judgment  for  money,  other  than  a  judgment  for  costs  only,  has 
'been  rendered,  is  about  to  remove  his  property  out  of  the  county, 
•or  is  about  to  transfer  or  secrete  his  property  for  the  purpose  of 
defrauding  his  creditors,  the  clerk  may  issue  execution  immediately.2 

Where  judgment  is  rendered  against  the  sureties  on  an  appeal  or 
error  bond  executed  by  a  receiver,  execution  may  issue  against  the 
-sureties  within  twenty  days  after  the  rendition  of  such  judgment.3 

Where  a  new  trial  is  granted  to  one  against  whom  judgment  has 
t>een  rendered  by  default  on  citation  by  publication,  in  order  to 
-suspend  process  on  the  judgment  the  part}7  must  enter  into  bond  to 
ithe  plaintiff  as  provided  by  statute.4 

§  1235.  Execution  docket. 

The  clerk  of  each  of  the  several  courts  is  required  to  keep  an  ex- 
ecution docket,  in  which  he  must  enter  a  statement  of  all  executions 
as  they  are  issued  by  him,  specifying  the  names  of  the  parties,  the 
amount  of  the  judgment,  the  amount  due  thereon,  the  rate  of  inter- 
est when  it  exceeds  eight  per  cent.,  the  costs,  the  date  of  issuing 
the  execution,  to  whom  delivered,  and  the  return  of  the  sheriff 
rthereon,  with  the  date  of  such  return  ;  such  docket  entries  are  taken 
and  deemed  to  be  a  record.5  He  must  keep  an  index  and  cross- 
index  to  the  execution  docket,  and  when  execution  is  in  favor  of  or 
.against  several  persons  it  must  be  indexed  in  the  name  of  each  per- 

see  R.  S.  1387;  ante,  §  1133.  The  word  "execution,"  as  used  in  that  law,  when 
considered  in  reference  to  a  judgment  for  money,  means  such  process  as  would 
-authorize  the  seizure  and  sale  of  the  judgment  debtor's  property  in  order  to 
satisfy  the  judgment  —  the  final  process  by  which  the  judgment  may  be  car- 
xied  into  complete  effect.  Gruner  v.  Westin,  66  T.  209  (18  S.  W.  Rep.  512). 

The  fact  that  the  court  rendering  a  final  judgment  has  not  adjourned  at  the 
time  of  the  issuance  of  execution  on  such  judgment  is  immaterial  if  twenty 
days  have  elapsed  between  the  date  of  judgment  and  the  date  of  the  issuance 
of  the  writ.  Bumpass  v.  Morrison,  70  T.  756  (8  S.  W.  Rep.  596). 

1  R.  S.  1406,  2326;  ante,  §  1138. 

2  R.  S.  2328.     This  provision  is  similar  to  article  1662  of  the  Revised  Statutes, 
in  relation  to  justices'  courts,  and  it  is  held  that  the  affidavit  under  that  article 
need  not  state  that  property  is  being  removed  with  intent  to  defraud  creditors. 
Where  property  is  being  removed  from  the  county,  the  suing  out  of  an  execu- 
tion in  less  than  ten  days  from  the  judgment,  no  malice  being  shown,  is  not  a 
ground  for  an  award  of  exemplary  damages.     Proof  that  a  large  part  of  the 
property  was  about  to  be  removed  would  justify  an  execution.     It  is  not  proper 
in  such  a  case  to  instruct  the  jury  that  malice  may  be  inferred  from  want  of 
probable  cause.    Clifford  v.  Lee,  23  S.  W.  Rep.  843. 

3R.  S.  1481. 

<R.  S.  1377;  ante,  §  689. 

s  R.  S.  1087,  1146,  2392. 
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«on.  Any  clerk  who  shall  fail  to  keep  an  execution  docket  and 
index  thereto,  as  directed,  or  shall  neglecl  to  make  the  entries 
therein,  besides  being  punished  as  provided  in  the  penal  law,  is 
made  liable  to  any  person  injured  for  the  amount  of  damages  sus- 
tained by  such  neglect,  to  be  recovered  in  a  suit  against  him  and 
•his  sureties  on  his  official  bond.1 

§  1236.  Alias  or  pluries  execution. 

When  an  alias  or  pluries  execution  is  issued,  it  must  show  on  its 
face  the  number  of  previous  executions  which  have  been  issued  on 
the  judgment.2  An  indorsement  of  "  al.  execution  "  on  the  back 
of  a  writ  of  execution,  and  a  mention  in  the  bill  of  costs  attached 
to  such  writ  of  the  items  of  costs  for  the  issuance  of  previous  exe- 
cutions, is  not  a  compliance  with  the  requirement  of  the  statute. 
The  issuance  of  an  alias  execution  to  another  county  to  be  levied 
on  land  there,  while  the  judgment  debtor  owns  personal  property 
in  the  county  where  the  judgment  was  rendered,  which  has  not 
"been  levied  on,  and  which  he  has  not  been  called  on  to  point  out, 
constitutes  an  irregularity.3 

§  1237.  On  judgments  ot  appellate  courts. 

When  the  supreme  court  or  a  court  of  civil  appeals  affirms  a  judg- 
ment of  a  lower  court,  or  renders  such  judgment  as  should  have 
•been  rendered  by  the  lower  court,  the  clerk  of  the  lower  court,  on 
receipt  of  the  mandate,  will  proceed  to  issue  execution  as  in  other 
cases,  without  any  further  order  by  the  trial  court.4  The  mandate 
of  the  supreme  court  issues  directly  to  the  court  in  which  the  orig- 
inal judgment  was  rendered.5  Judgments  on  appeal  or  certiorari 
from  a  justice's  court  are  enforced  by  the  district  or  county  court.6 
.  In  cases  where  a  money  judgment  has  been  appealed  with  super- 
sedeas  bond  by  a  sole  defendant,  or  by  all  the  defendants  when 
there  are  more  than  one,  and  on  hearing  has  been  affirmed,  with 
the  ordinary  judgment  against  appellant  and  sureties,  execution 
should  issue  on  the  judgment  of  the  appellate  court,  and  not  upon 

1  R  S.  2393,  2394.    See  Portis  v.  Ennis,  27  T.  574,  as  to  use  of  entries  as  original 
evidence. 

2  R.  S.  2338. 

3  Driscoll  v.  Morris,  2  Civ.  App.  603  (21  S.  W.  Rep.  629).    The  court  did  not  err 
in  charging  that  if  the  jury  found  that  at  the  sale  under  the  alias  execution  the 
land  was  struck  off  to  the  execution  plaintiff  at  a  grossly  inadequate  price,  and 
that  the  irregularities  mentioned  conduced  to  such  inadequacy  of  price,  they 
should  find  in  favor  of  the  party  seeking  to  have  such  sale  canceled  and  an- 
nulled; but  if  the  irregularities  did  not  conduce  to  such  inadequacy,  they  should 
not  find  in  favor  of  such  party. 

4  R  S.  975,  983,  1028,  1035;  Lemmel  v.  Pauska,  54  T.  505. 

6  R  S.  976.    The  mandate  will  not  issue  until  the  costs  are  paid.    R  S.  984, 
1029, 1036;  ante,  §  743. 
6R  S.  1343. 
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the  judgment  appealed  from.  The  execution  upon  return  of  man- 
date affirming  a  money*judgment  should  recite  the  fact  of  the  rendi- 
tion of  the  former  judgment,  the  appeal  therefrom,  and  the  rendition 
of  the  judgment  of  affirmance,  etc.1 

§  1238.  Requisites  of  an  execution. 

The  style  of  an  execution  must  be  "The  State  of  Texas."2  It 
is  directed  to  the  sheriff  or  any  constable  of  the  proper  county, 
and  must  be  signed  by  the  clerk  officially,  and  sealed  with  the  seal 
of  the  court.  It  must  correctly  describe  the  judgment,  stating  the 
court  wherein  and  the  time  when  rendered,  the  names  of  the  par- 
ties, the  amount  if  it  be  for  money,  and  the  amount  actually  due 
thereon  if  less  than  the  original  amount,  the  rate  of  interest  if 
other  than  six  per  cent.,  and  must  have  the  following  requisites: 

1.  The  several  items  of  the  bill  of  costs  to  be  collected  under 
the  execution  must  be  indorsed  thereon  in  intelligible  words  and1 
figures. 

2.  If  the  judgment  be  for  money  simply,  it  must  require  the  offi- 
cer to  satisfy  the  judgment  out  of  the  property  of  the  debtor  sub- 
ject to  execution. 

3.  If  the  judgment  commands  the  sale  of  particular  property  for 
the  satisfaction  thereof,  the  writ  must  be  framed  accordingly. 

4.  If  the  judgment  be  for  the  delivery  of  the  possession  of  real 
or  personal  property,  the  writ  must  require  the  officer  to  deliver 
the  possession  of  the  same,  particularly  describing  it,  to  the  party 
entitled  thereto,  and  may,  at  the  same  time,  require  the  officer  to- 
satisfy  any  costs,  damages  or  rents  and  profits  recovered  by  the 
same  judgment,  out  of  any  property,  subject  to  execution,  of  the 
party  against  whom  it  is  rendered. 

5.  If  the  judgment  be  for  the  recovery  of  personal  property  or 
its  value,  the  writ  must  command  the  officer,  in  case  a  delivery 
thereof  cannot  be  had,  to  levy  and  collect  the  value  thereof  for 
which  the  judgment  was  recovered,  to  be  specified  therein,  out  of 
any  property  of  the  party  against  whom  the  judgment  was  ren- 
dered, liable  to  the  execution. 

6.  It  must  require  the  officer  to  satisfy  the  costs  adjudged  against 
the  party,  and  the  further  costs  of  executing  the  writ,  out  of  any 
property  liable  to  execution  of  the  party  against  whom  the  judg- 
ment was  rendered. 

7.  When  an  alias  or  pluries  execution  is  issued,  it  must  show 
upon  its  face  the  number  of  previous  executions  which  have  been 
issued  on  the  judgment.3 

1  Irvin  v.  Ferguson,  83  T.  491  (18  S.  W.  Rep.  820). 

2  Const,  art.  V,  §  12;  R  S.  1447,  2338.    Objections  to  the  style  of  the  writ  can- 
not be  taken  after  it  has  performed  its  functions.    Portis  v.  Parker,  8  T.  23. 

3RS.  2338,  2489. 
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Every  writ  and  process  must  be  dated  and  tested  by  the  clerk, 
with  the  seal  of  the  court  impressed  thereon,  and  the  date  of  the 
issuance  of  the  writ  must  be  noted  thereon.1 

An  execution  must  be  authorized  by  the  judgment.  If  there  be 
no  judgment  for  costs  there  can  be  no  execution  for  costs,  unless 
the  execution  be  founded  on  some  positive  provision  of  statute 
superseding  the  general  rule.2 

A  clear  distinction  exists  between  defects  in  an  execution  which 
affect  the  power  to  sell  and  those  which  do  not.  Many  authorities 
are  referred  to  to  show  that  an  execution  after  a  sale,  in  a  collat- 
eral proceeding,  will  not  be  held  void  for  irregularities,  such  as  a 
variance  between  it  and  the  judgment  in  names,  dates,  etc.3  An 
execution  cannot  be  quashed  after  it  has  performed  its  functions 
and  has  been  returned  by  the  sheriff.  A  claimant  of  property 
seized  under  execution  will  not  be  heard  to  assert  its  invalidity  un- 
less it  be  void.  Only  such  defects  as  are  apparent  on  the  face  of 
an  execution,  and  the  records  on  which  the  questions  presented  by 
a  motion  to  quash  the  execution  arise,  can  be  reached  by  such  mo- 
tion. A  third  party  desiring  to  attack  the  validity  of  an  execution 
which  is  voidable  only  should  do  so  by  direct  pleading,  or  excep- 
tions filed  in  the  nature  of  a  demurrer  to  the  sufficiency  of  evidence, 
in  case  the  supposed  defect  renders.it  void,  or  by  tendering  an  issue 
of  fact  under  the  direction  of  the  court.  Unless  the  execution  be 
attacked  in  some  such  way,  no  presumption  will  be  indulged  in 
favor  of  a  judgment  declaring  the  invalidity  of  the  execution,  not- 
withstanding there  is  neither  statement  of  facts  nor  bill  of  excep- 
tions in  the  transcript.4 

Though  ordinarily,  if  there  be  no  objection  to  the  form  of  a  writ 
of  execution,  by  motion  to  quash  or  vacate  it,  it  will  in  many  cases, 
where  there  is  a  variance  between  the  writ  and  the  judgment  which 
is  produced  to  support  it,  be  treated  as  valid,  it  will  not  be  so  re- 
garded when  the  execution  describes  a  different  defendant  from 
the  one  mentioned  in  the  judgment  produced  to  support  it.5  Where 
in  rendering  judgment  on  appeal  a  surety  in  the  appeal  bond  is  not 
included,  an  execution  against  such  surety  is  void.6 

i  R.  S.  1447. 

2Criswell  v.  Ragsdale,  18  T.  443.  But  see  R  S.  2324;  ante,  §  716,  on  the  duty 
of  the  clerk  to  tax  the  costs  and  issue  execution  therefor. 

3  Horton  v.  Garrison,  1  Civ.  App.  31  (20  S.  W.  Rep.  773). 

4  Header  Co.  v.  Aringdale,  58  T.  447. 
5 Battle  v.  Guedry,  58  T.  111. 

6  Trammel  v.  Watson,  25  T.  Sup.  210.  A  mistake  of  three  days  as  to  the  date 
of  the  judgment  was  held  to  be  a  manifest  clerical  error,  and  not  sufficient  to 
vitiate  a  sale,  the  judgment  being  otherwise  properly  described.  Alexander  v. 
Miller,  18  T.  893.  An  erroneous  description  of  the  judgment  as  one  bearing  in- 
terest will  render  the  execution  void  collaterally.  Fitch  v.  Boyer,  51  T.  336. 

Where  the  judgment  creditor  has  sold  the  judgment,  the  unauthorized  in. 
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§  1239.  To  what  county  execution  issues. 

"Where  the  execution  requires  that  the  judgment  shall  be  made 
out  of  the  property  of  the  debtor,  it  must  be  issued  in  the  first  in- 
stance to  the  county  in  which  the  judgment  was  rendered,  and  upon 
the  return  thereof  that  no  property  can  be  found,  or  not  sufficient 
to  satisfy  the  same,  execution  may  be  issued  to  any  other  county  in 
the  state. 

Where  the  execution,  or  any  writ  in  the  nature  thereof,  requires 
the  sale  or  delivery  of  specific  real  or  personal  property,  it  may  be 
issued  to  the  county  where  the  property  or  some  part  thereof  is 
situated.  Process  in  the  nature  of  an  execution  which  requires 
only  the  delivery  of  real  or  personal  property  may  be  issued  at  the 
same  time  to  different  counties.1 

The  issuance  of  an  execution  first  to  a  county  other  than  that  in 
which  judgment  is  rendered  is  an  irregularity  of  which  no  one  not 
having  an  interest  in  the  property  levied  upon  can  complain.2  An 
execution  addressed  to  the  sheriff  of  one  county  will  not  justify  a 
seizure  of  property  by  the  sheriff  of  another  county,  and  such  pro- 
cess is,  in  the  hands  of  the  latter  officer,  void  on  its  face.3  Two 
executions  in  the  same  case  were  issued  on  the  same  day,  one  to  the 
sheriff  of  the  county  where  the  judgment  was  rendered.  This  exe- 
cution was  returned  the  day  issued,  and  it  was  presumed  that  such 
return  was  made  before  the  issuance  of  the  other,  which  was  di- 
rected to  officers  of  another  county,  and  under  which  sale  was  made. 
The  issuance  of  executions  subsequent  to  the  one  under  which  sale 
was  made  of  the  land  in  litigation,  to  other  counties,  although 
fraudulent  in  attempting  to  hinder  and  delay  other  creditors,  would 
not  affect  the  title  of  a  purchaser  under  such  second  execution  hav- 
ing no  notice  of  the  facts  constituting  the  fraud.4 

sertion  in  the  execution  of  the  words  for  the  use  of  his  vendee  should  be  treated 
as  surplusage.  Owens  v.  Clark,  78  T.  547  (15  S.  W.  Rep.  101). 

i  R.  S.  2335-2337. 

2G.,  C.  &  S.  F.  Ry.  Co.  v.  Morris,  67  T.  692  (4  S.  W.  Rep.  156);  Earle  v.  Thomas, 
14  T.  583;  Sydnor  v.  Roberts,  13  T.  598. 

3  Steel  v.  Metcalf,  4  Civ.  App.  313  (23  S.  W.  Rep.  474).  In  1859,  under  a  judg- 
ment rendered  in  the  district  court  of  Bexar  county  in  1858,  an  execution  was 
issued  to  the  sheriff  of  said  county.  The  sheriff  levied  upon  and  sold  a  tract  of 
land  in  Frio  county.  Frio  had  been  created  out  of  Bexar,  but  had  not  been 
organized.  Jurisdiction  was  given  to  the  nearest  county.  Such  sale  in 
Bexar  county  was  valid.  Henson  v.  Sackville,  2  Civ.  App.  416  (21  S.  W.  Rep. 
187). 

A  judgment  rendered  and  recorded  in  a  county  to  which  another  is  attached 
for  judicial  purposes  becomes  a  lien  on  property  in  the  latter  county,  and  exe- 
cution may  issue  to  the  sheriff  of  the  former  county.  Folts  v.  Ferguson,  77  T. 
301  (13  S.  W.  Rep.  1037). 

<Brackenridge  v.  Cobb,  85  T8  448  (21  S.  W.  Rep.  1034);  S.  C.,  2  Civ.  App.  161 
(21  S.  W.  Rep.  614). 
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§  1240.  Procedure  on  the  death  of  a  party. 

The  statute  on  executions  uses  the  terms  plaintiff  and  defendant 
to  designate  the  parties  for  and  against  whom  the  execution  issues. 
By  the  former  term  is  meant  the  party  in  whose  favor  judgment  is 
rendered,  and  by  the  latter  the  party  against  whom  judgment  is 
rendered.1 

Where  a  sole  plaintiff,  or  one  of  several  plaintiffs,  dies  after  judg- 
ment, execution  issues  in  the  name  of  the  legal  representative  of 
the  deceased  sole  plaintiff,  or  in  the  names  of  the  surviving  plaint- 
iffs and  the  legal  representative  of  the  deceased  plaintiff,  as  the 
case  may  require,  upon  an  affidavit  of  such  death  being  filed  with 
the  clerk,  together  with  a  certificate  of  the  appointment  of  such 
representative,  under  the  hand  and  seal  of  the  clerk  of  the  court 
wherein  such  appointment  was  made.  When  an  executor,  admin- 
istrator, guardian  or  trustee  of  an  express  trust  dies  or  ceases  to  be 
such  executor,  administrator,  guardian  or  trustee  after  judgment, 
execution  issues  in  the  name  of  his  successor,  upon  an  affidavit  of 
death  being  filed  with  the  clerk,  together  with  the  certificate  of  the 
appointment  of  such  successor  as  above  required.  When  a  person 
in  whose  favor  a  judgment  is  rendered  for  the  use  of  another  dies 
after  judgment,  execution  issues  in  the  name  of  the  party  for  whose 
use  the  suit  was  brought,  upon  an  affidavit  of  such  death  being  filed 
with  the  clerk.2 

Where  a  sole  defendant  dies  after  a  judgment  for  money  against 
him,  execution  will  not  be  issued  thereon,  but  the  judgment  may  be 
proved  up  and  paid  in  due  course  of  administration.  In  all  cases 
of  judgments  other  than  money  judgments,  where  the  sole  defend- 
ant or  one  or  more  of  several  joint  defendants  shall  die  after  judg- 
ment, upon  an  affidavit  of  such  death  being  filed  with  the  clerk, 
together  with  the  certificate  of  the  appointment  of  a  representative 
of  such  decedent,  under  the  hand  and  seal  of  the  clerk  of  the  court 
wherein  such  appointment  was  made,  the  proper  process  on  such 
judgment  will  issue  against  such  representative.3 

IRS.  2334. 

2  R.  S.  2329-2331.   An  execution  under  which  land  was  sold,  which  was  formal 
in  other  respects,  recited  that  the  plaintiff  in  whose  favor  the  judgment  was 
rendered  was  dead,  and  gave  the  name  of  <fne  who  it  stated  had  administered 
on  his  estate.    In  a  collateral  attack  upon  the  title  acquired  by  a  purchaser  at 
a  sale  under  the  execution,  held:  (1)  There  being  but  one  mode  recognized  by 
statute  by  which  information  on  which  he  could  act  could  be  communicated  to 
a  clerk,  informing  him  of  the  death  of  a  judgment  creditor  and  of  administra- 
tion on  his  estate,  it  will  be   presumed  that  he  obtained  his  knowledge  of  the 
facts  in  that  mode.     (2)  There  is  no  statutory  requirement  that  the  clerk  shall 
recite  in  the  writ  the  source  of  his  information  on  the  subject.     (3)  The  writ 
was  sufficient,  and  the  seal  of  court  attached  thereto  raises  a  presumption  of 
authority  for  its  issuance.     Scott  v.  Lyons,  59  T.  593. 

3  R.  S.  2332,  2333.     An  execution  issued  in  1881,  under  which  property  was 
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The  death  of  the  defendant  after  the  execution  is  issued  will  op- 
erate as  a  supersedeas  thereof ;  but  the  lien  of  the  execution,  when 
one  has  been  acquired  by  a  levy,  must  be  recognized  and  enforced 
by  the  county  court  in  the  payment  of  the  debts  of  the  deceased. 

An  execution  will  not  be  abated  by  the  death  of  the  plaintiff 
therein  after  the  execution  has  been  issued,  but  it  must  be  exe- 
cuted and  returned  in  the  same  manner  as  if  the  plaintiff  was  still 
living.1 

§  1241.  Indorsements  by  the  officer. 

The  officer  receiving  an  execution  must  indorse  thereon  the 
exact  hour  and  day  when  he  received  it,  and  if  he  receives  more  than 
one  on  the  same  day  against  the  same  person,  he  must  number 

levied  on  and  sold  as  the  property  of  a  judgment  debtor,  recited  the  rendition 
of  the  judgment  on  April  12,  1867,  in  favor  of  G.  against  S.,  C.  and  H.,  "exec- 
utors  of  the  will "  of  the  judgment  debtor,  and  commanded  the  sheriff  to  make 
the  money  out  of  the  property  of  those  who  were  styled  executors.  Held: 
(1)  The  judgment  did  not  support  the  execution,  since  it  did  not  refer  to  that 
judgment  as  the  authority  for  its  issuance.  (3)  If  the  judgment  debtor  was  in 
fact  dead,  and  the  judgment  against  him  had  been  revived  against  S.,  C.  and  H., 
as  executors  of  his  will,  such  judgment  should  have  been  shown.  (3)  Even  if 
such  revised  judgment  had  been  shown  it  would  not  have  authorized  the  issu- 
ance of  execution  against  the  property  of  the  deceased  in  the  hands  of  the  exec- 
utors, unless  it  was  further  shown  that  this  was  authorized  by  the  judgment  of 
revivor,  or  that  under  the  terms  of  the  will  the  executors  were  authorized  to 
administer  the  estate  free  from  the  control  of  the  prgbate  court.  (4)  But  if  all 
these  things  had  been  shown,  the  sale  of  the  property  of  the  deceased  would 
have  passed  no  title,  for  the  execution  did  not  direct  its  seizure  or  sale,  but  that 
of  the  executors.  Hart  v.  McDade,  61  T.  208:  Horton  v.  Garrison,  1  Civ.  App. 
31  (20  S.  W.  Rep.  773). 

An  execution  issued  after  the  death  of  the  judgment  debtor  is  void  when  an 
administration  is  pending.  Northcraft  v.  Oliver,  74  T.  162  (11  S.  W.  Rep.  1121). 
An  execution  issued  and  levied  upon  land  subsequent  to  the  death  of  the  de- 
fendant in  execution  upon  a  judgment  rendered  against  him  during  his  life- 
time is  not  void  although  voidable.  Cain  v.  Woodward,  74  T.  549  (12  S.  W.  Rep. 
319).  See  Webb  v.  Mallard,  27  T.  80;  Conkrite  v.  Hart,  10  T.  140. 

Conceding  that  it  cannot  be  shown  in  a  collateral  proceeding  that  a  person 
against  whom  a  judgment  was  rendered  was  not  alive  at  the  time,  and  a  sale 
under  it  thus  invalidated,  it  does  not  follow  that  an  execution  and  sale  under 
it  will  not  be  absolutely  void  —  void  for  all  purposes  —  if  the  judgment  shows 
on  its  face  that  the  party  against  whom  the  judgment  was  rendered  was  not  at 
the  date  of  its  rendition  alive,  or  ft-  it  be  shown  that  his  death  occurred  after 
the  judgment  was  rendered  and  before  the  sale.  A  sale  made  under  execution 
against  a  deceased  person  after  his  death,  he  being  alive  at  the  time  judgment 
was  I'endered,  is  void  in  the  same  sense  that  it  is  wholly  inoperative  to  pass  title 
to  or  as  against  any  one,  and  therefore  may  be  attacked  directly  or  collaterally. 
Hooper  v.  Caruthers,  78  T.  432  (15  S.  W.  Rep.  98). 

The  rule  in  Taylor  v.  Snow,  47  T.  466,  that  a  sale  of  property  under  execution 
after  the  death  of  the  defendant  is  relatively  void,  but  that  it  cannot  be  avoided 
in  a  collateral  proceeding,  where  there  has  been  no  administration,  followed. 
Thompson  v.  Jones,  12  S.  W.  Rep.  77. 

1  R.  S.  2390,  2391. 
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ithem  as  received ;  and  on  failure  so  to  do,  or  in  case  of  false  in- 
dorsement, he  and  his  sureties  will  be  liable,  on  motion  in  the  court 
tfrom  which  the  execution  issued,  three  days'  notice  being  given, 
to  a  judgment  in  favor  of  the  plaintiff  in  execution  for  twenty  per 
cent,  on  the  amount  of  the  execution,  together  with  such  damages 
as  the  plaintiff  in  execution  may  have  sustained  by  such  failure  or 
such  false  indorsement.1 

The  penalty  for  failure  to  date  and  number  is  not  recoverable 
where  it  does  not  appear  that  more  than  one  execution  was  re- 
ceived.2 The  validity  of  an  execution  is  not  affected  by  the  failure 
-of  the  officer  to  indorse  the  day  and  hour  he  received  it.3 

§  1242.  Assignment  of  judgment. 

A  judgment  may  be  transferred  by  parol,  but  it  must  be  enforced 
in  the  name  of  the  original  plaintiff.4  The  assignee  has  the  right 
to  control  the  collection  of  the  judgment,  and  for  that  purpose  to 
use  the  name  of  the  plaintiff,  and  to  receive  the  money  when  col- 
lected.8 A  verbal  assignment  of  a  judgment  is  valid  as  between 
the  parties,  or  as  to  subsequent  purchasers  with  actual  notice,  not- 
withstanding the  provision  of  the  statute  requiring  the  transfer  to 
^be  in  writing,  acknowledged  and  tiled  with  the  papers  of  the  suit.6 

§  1243.  Against  executors,  administrators  and  guardians. 

No  execution  issues  on  a  recovery  of  money  against  an  executor, 
.administrator  or  guardian,  as  such.7  The  execution  is  certified  to 
the  county  court  for  observance.  The  issues  concluded  by  the  judg- 
ment cannot  be  reopened  in  the  county  court,  its  duties  being  those 
in  relation  to  classification  and  payment.  These  proceedings  are 
to  be  regarded  as  administrative,  and  a  continuation  of  the  original 
suit  in  which  the  judgment  was  rendered,  so  that  purchasers  after 
the  institution  of  that  suit  are  unnecessary  and  improper  parties.8 
Where  a  will  dispenses  with  the  action  of  the  county  court  in  ref- 
erence to  the  estate,  a  judgment  will  be  enforced  against  property 
of  the  testator  in  the  hands  of  the  executor,  as  in  other  cases.9 

Where  a  judgment  is  obtained  on  a  note  and  enforcing  the 
vendor's  lien,  it  is  error  to  award  an  execution  against  the  estate 
through  the  administrator  and  order  a  sale  by  the  sheriff.10  Where 
.•suit  was  brought  against  two  mortgagors,  and  one  died  pending 

i  R.  S.  2340,  4905. 

-De  Witt  v.  Dunn,  15  T.  106. 

3  Wilson  v.  Swasey,  20  S.  W.  Rep.  48. 

*  Garvin  v.  Hall,  83  T.  295  (18  S.  W.  Rep.  731). 
5  Hudson  v.  Morris,  59  T.  596. 

«R.  S.  4647;  Putnam  v.  Capps,  6  Civ.  App.  610  (25  S.  W.  Rep.  1024). 
<  R  S.  1344,  1345,  2083:  ante,  §  637. 

*  Paxton  v.  Meyer,  67  T.  96  (2  S.  W.  Rep.  817). 

"  McKic  v.  Simpkins,  I  App.  C.  C.,  §  282;  R.  S.  1345. 
10  Heath  v.  Garrett,  46  T.  23. 
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suit,  and  an  administrator  was  appointed,  and  the  district  court  or- 
dered the  mortgaged  property  to  be  sold,  without  any  showing  that 
the  mortgage  was  a  partnership  transaction,  the  supreme  court  af- 
firmed the  judgment  so  as  to  order  a  sale  of  the  interest  of  the  sur- 
viving defendant,  and  that  the  judgment  against  the  administrator, 
both  as  to  the  debt  and  the  lien,  be  certified  to  the  county  court  for 
observance.1 

§  1244.  No  execution  against  a  county. 

No  execution  issues  on  a  judgment  against  a  county.  When  a*, 
judgment  is  rendered  against  a  county  it  is  the  duty  of  the  county 
commissioners'  court  of  such  county  to  settle  and  pay  such  judg- 
ment in  like  manner  and  pro  rata  as  other  claims  of  a  similar  de- 
scription are  settled  and  paid  by  said  court.2  Property  used,  for 
public  purposes  is  exempt  from  forced  sale.3 

§  1245.  Execution  against  a  city. 

There  is  no  statute  in  this  state  forbidding  an  execution  against: 
a  city,  and  it  may  be  that  a  plaintiff  who  has  obtained  judgment  in. 
garnishment  against  such  corporation  is  entitled  to  the  same  process- 
to  enforce  its  collection  as  would  be  accorded  to  the  creditor  upon 
whose  demand  against  the  city  the  garnishment  is  founded'.  It  is 
suggested  that  the  legislature,  by  making  a  special  provision  in  favor 
of  counties,  indicated  that  cities  should  not  be  exempt  from  execu- 
tion.4 It  is  held  that  property  belonging  to  a  city,  not  held  or  usedl 
for  governmental  purposes,  the  seizure  of  which  would  not  suspend 
or  impair  the  exercise  of  the  governmental  functions  delegated  to-- 
such city,  is  subject  to  execution.5  It  has  been  held  that,  as  a  gen- 
eral rule,  execution  cannot  be  awarded  to  enforce  an  execution 
against  a  municipal  corporation,  and  that  this  rule  must  obtain 
where  there  is  no  statute  providing  otherwise.6  Property  used  for 
public  purposes  is  exempt  from  forced  sale.7 

§  1246.  Personal  property  subject  to  levy. 

Everything  of  a  personal  nature,  except  choses  in  action  *  and' 
property  exempted  by  law,  belonging  to  the  defendant  in  execu- 

i  Watson  v.  Blymer  Manuf.  Co..  66  T.  558  (2  S.  W.  Rep.  353). 

2R.  S.  792.  As  to  the  validity  of  a  statute  authorizing  a  levy  on  the  property 
of  an  inhabitant  of  a  municipality  to  satisfy  a  judgment  against  the  munici- 
pality, see  Earnes  v.  Savage,  77  Me.  212;  Myer  on  Vested  Rights,  p.  187,  and  §  744. 

3  Const.,  art.  IX,  §  9:  R.  S.  2399. 

4  City  of  Laredo  v.  Nalle,  65  T.  359. 

5  City  of  Laredo  v.  Benavides.  25  S.  W.  Rep.  482. 

6  City  of  McGregor  v.  Cook,  4  App.  C.  C.,  §  141,  citing  Dill.  Mun.  Corp.,  §  576;- 
Freem.  Ex.,  §  22. 

?  Const,  art.  IX,  §  9;  R.  S.  2399.  See  City  of  Sherman  v.  Williams,  84  T.  42 1. 
(19  S.  W.  Rep.  606). 

8  Taylor  v.  Gillian,  23  T.  508;  Price  v.  Brady,  21  T.  614;  Ellison  v.  Tuttle,  26  T. 
283. 
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tion,  may  be  levied  on  and  sold  as  his  goods  and  chattels.1  This 
includes  current  gold  and  silver  coin,  and  bills  and  other  evidences 
of  debt  issued  by  any  moneyed  corporation  or  by  the  government 
of  the  United  States,  and  circulated  and  used  as  money.2  It  in- 
cludes also  every  kind  of  produce  raised  annually  by  labor,  whether 
growing  or  gathered;  but  not  the  annual  spontaneous  product  of 
the  earth,  as  growing  grass,  trees  and  fruit,  which  are  held  to  be- 
part  of  the  realty,  unless  the  defendant  in  execution  be  a  tenant  on 
the  land,  in  which  case  they  are  held  to  be  personal  property,  and', 
liable  to  seizure  and  sale.3  Certain  articles  of  a  personal  nature,, 
when  so  annexed  to  the  freehold  as  to  constitute  fixtures,  become  a 
part  of  the  realty,  and  cannot  be  detached  and  sold  as  personal 
property.4 

A  contract  for  the  purchase  of  personal  property,  under  which 
its  possession  passes  to  the  purchaser,  and  by  the  terms  of  which 
the  title  remains  with  the  seller  until  a  deferred  payment  of  the* 
purchase-money  is  made,  is  an  executory  contract,  and  the  property 
is  not  subject  to  be  seized  under  process  to  satisfy  the  creditors  of 
the  purchaser  until  they  have  paid  or  tendered  to  the  original  seller 
the  amount  due  on  such  property.5  An  interest  in  an  occupation 

1  Crocker  on  Sheriffs,  §  451. 

2  Crocker  on  Sheriffs,  §  451.     Where  the  sheriff  has  one  execution  in  favor  of 
and  another  against  the  same  person,  he  may  apply  the  money  collected  on  one 
to  the  satisfaction  of  the  other;  and  it  matters  not  that  in  the  one  case  the 
party  is  the  sole  plaintiff  and  in  the  other  co-defendant  with  another.    Hamil- 
ton v.  Ward,  4  T.  356;  Mann  v.  Kelsey,  71  T.  609  (12  S.  W.  Rep.  43). 

It  is  the  duty  of  the  sheriff  to  apply  any  money  of  the  defendant  in  execution; 
that  may  come  to  his  hands  to  the  discharge  of  the  execution ;  and  where  the 
sheriff  had  two  executions  against  the  same  defendant,  and  levied  the  first  on> 
property  sufficient  to  satisfy  both,  it  is  no  excuse  for  his  failure  to  satisfy  the 
second  that  the  money  did  not  actually  come  to  his  hands;  but  that,  by  an  ar- 
rangement between  the  bidder  at  the  sale  under  the  first  execution  and  the  de- 
fendant, of  which  the  sheriff  was  charged  with  notice,  the  excess  over  the 
amount  necessary  to  satisfy  the  first  execution  was  paid  over  to  the  defendant 
and  not  to  the  sheriff.  "  It  was  his  own  fault  that  the  money  did  not  in  fact 
come  into  the  sheriff's  hands.  It  was  his  right  and  duty  to  demand  payment  of 
the  amount  of  the  bid,  and,  if  it  were  not  paid,  to  refuse  the  bid  and  resell  the 
property."  Walton  v.  Compton,  28  T.  569. 

The  money  must  not  only  belong  to  the  defendant,  but  must  be  in  his  pos- 
session and  under  his  control.  Thus,  money  deposited  in  bank  cannot  be  levied 
upon  by  the  sheriff,  even  with  the  banker's  consent.  Crocker  on  Sheriffs,  §  451. 

3  Crocker  on  Sheriffs,  §  451.    It  was  held  in  De  Blanc  v.  Lynch,  23  T.  25,  and  in 
Forbes  v.  Durham,  24  T.  611,  that  crops  grown  upon  the  land  of  the  wife  by  the 
labor  of  her  slaves  are  the  community  property  of  the  husband  and  wife,  and; 
subject  to  execution  against  him.    And  the  same  principle  is  recognized  in 
White  v.  Lynch,  26  T.  195.    Crops  fit  for  harvesting  may  be  levied  upon.    Home 
v.  Gambrell,  1  App.  C.  C.,  §  597. 

4  Crocker  on  Sheriffs.  §  453  et  seq, 

5  City  Nat,  Bank  v.  Tufts,  63  T.  113,  citing  Deshon  v.  Bigelow,  8  Gray,  160; 
Forbes  v.  Marsh,  15  Conn.  393;  Sumner  v.  McFarlan,  15  Kan.  601,  and  other 
cases.    See  Hopkins  v.  Partridge,  71  T.  606  (10  S.  W.  Rep.  214). 
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license  of  a  firm  cannot  be  sold  under  execution  against  a  member 
of  the  firm.1 

§  1247.  Interests  in  land  subject  to  execution. 

An  uncertain  equitable  interest  in  land  is  not  subject  to  sale 
under  execution.  Such  a  sale  would  involve  ruinous  sacrifice  to 
the  debtor  without  effecting  the  purpose  of  the  law  in  satisfying  the 
•claims  of  creditors.2  Where  the  only  title  one  has  to  land  rests 
on  a  verbal  agreement  to  convey  in  consideration  of  labor  to  be 
performed  by  him,  he  has  no  such  title  as  would  be  the  subject  of 
seizure  and  sale  on  execution,  or  to  which  a  judgment  lien  could 
attach.3  A  creditor  may  sell  under  execution  the  undivided  inter- 
est of  the  judgment  debtor  in  one  of  several  tracts  of  land,  in  all  of 
which  the  debtor  owns  an  undivided  interest  with  the  same  tenant 
in  common.4  Where  a  party  has  paid  part  of  the  purchase-money 
for  land,  he  has  an  interest  in  the  land  subject  to  execution.  A 
mere  claim  for  compensation  for  improvements  made  on  the  land 
is  not  such  an  interest  as  is  subject  to  execution.5 

No  property  or  interest  in  property  is  subject  to  sale  under  exe- 
cution or  like  process  unless  the  debtor,  if  sui  juris,  had  power  to 
pass  title  to  such  property  or  interest  by  his  own  act.  Yet  uncer- 
tain or  contingent  vested  estates  or  rights  may  ordinarily  be  sub- 
jected to  payment  of  debts  through  execution  or  like  process.6 
Where,  in  trespass  to  try  title,  one  party  claims  the  land  under  a 
.sheriff's  deed  made  prior  to  the  date  of  the  patent,  it  is  incumbent 
on  him  to  show  that  at  the  time  of  the  levy  of  the  execution  the 
land  had  been  located,  so  as  to  show  that  the  defendant  in  execu- 
tion had  at  that  time  such  title  as  was  subject  to  levy  and  sale.7 
One's  interest  in  land  pending  proceedings  by  or  against  him  for 
partition  thereof,  or  while  the  same  is  being  partitioned,  is  subject 
to  levy  and  sale  to  satisfy  a  judgment  against  him.8 

Upon  a  judgment  against  the  survivor  in  community  for  a  com- 
munity debt,  execution  can.  issue  to  be  levied  on  the  community 
•estate;  and  this  whether  the  execution  be  so  directed  or  not.9 

§  1248.  Exemptions. 

Liberal  provision  is  made  by  the  constitution  and  laws  for  the 
-exemption  from  forced  sale  of  a  homestead  and  personal  property 

i  Nelson  v.  Cockrell,  3  App.  C.  G,  §  448. 

a  Ed  wards  v.  Norton,  55  T.  405. 

«  Le  Gierse  v.  Getzendaner,  2  U.  C.  380. 

4  Aycock  v.  Kimbrough,  61  T.  543. 

s  Mooring  v.  McBride,  62  T.  309;  Hendricks  v.  Snediker,  30  T.  308. 

•*  Moser  v.  Tucker,  87  T.  94  (26  S.  W.  Rep.  1044). 

7  Watkins  v.  Hill,  2  Civ.  App.  358  (21  S.  W.  Rep.  374). 

*  Brown  v.  Renfro,  63  T.  600. 

sHollingsworth  v.  Davis,  62  T.  438,  citing  Carter  v.  Conner,  60  T.  52. 
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and  wages  for  the  use  of  a  family ;  and  of  certain  personal  prop- 
erty and  wages  belonging  to  persons  not  constituents  of  families. 
Certain  property  belonging  to  a  ferryman,  property  of  counties, 
cities  and  towns,  owned  and  held  only  for  public  purposes,  and  all 
public  libraries,  are  exempt  from  every  species  of  forced  sale.1 

The  exemption  of  the  homestead  does  not  apply  where  the  debt 
as  due: 

1.  For  the  purchase-money  of  such  homestead  or  a  part  of  such 
purchase-money. 

2.  For  taxes  due  thereon. 

3.  For  work  and  material  used  in  constructing  improvements 
thereon;  but  such  work  and  material  must  have  been  -contracted 
for  in  writing,  and  the  consent  of  the  wife,  if  there  be  one,  must 
have  been  given  in  the  same  manner  as  is  by  law  required  in  mak- 
ing a  sale  and  conveyance  of  the  homestead.2 

The  exemption  of  personal  property  does  not  apply  when  the 
debt  is  due  for  rents  and  advances  made  by  a  landlord  to  his  ten- 
ant, under  the  provisions  of  title  63  of  the  Revised  Statutes,  or  to 
other  debts  which  are  secured  by  a  lien  on  such  property.3 

A  defendant  in  execution  cannot  point  out  exempt  property  for 
levy,  and  the  officer  must  not  levy  on  such  property.4  The  term 
forced  sale  includes  "  every  sale  made  under  the  process  of  the 
courts  in  the  mode  prescribed  by  law ;  "  but  this  does  not  include 
a  sale  of  property  to  enforce  a  lien  thereon.5  The  seizure  of  exempt 
property  under  a  judgment  for  debt  is  not  justified  by  a  plea  that 
the  judgment  creditor  held  a  landlord's  lien  on  part  of  the  property 
and  had  a  verbal  lien  on  the  rest  for  the  purchase-money.  Such 
liens  must  be  adjudicated  and  enforced  under  a  judgment  or  decree 
of  court.6 

The  extent  and  character  of  property  exempt  from  liability  for 
debts  is  a  matter  of  public  polic}r,  so  far  as  the  debtor  himself  is 
concerned.  The  exemption  is  but  a  privilege  for  the  time  being.7 
But  a  state  statute  or  constitutional  provision,  increasing  a  debtor's 
•exemptions,  cannot  operate  retrospectively  so  as  to  defeat  remedies 
•on  antecedent  contracts.8 

The  unauthorized,  unlawful  seizure  of  exempt  property,  with  no- 

1  Const,  art.  XVI,  §§  28,  50,  51;  art.  IX,  §  9;  R.  S.  2395-2402.    No  property  of 
a  railroad  company  is  exempt.    R.  S.  4543. 

2  Const.,  art.  XVI,  §  50;  R.  S.  2401. 
»  R.  S.  2402. 

*  R,  S.  2343,  2346. 

s  Sampson  v.  Williamson,  6  T.  110;  Mason  v.  Bumpass,  1  App.  C.  C.,  §  1340; 
R.  S.  2420. 

'McGaughey  v.  Meek,  1  App.  C.  C.,  §  1196. 

7  Mason  v.  Bumpass.  1  App.  C.  C.,  S  1341;  Harris  v.  Glenn,  56  Ga.  96;  Bull  v. 
Con  roe,  13  Wis.  233:  Myer  on  Vested  Rights,  $421. 

8Gunn  v.  Barry,  15  Wall.  610;  Edwards  v.  Kearzey,  96  U.  S.  595;  Myer  on 
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tice  of  its  character,  against  the  protest  of  the  owner,  is  a  trespass, 
and  the  owner  is  entitled  to  recover  at  least  nominal  damages.1  The 
officer  and  those  who  assist  and  direct  him  are  liable,  jointly  and 
severally.  The  measure  of  damages  is  the  value  of  the  property,, 
with  interest.2  "When  actual  damages  are  recovered,  exemplary 
damages  may  be  allowed,  if,  under  the  rules  of  law  governing  the 
subject,  the  acts  of  the  defendants  render  them  amenable.  In  esti- 
mating the  damages,  the  amount  of  plaintiff's  indebtedness  to  the- 
execution  plaintiff,  which  was  satisfied  by  the  sale  of  the  property, 
is  to  be  taken  into  account,  and  credited  upon  such  damages.3  It 
is  also  held  that  injunction  will  lie  to  prevent  the  sale.4 ' 

Where  there  is  more  personal  property  of  the  same  kind  than  is 
exempt  from  execution,  the  head  of  the  family  or  other  person  en- 
titled to  such  exemption  may  point  out  the  portions  to,  be  levied 
on;  but  if  he  fail  to  do  so  within  a  reasonable  time  after  being  re- 
quested by  the  officer  holding  the  execution,  such  officer  may  make 
the  selection  for  himself;  but  such  notice  is  necessary  only  when 
the  defendant  is  at  the  time  to  be  found  within  the  county.5 

§  1249.  Homestead  exemption. 

The  excess  of  a  tract  or  tracts  of  land  over  the  homestead  ex- 
emption may  be  set  apart  and  subjected  to  execution.  The  owner 
may  designate  his  homestead;  and  if  he  neglects  to  do  so,  the 
designation  may  be  made  under  the  directions  of  the  officer  hold- 
ing an  execution.6  The  provisions  of  the  statute  are  cumulative 
and  do  not  interfere  with  or  abrogate  any  other  mode  or  remedy 
known  to  the  law  when  the  statute  was  enacted  for  subjecting  the 
excess  of  the  homestead  tract  of  land  over  and  above  the  exemp- 
tion to  forced  sale,  or  any  mode  known  to  the  law  for  procuring 
partition  by  the  purchaser  at  such  execution  sale  between  himself 
and  the  owner  of  the  homestead.7 

The  homestead  must  be  used  for  the  purposes  of  a  home,  or  as  a 
place  to  exercise  the  calling  or  business  of  the  head  of  the  family. 
A  temporary  renting  does  not  change  its  character,  when  no  other 
homestead  has  been  acquired.8  The  place  of  residence  and  the- 

Vested  Rights,  pp.  374,  377,  §  1295.  A  debt  was  contracted  in  1862.  In  1870  a 
law  was  passed  exempting  a  carriage  from  forced  sale  for  debt.  A  carriage 
was  purchased  after  the  enactment  of  the  law,  and  it  was  held  exempt  from 
sale  in  satisfaction  of  the  debt.  Helm  v.  Pridgen,  1  App.  C.  C.,  §§  643,  644. 

iMcGaughey  v.  Meek,  1  App.  C.  C.,  §  1197. 

2  See  §798,  ante. 

3McGaughey  v.  Meek.  1  App.  C.  C.,  §  1197;  Cone  v.  Lewis,  64  T.  331;  Caldwell 
v.  Porcher,  17  S.  W.  Rep.  87. 

<  Withee  v.  Brown,  1  App.  C.  C.,  §  544. 

5R.  S.  2427. 

6R.S.  2403-2425. 

?  R.  S.  2426. 

» Const.,  art.  XVI,  §  51;  R.  S.  2396. 
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place  of  business  may  be  on  separate  lots,  not  contiguous.1  But  the 
same  family  is  not  entitled  to  hold  both  a  rural  homestead  and  a 
place  of  business  in  a  town  or  city.2  The  business  homestead  must 
be  reasonably  necessary  to  the  business  or  calling  of  the  head  of 
the  family.3  The  business  must  be  lawful.4 

The  right  is  lost  by  abandonment.  But  the  property  may  be 
used  as  a  home  without  residing  on  it,  and  when  left,  either  from 
aiecessity  or  convenience,  no  matter  for  how  long  a  time,  so  long 
as  it  contributes  to  the  support  of  the  family,  it  remains  the  home- 
stead until  title  is  acquired  to  another  home,  which  is  used  and  oc- 
cupied as  such.5  But  a  family  cannot  live  on  one  tract  of  land  and 
claim  a  separate  tract  as  a  part  of  the  homestead  because  it  is 
made  to  contribute  to  their  support.  It  must  be  used  in  connection 
with  the  residence  and  appurtenant  thereto.6  The  question  of  aban- 
donment is  one  of  fact ;  the  length  of  time  the  family  is  absent  is 
of  no  importance  if  there  is  no  intention  to  abandon,  but  it  is  a  fact 
which  should  be  given  due  weight.  If  there  is  no  intention  to  re- 
turn at  the  time  of  removal  the  right  is  lost.7 

The  husband  can  bind  the  children  by  an  abandonment  of  the 
homestead,  but  the  wife's  right  can  only  be  lost  by  a  voluntary 
abandonment  on  her  part.8  But  the  husband  has  the  right  to  de- 
cide as  to  which  of  two  places  he  will  occupy  as  a  homestead,9  and 
he  may  devote  a  part  of  the  property  to  a  use  which  will  deprive 
such  part  of  its  homestead  character.10 

Things  belonging  to  or  growing  out  of  the  homestead  are  ex- 
empt, such  as  crops,11  fixtures,12  insurance  money.13  The  proceeds  of 
a  voluntary  sale  of  the  homestead  are  liable  to  execution.11 

i  Miller  v.  Menke,  56  T.  539. 

2Swearingen  v.  Bassett,  65  T.  267. 

3Pfeiffer  v.  McNatt,  74  T.  640  (12  S.  W.  Rep.  821);  Duncan  v.  Alexander,  83  T. 
441  (18  S.  W.  Rep.  817). 

4  Tillman  v.  Brown,  64  T.  181. 

&  Foreman  v.  Meroney,  62  T.  723;  Archibald  v.  Jacobs,  69  T.  248  (6  S.  W.  Rep.  177). 

*Haswell  v.  Forbes,  8  Civ.  App.  82. 

7Cline  v.  Upton,  56  T.  320;  Cox  v.  Harvey,  1  U.  C.  268;  Sanders  v.  Sheran,  66 
T.  655  (2  S.  W.  Rep.  804). 

8  Myers  v.  Evans,  81  T.  317  (16  S.  W.  Rep.  1060);  Reece  v.  Renfro,  68  T.  192  (4 
S.  W.  Rep.  545);  McDannell  v.  Ragsdale,  71  T.  23  (8  S.  W.  Rep.  625). 

9Slavin  v.  Wheeler,  61  T.  654 

10  Wynne  v.  Hudson,  66  T.  1  (17  S.  W.  Rep.  110). 

11  Alexander  v.  Holt,  59  T.  205;  Coates  v.  Caldwell,  71  T.  19  (8  S.  W.  Rep.  922); 
Bailey  v.  Oliver,  9  S.  W.  Rep.  606;  Cunningham  v.  Coyle,  2  App.  C.  C.,  §  423: 
Phillips  v.  Warner,  4  App.  C.  C.,  §  147. 

12  Cullers  v.  James,  66  T.  494  (1  S.  W.  Rep.  314);  House  v.  Phelan,  83  T.  595  (19 
S.  W.  Rep.  140);  Gentry  v.  Bowser,  2  Civ.  App.  388  (21  S.  W.  Rep.  569);  McNeil  v. 
Moore,  27  S.  W.  Rep.  163. 

"Cameron  v.  Fly,  55  T.  58:  New  Orleans  Ins.  Ass'n  v.  Jameson.  6  Civ.  App.  282 
<25  S.  W.  Rep.  307);  Porter  v.  Porter.  2  App.  C.  C..  §  434. 

»  Mann  v.  Kelsey,  71  T.  603  (12  S.  W.  Rep.  43):  Kirhy  v.  Giddings,  75  T.  679  (13 
S.  W.  Rep.  27);  Moursund  v.  Priess,  84  T.  554  (19  S.  W.  Rep.  775). 
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§  1250.  Duties  and  liabilities  of  the  officer. 

A  sheriff  is  protected  in  levying  an  execution,  although  he  may 
have  been  notified  of  outside  facts  rendering  it  invalid.  The  act  of 
levying,  being  legal,  would  not  become  actionable  though  done  with 
a  bad  intent,  or  maliciously  and  wilfully.  The  law  will  not  charge 
the  officer  with  knowledge  of  the  invalidity  of  the  writ  by  reason 
of  his  having  been  so  notified.1  Acts  of  the  officer  under  the  direc- 

o 

tions  of  the  attorney  bind  the  creditor.2     The  plaintiff  is  liable  for 
every  act  of  the  officer  which  he  either  directed  or  ratified.3 

As  a  general  rule  the  officer  is  not  required  to  investigate  and  de- 
termine the  respective  equities  of  the  different  defendants  as  against 
each  other,  and  may  therefore  levy  upon  the  property  of  either 
Avithout  inquiring  whether  he  was  principal  or  surety  in  the  liabil- 
ity which  was  merged  in  the  judgment.  If  he  neglects  to  levy  until 
the  alleged  principal  has  become  insolvent,  it  seems  that  he  is  not 
liable  to  the  one  who  claims  to  have  been  a  surety,  and  who  pointed 
out  property  of  the  other.4 

§  1251.  Officer  must  levy  without  delay. 

When  an  execution  against  property  is  placed  in  the  hands  of  an 
officer,  he  must  proceed  without  delay  to  make  a  levy  upon  prop- 
erty not  exempt  from  execution,  unless  otherwise  directed  by  the 
plaintiff,  his  agent  or  attorney.5 

The  rule  is  that  an  officer  is  only  required  to  use  reasonable  dili- 
gence in  serving  process,  and  if  he  fails  in  this  he  is  liable  to  the 
penalty  prescribed  for  disobeying  the  mandate  of  the  law,  though 
his  failure  worked  no  injury  to  the  plaintiff.6  While  it  is  not  the 
duty  of  counsel  for  a  plaintiff  in  execution  to  point  out  property 
for  a  sheriff  to  levy  upon,  yet,  if  he  be  applied  to  by  the  sheriff  to- 
indicate  property  from  which  to  satisfy  the  execution,  and  with- 

1  Tierney  v.  Frazier,  57  T.  437.     Where  the  defendant  in  execution  produced 
to  the  sheriff  receipts  from  the  judgment  creditor  acknowledging  full  satisfac- 
tion of  the  judgment,  but  specifying  the  receipt  of  a  sum  several  dollars  less 
than  the  judgment,  and  specifying  also  that  the  party  giving  the  receipt  would 
pay  all  costs,  the  officer  was  justified  in  declining  to  pass  upon  the  genuineness 
and  validity  of  the  receipts,  and  in  proceeding  to  make  a  levy. 

2  Richardson  v.  Jankofsky,  23  S.  W.  Rep.  815. 

3Molette  v.  Hodges.  1  App.  C.  C..  §  400,  citing  Freem.  on  Ex.,  §  303.  As  to  ex- 
cessive or  inadequate  levies,  see  §  804,  ante.  A  lot  was  eighty  feet  wide,  the  im- 
provements occupied  only  sixteen  feet  front,  and  on  each  side  thereof  there  was 
a  strip  of  land  thirty-two  feet  wide.  Although  a  levy  on  one  of  these  strips 
would  have  been  sufficient  to  satisfy  the  money  judginent  rendered,  both  the 
judgment  and  the  venditioni  exponas  directed  the  sale  of  the  entire  lot,  and  the 
sheriff  had  no  discretion  in  the  matter  of  the  levy.  Bordages  v.  Higgins,  1  Civ.. 
App.  43  (19  S.  W.  Rep.  446;  20  S.  W.  Rep.  184,  726). 

4  Mitchusson  v.  Wadsworth,  1  App.  C.  C.,  §  984. 

5R.  S.  2343. 

6  Underwood  v.  Russell,  4  T.  175. 
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holds  from  the  officer  knowledge  in  his  possession  which  would 
enable  him  to  make  a  levy,  that  fact  would  exonerate  the  officer- 
from  liability.1 

The  mere  fact  that  there  are  prior  liens  upon  the  property  of  a 
defendant  in  execution  is  no  justification  for  failure,  on  the  part  of 
the  officer,  to  levy  the  writ.  The  defendant's  equity  of  redemption 
is  subject  to  his  debts,  and  the  plaintiff  in  execution  has  the  right 
to  have  that  sold  for  what  it  will  bring  and  the  proceeds  applied 
to  the  payment  of  his  judgment.2 

Where  the  process  is  void  the  officer  is  not  bound  to  execute  it, 
nor  is  he  liable  for  any  neglect,  partial  or  total,  in  failing  to  exe- 
cute it.  If  the  process  is  only  voidable,  he  must  execute  it;  it'  the 
defendant  in  such  process  does  not  seek  to  avoid  it  and  it  might  be 
amended,  the  officer  cannot  avail  himself  of  such  defects  in  a  suit 
against  him  for  failure  to  execute  it.3  In  an  action  against  an  offi- 
cer for  not  levying  and  for  a  false  return  of  an  execution,  it  is  held 
that  the  proper  measure  of  damages  is  what  the  goods  would  have 
realized  if  sold  by  the  sheriff  at  the  best  price  he  could  have  ob- 
tained, not  exceeding,  of  course,  the  amount  of  the  debt.  Where 
satisfaction  of  the  judgment  has  been  defeated  through  the  neglect 
of  the  officer  to  levy,  the  measure  of  damages  is  the  amount  of  the 
judgment,  or  so  much  thereof  as  the  value  of  the  property  which 
the  officer  neglected  to  seize  would  have  satisfied.4 

§  1252.  Pointing  out  property;  order  of  levy  where  no  property  is 
designated. 

In  making  a  levy  the  officer  must  first  call  upon  the  defendant, 
if  he  can  be  found,  or  if  absent,  upon  his  agent  within  the  county,, 
if  known,  to  point  out  property  to  be  levied  on ;  and  a  levy  must 
first  be  made  upon  the  property  designated  by  the  defendant  or  his 
agent :  Provided,  that,  if  it  be  personal  property,  the  defendant  or 
his  agent  deliver  it  into  the  officer's  possession ;  or  if  it  be  real  es- 
tate, that  he  deliver  to  the  officer  a  description  thereof  by  metes 
and  bounds,  and  that  it  be  situated  in  whole  or  in  part  within  the 
county.  If,  in  the  opinion  of  the  officer,  the  property  so  designated 
will  not  sell  for  enough  to  satisfy  the  execution  and  costs  of  sale,, 
he  must  notify  the  defendant  or  his  agent  thereof,  whereupon  they 
may  make  an  additional  designation.  If  no  property  be  designated,, 
or  if  an  insufficient  amount  be  designated,  it  is  the  duty  of  the  offi- 
cer to  levy  upon  the  property  of  the  debtor  subject  to  execution  in 
the  following  order : 

1.  On  personal  or  movable  property. 

i  Batte  v.  Chandler,  53  T.  613. 
-'  Smothers  v.  Field,  65  T.  435. 

s  Mitchusson  r.  Wadsworth,  1  App.  C.  C.,  §  979,  citing  Freem.  on  Ex.,  §  103. 
^Mitchusson  v.  Wadsworth,  1  App.  C.  C.,  §  982,  citing  Freem.  on  Ex.,  §  767; 
Sin i th  v.  Took,  20  T.  751. 
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2.  On  uncultivated  lands. 

3.  Upon  cultivated  lands. 

A  defendant  in  execution  cannot  point  out  property  which  he  has 
sold,  mortgaged  or  conveyed  in  trust,  or  property  exempt  from 
forced  sale.1 

The  provisions  of  the  statute  are  directory,  and  a  failure  to  com- 
ply with  its  requirements,  in  the  absence  of  any  fraudulent  combina- 
tion between  the  sheriff  and  the  judgment  creditor,  would  not 
necessarily  render  a  sale  void.2  It  might  be  sufficient  in  a  proper 
case,  properly  presented,  to  set  aside  the  levy  or  to  make  the  officer 
liable  in  damages.3  It  does  not  affect  the  validity  of  a  sale  that  the 
return  on  the  execution  fails  to  show  that  the  owner  was  called 
upon  to  point  out  the  property,  or  who  pointed  it  out.4 

The  courts  have  refused  to  disturb  sales  under  execution  when 
the  defendant,  for  want  of  opportunity,  has  been  denied  the  right. 
But  when  the  defendant  promptly  avails  himself  of  his  privilege 
under  the  statute  and  actually  points  out  property  to  be  levied 
upon  subject  to  execution  and  sufficient  in  value  to  make  the  debt, 
his  right  so  asserted  cannot  be  ignored  by  the  parties  levying  the 
writ  except  at  their  peril.5  The  officer  is  not  required  to  call  upon 
the  defendant  unless  he  is  in  the  county,  nor  to  apply  to  his 
agent  unless  it  be  known  to  him  that  defendant  has  an  agent  duly 
authorized.  But  he  must  use  reasonable  diligence  to  ascertain  the 
existence  of  an  agent,  and  if  the  defendant  seeks  to  enjoin  a  sale 
it  will  be  presumed  that  the  officer  performed  his  duty.6  It  is  the 
duty  of  a  defendant,  having  knowledge  of  the  fact  of  a  levy,  to 
point  out  other  property;  if  he  neglects  to  do  this,  he  cannot  com- 
plain.7 

Where  the  defendant  proposes  to  exercise  his  right  to  point  out 
property,  it  seems  that  he  must  put  the  officer  in  possession  of  the 
property  by  such  act  as  the  nature  of  the  case  will  reasonably 
admit  of.8  The  statute  is  not  violated  by  a  levy  upon  improved 
lands  of  the  defendant  while  he  owned  personal  property  and  un- 
improved lands  in  the  county,  when  it  appears  that  the  defendant 
had  an  opportunity  to  point  out  property  to  the  officer  before  the 
levy  was  made  and  did  not  exercise  that  right.  That  defendant 

1  R.  S.  2344-2346. 

2  Odle  v.  Frost,  59  T.  684;  Donnebaum  v.  Tinsley,  54  T.  862. 

3  Pearson  v.  Flanagan,  52  T.  266. 
4Crabtree  v.  Whitesell,  65  T.  111. 

6  Beck  v.  Avondino,  82  T.  314  (18  S.  W.  Rep.  690);  Jackson  v.  Browning,  1  App. 
€.  C.,  §  606. 

6Kingsland  v.  Harrell,  1  App.  C.  C.,  §  739;  Cook  v.  De  La  Garza,  13  T.  431; 
Kendrick  v.  Rice,  16  T.  254;  Ross  v.  Lister,  14  T.  469. 

7  Barbee  v.  Hefling,  1  App.  C.  C.,  §§  744,  745;  Choate  v.  Redding,  18  T.  579. 

8  Ross  v.  Lister,  14  T.  469. 
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told  the  officer  that  "  he  had  horses  in  his  lot  here  in  town  subject 
to  execution  sufficient  and  more  to  satisfy  said  execution,  and  to 
levy  on  them,"  is  not  such  a  pointing  out  of  personal  property  as 
would  invalidate  the  act  of  the  officer  in  levying  the  execution 
upon  land.  The  statute  requires  that  the  owner  should  deliver  the 
personal  property  to  the  officer,  or  furnish  him  with  some  identifi- 
cation of  it  so  that  he  can  take  possession.1 

§  1253.  Levy  on  property  sold,  pledged  or  mortgaged. 

Property  which  the  judgment  debtor  has  sold,  mortgaged  or 
conveyed  in  trust  must  not  be  seized  in  execution  if  the  purchaser, 
mortgagee  or  trustee  will  point  out  other  property  of  the  debtor  in 
the  county  sufficient  to  satisfy  the  execution.2 

Goods  and  chattels  pledged,  assigned  or  mortgaged  as  security 
for  any  debt  or  contract  may  be  levied  upon  and  sold  on  execution 
against  the  person  making  the  pledge,  assignment  or  mortgage,  sub- 
ject thereto;  and  the  purchaser  will  be  entitled  to  the  possession 
when  it  is  held  by  the  pledgee,  assignee  or  mortgagee,  on  comply- 
ing with  the  conditions  of  the  pledge,  assignment  or  mortgage.3 
The  rights  of  the  mortgagee  are  in  no  way  prejudiced  by  a  sale  of 
mortgaged  property  under  execution  or  attachment.4  If  there  is 
any  special  damage  to  the  mortgagee,  it  must  be  alleged  and  proved.5 
If  the  mortgagee  is  not  in  possession  of  the  property,  the  purchaser 
at  the  execution  sale  is  entitled  to  the  possession,  and  may  dispose 
of  his  legal  title  by  sale.  The  remedy  of  the  mortgagee  is  a  fore- 
closure of  his  mortgage.6  If  the  mortgagee  or  pledgee  is  in  pos- 
session, the  purchaser  will  be  entitled  to  the  possession  only  upon 
complying  with  the  terms  of  the  mortgage  or  pledge.7  If  after  a 
purchase  of  chattels  at  execution  sale  the  rights  of  the  lienholder 
are  jeopardized,  he  may  sequester  the  property  in  a  suit  against  the 
mortgagor,  and  make  the  purchaser  under  execution  a  party.  The 
mortgagee,  under  such  circumstances,  cannot  maintain  the  statu- 
tory action  against  the  purchaser  at  execution  sale  to  try  the  right 
of  property,  he  not  being  in  possession,  nor  entitled  to  possession. 
If,  in  mistaking  his  remedy,  the  mortgagee  brings  his  action  for 
trial  of  right  of  property,  and  sells  under  judgment  the  property 
mortgaged  under  a  separate  proceeding  against  the  mortgagee,  he 

i  Anderson  v.  Oldham,  82  T.  228  (18  S.  W.  Rep.  557). 

2R.  S.  2347. 

3R.  S.  2353;  Parker  v.  Benner,  1  App.  C.  C.,  §  64    See  §  797,  ante, 

4  Robinson  v.  Veal,  1  App.  C.  C.,  §  311;  George  v.  Dyer,  1  App.  C.  C.,  §  782. 

s  Blum  v.  Conrad,  1  App.  C.  C.,  §  1218. 

6Gammage  v.  Silliman,  2  App.  C.  C.,  §  14.  See  Wooton  v.  Wheeler,  22  T.  338; 
Wright  v.  Henderson,  12  T.  43;  Baker  v.  Clepper,  26  T.  629;  Gillian  v.  Hender- 
son, 12  T.  47. 

•  Mensing  v.  Axer,  2  U.  C.  26a 
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cannot  enjoin  the  judgment  rendered  against  him  in  the  suit  to 
try  the  right  of  property  by  showing  that  fact.  He  must  return 
the  property  or  pay  the  judgment.1 

The  mere  fact  that  there  are  prior  liens  upon  the  property  of  a 
defendant  in  execution  is  no  justification  for  failure,  on  the  part  of 
the  officer,  to  levy  the  writ.  The  defendant's  equity  of  redemption 
is  subject  to  his  debts,  and  the  plaintiff  in  execution  has  the  right 
to  have  that  sold  for  what  it  will  bring,  and  the  proceeds  applied 
to  the  payment  of  his  judgment.2  The  interest  of  a  vendor  in  land 
sold  by  him,  where  a  portion  of  the  purchase-money  is  paid  and  a 
lien  is  expressly  retained  in  the  deed  for  the  balance,  is  not  such  an 
interest  as  can  be  sold  under  execution  until  there  has  been  a  re- 
scission of  the  sale.3 

§  1254.  Levy  on  interest  of  partner. 

A  levy  upon  the  interest  of  a  partner  in  partnership  property  is 
made  by  leaving  a  notice  with  one  or  more  of  the  partners,  or  with 
a  clerk  of  the  partnership.4  The  creditor  is  not  required  to  wait 
until  the  interest  of  the  partner  is  ascertained,  but  may  require  the- 
officer  to  levy  and  sell.5  Whatever  interest  the  partner  has  at  the- 
time  of  the  levy  is  liable,  and  the  liability  cannot  be  defeated  by 
any  subsequent  arrangement  between  the  partners.6  The  purchaser 

1  Sparks  v.  Pace,  60  T.  298. 

2  Smothers  v.  Field,  65  T.  435. 

3  Willis  v.  Sommerville,  3  Civ.  App.  509  (22  S.  W.  Rep.  781).     A  purchaser  at 
execution  sale,  who.  being  the  owner  of  the  judgment  under  which  land  is  sold, 
credits  his  bid  on  the  execution,  takes  the  land  charged  with  all  the  equities  to 
\vhich  it  is  subject.     Though  the  judgment  debtor  was  the  apparent  owner 
when  the  debt  was  contracted  and  the  judgment  was  rendered,  such  purchaser' 
would  acquire  no  title  by  his  purchase  as  against  a  claimant  in  possession  who 
had  paid  purchase-money  and  made  valuable  improvements  under  a  parol  con- 
tract.    The  beneficiary  in  the  trust  had  in  this  case  taken  possession,  made  im- 
provements, had  been  in  possession  for  ten  years,  and  was  in  possession  when 
the  land  was  sold  under  execution,  and  when  the  credit  for  the  debt  on  which 
the  judgment  was  rendered  was  extended.     Barnett  v.  Vincent,  69  T.  685  (7 
S.  W.  Rep.  525).     When  a  sheriff  holding  personal  property  only  under  a  writ 
in  favor  of  the  purchaser  sells  it  under  such  writ,  and  the  amount  bid  is  less 
than  the  execution,  the  purchaser  is  entitled  to  the  possession  upon  the  pay- 
ment of  the  costs  and  his  receipt  for  the  balance  of  the  sum  bid  by  him.     It  is 
the  duty  of  the  sheriff  to  deliver  possession,  although  the  property  may  be  sub- 
ject to  a  prior  lien.     Upon  the  sale  of  incumbered  property  the  purchaser  only 
obtains  the  equity  of  redemption  —  the  right  to  pay  the  prior  lien  and  hold  the 
property.     Upon  sale  by  sheriff  of  incumbered  property  and  his  refusal  to  de- 
liver possession  to  the  purchaser,  the  measure  of  damages  in  suit  by  purchaser 
against  the  sheriff  for  conversion  would  be  the  excess  of  its  value  over  the  lien, 
with  interest  from  date  of  conversion.   Brooks  v.  Lewis,  83  T.  335  (18  S.  W.  Rep. 
614). 

«R.  S.  2352.    See  §  796,  ante. 

»De  Forest  v.  Miller,  42  T.  34;  Bradford  v.  Johnson,  44  T.  380;  Longcope  v. 
Bruce,  44  T.  434.    Warren  v.  Wallis,  38  T.  225,  overruled. 
6  Thompson  v.  Tinnin,  25  T.  Sup.  56. 
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at  execution  sale  acquires  only  the  rights  of  the  execution  creditor. 
He  takes  the  property  subject  to  the  copartnership  liabilities,  and 
does  not  acquire  the  right  to  hold  possession  as  against  the  other 
members  of  the  firm,  but  merely  an  interest  in  the  proceeds  after 
the  business  of  the  firm  shall  have  been  settled.1 

A  levy  otherwise  than  as  directed  by  statute  is  unlawful;  if  the 
officer  seizes  the  property  levied  upon  and  undertakes  to  deliver 
possession,  he  and  those  directing  him  are  liable  in  damages.2 

§  1255.  Levy  on  land. 

In  making  a  levy  on  real  estate  it  is  not  necessary  for  the  officer 
to  go  upon  the  ground.  It  is  sufficient  for  him  to  indorse  the  levy 
on  the  writ.3  This  was  the  rule  prior  to  the  adoption  of  the  Re- 
vised Statutes.4  The  levy  must  describe  the  land  with  sufficient 
certainty  to  identify  it.5 

iHowell  v.  Jones,  3  App.  C.  C.,  §  208  (citing  Rogers  v.  Nichols,  20  T.  719,  ancf 
Freem.  on  Ex.,  §  125);  McCutchin  v.  Davis,  8  S.  W.  Rep.  123. 

2Howell  v.  Jones,  3  App.  C.  C.,  §  208;  Currie  v.  Stuart,  26  S.  W.  Rep.  147;  Mid- 
dlebrook  v.  Zapp,  79  T.  321  (15  S.  W.  Rep.  238).  Accounting  as  by  bill  in  equity 
to  ascertain  the  residue  after  payment  of  the  partnership  debts  suggested  as 
means  of  realizing  upon  a  levy.  Partnership  goods  were  levied  upon  under  an 
execution  against  one  of  the  partners.  At  the  sale  the  defendant  in  execution 
bought  the  goods.  The  amount  of  the  value  of  the  goods  was  charged  to  him 
in  settlement  with  the  partners,  and  the  amount  of  money  made  by  the  sale 
credited  upon  the  execution.  While  such  facts  might  satisfy  the  claim  for  the. 
excess  of  value  of  the  goods  over  that  realized  upon  the  sale,  still  they  are  not 
a  defense  where  the  seizure  by  the  sheriff  closed  up  the  business  and  injured  the 
credit  of  the  firm.  These  constitute  a  cause  of  action  upon  which  damages 
may  be  given.  Middlebrook  v.  Zapp,  79  T.  321  (15  S.  W.  Rep.  258). 

3  R.  S.  2348.    See  §  801,  ante. 

<Cavanaugh  v.  Peterson,  47  T.  198;  Cundiff  v.  Teague,46  T.  475;  Catlin  v.  Ben- 
nett, 47  T.  165. 

5Wooter  v.  Arledge.  54  T.  395;  Mitchell  v.  Ireland,  54  T.  301;  Donnebaum  v. 
Tinsley,  54  T.  362.  Where  an  execution  against  the  individuals  composing  a 
mercantile  firm  is  levied  on  certain  lots  as  the  property  of  the  firm,  and  the 
sheriff's  deed  conveys  to  the  purchaser  all  the  estate,  right,  title  and  interest  of 
the  firm,  the  interest  of  the  firm  being  that  which  is  sold,  the  interest  or  estate 
of  an  individual  member  of  the  firm  will  not  pass  by  the  sale.  No  other  or  dif- 
ferent right  or  interest  than  that  actually  levied  on  and  sold  passes  by  an  exe- 
cution sale.  Qucere:  Is  an  execution  sale  void  where  the  property  levied  on  is 
owned  absolutely  by  the  defendant  in  execution,  and  only  an  undivided  half  in- 
terest therein  is  levied  on  and  sold?  A  levy  and  sale  are  void  for  uncertainty 
where  the  undivided  half  interest  of  R.  &  O.  is  levied  on  and  sold,  and  R.  and  O. 
each  individually  own  such  undivided  half  interest.  Rogers  v.  Bradford,  56  T. 
630. 

A  purchaser  at  execution  sale  when  the  execution  issues  in  the  name  of  one 
only  of  a  partnership,  and  under  a  judgment  in  favor  of  the  firm,  acquires  no 
title.  Cleveland  v.  Simpson,  77  T.  96  (13  S.  W.  Rep.  851). 

The  indorsement  of  a  levy  and  sale  on  an  execution  is  not  necessary  to  the 
validity  of  the  purchaser's  title,  and  the  validity  of  the  sale  cannot  be  attacked 
collaterally.  Davis  v.  Hornbell,  24  S.  W.  Rep.  973. 


1204  WRIT   OF   EXECUTION.  [§§  1256,  1257. 

§  1256.  Levy  on  personal  property. 

A  levy  on  personal  property  is  made  by  taking  possession  thereof, 
when  the  defendant  in  execution  is  entitled  to  the  possession ;  where 
the  defendant  in  execution  has  an  interest  in  personal  property,  but 
is  not  entitled  to  the  possession,  a  levy  is  made  by  giving  notice  to 
the  person  who  is  entitled  to  the  possession,  or  one  of  them  when 
there  are  several.1 

The  officer  must  take  actual  possession  of  the  property,  when  he 
is  entitled  to  do  so;  he  must  not  only  have  a  view  of  the  property, 
but  he  must  assert  his  title  to  it  by  such  acts  as  would  subject  him 
to  an  action  for  trespass  were  it  not  for  the  process.2  A  levy"  in 
view  of  a  stock  of  goods,  in  gross,  is  sufficient.  The  officer  is  en- 
titled to  sufficient  time  to  make  an  invoice.3  It  is  also  ordinarily 
necessary  that  the  property  should  be  at  the  place  of  sale  and  sub- 
ject to  inspection  by  persons  desiring  to  purchase.4 

An  order  of  sale  affords  no  greater  protection  to  an  officer  than 
would  an  execution.  An  order  directing  the  sale  of  property  on 
which  a  chattel  mortgage  has  been  foreclosed  will  not  authorize  a 
seizure  of  such  property  in  the  hands  of  a  third  person  who  is  in 
possession  thereof  under  a  claim  of  ownership.5 

§  1257.  Levy  on  animals  running  at  large. 

A  levy  upon  horses,  mules,  jacks,  jennets,  horned  cattle  or  hogs 
running  at  large  in  a  range,  and  which  cannot  be  herded  and  penned 
without  great  inconvenience  and  expense,  may  be  made  by  desig- 
nating by  reasonable  estimate  the  number  of  animals,  and  describing 
them  by  their  marks  and  brands,  or  either.  The  levy  must  be  made 
in  the  presence  of  two  or  more  credible  persons,  and  notice  thereof 
must  be  given  in  writing  to  the  owner,  or  to  his  herder  or  agent,  if 
residing  within  the  county  and  known  to  the  officer.6 

"  Running  at  large  in  the  range  "  will  apply  to  cattle  running  at 
large  with  other  cattle  in  a  pasture  of  about  four  hundred  thousand 
acres,  and  including  parts  of  three  counties,  and  intersected  with 
roads,  although  the  entrances  may  be  guarded.  In  making  a  levy 
and  sale  upon  cattle  so  running  at  large,  the  sheriff  is  not  restricted 
to  cattle  within  his  county  at  time  of  the  levy  and  sale.  It  is  evi- 
dent that  the  levy  and  sale  do  not  pass  title  to  any  particular  ani- 
mals, but  give  only  the  right  to  select  the  number  sold.  The  right 

1  R.  S.  2349.    See  §  796,  ante. 

2  Bryan  v.  Bridge,  6  T.  137;  Portis  v.  Parker,  8  T.  23;  Gunter  v.  Cobb,  82  T.  598 
(17  S.  W.  Rep.  848). 

3  Grove  v.  Harris,  35  T.  320. 

*  Gunter  v.  Cobb,  82  T.  598  (17  S.  W.  Rep.  848). 

5  Maddox  v.  Tierney,  3  App.  C.  C.,  §  396.    As  to  order  of  sale  in  foreclosing  a 
mortgage  or  other  lien,  see  £§  634.  635,  ante. 
6R.  S.  2350.    See  g  802,  ante,  as  to  range  levy  of  an  attachment. 
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of  the  purchaser  is  "  to  gather  and  pen  such  stock  and  select  there- 
from the  number  purchased  by  him."  The  levy  and  sale  confer  the 
right  to  gather,  pen,  and  select  from  the  entire  stock,  regardless  of 
county  boundaries  if  necessary,  the  number  purchased,  wherever 
the  animals  may  be  found.  The  officer  is  required  to  "designate 
by  reasonable  estimate  the  number  of  animals,"  and  this  measures 
the  extent  of  the  purchaser's  right  to  select  and  hold,  or  in  other 
words  limits  his  purchase.  When  a  levy  is  made  upon  cattle  run- 
ning at  large  in  the  range,  to  be  valid  it  must  be  without  restriction 
based  on  county  boundaries,  on  estimate  as  provided  by  the  statute, 
and  when  thus  made  a  sale  under  it  will  confer  on  the  purchaser 
the  right  to  gather  from  the  entire  stock,  though  found  in  a  count}r 
other  than  that  in  which  the  levy  and  sale  are  made,  a  sufficient 
number  to  enable  him  fairly  to  select  and  appropriate  the  number 
he  becomes  entitled  to  by  the  sale;  and  a  levy  and  sale  of  cattle  in 
the  range  not  thus  made  cannot  confer  title,  because  not  made  in 
accordance  with  law.  Levies  and  sales  of  personal  property  made 
in  some  manner  other  than  that  prescribed  by  the  statutes  will  be 
invalid,  because  the  power  of  the  officer  is  limited  as  to  mode  of 
exercise  by  these  laws,  made  to  secure,  for  the  benefit  of  both  cred- 
itor and  debtor,  a  fair  price  for  the  thing  to  be  sold.  Where  the 
levies  (one  levy  and  sale  for  each  county  of  an  estimated  number 
assumed  to  be  in  each)  were  restricted  to  cattle  in  the  respective 
counties  where  they  were  running,  and  the  sales  were  made  in  pur- 
suance of  such  levies,  and  the  same  purchaser  bought  at  all  the  sales, 
these  sales  did  not  confer  title  upon  the  purchaser.1 

§  1258.  Levy  on  husband's  interest  in  property;  confusion  of  prop- 
erty. 

One  having  control  of  an  execution  against  the  husband,  and  de- 
siring to  subject  goods  of  the  husband,  subject  to  levy,  in  a  house 
containing  other  goods  not  subject,  which  are  the  separate  prop- 
erty of  the  wife,  and  being  unable  to  discriminate,  may  levy  on  the 
interest  of  the  husband,  in  analogy  to  the  remedy  given  under  exe- 
cution against  a  member  of  a  copartnership  for  his  individual  debt. 
The  wife's  property  in  such  case  does  not  become  subject  to  levy. 

!Gunter  v.  Cobb,  82  T.  598  (17  S.  W.  Rep.  848).  A  "range  levy,"  on  partner- 
ship stock,  for  the  debt  of  an  individual  partner,  does  not  give  the  officer  the 
right  to  actual  possession.  In  an  action  against  an  officer  for  special  damages 
for  a  levy  under  which  he  wrongfully  took  possession  of  the  property,  the  dam- 
age is  confined  to  the  loss  of  cattle  traceable  to  defendant's  negligence  while  in 
possession,  and  an  instruction  for  loss  of  cattle  strayed,  stolen  "  or  otherwise  " 
lost  during  such  possession  is  error.  Where  a  "range  levy"  is  made  upon  stock, 
the  stock  is  in  custodia  legis  so  far  as  to  prevent  sale  or  disposition  by  the  owner, 
but  beyond  this  the  officer  has  no  right  to  interfere  with  owner's  possession  or 
to  charge  the  expense  of  penning  the  stock  levied  upon  against  him.  Donald  v. 
Carpenter,  27  S.  W.  Rep.  1033. 
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It  is  said  that  there  must  be  a  wilful  or  wrongful  invasion  of  right 
in  order  to  induce  the  condign  consequence  of  forfeiture  consequent 
upon  the  confusion  of  goods  owned  by  two  persons.1  Profits  on 
investments  of  the  wife's  separate  property  are  community  assets, 
and  liable  for  the  husband's  debts.  If  they  be  mixed  with  the 
wife's  separate  property,  in  a  contest  between  the  wife  and  a  cred- 
itor of  the  husband,  the  burden  is  on  her  to  show  ho\v  much  of  the 
property  retained  its  character  of  separate  estate.2 

The  statute  provides  for  a  registration  of  a  schedule  of  the  wife's 
separate  property,  and  that  such  registration  shall  be  conclusive 
against  all  subsequent  creditors  of  and  purchasers  from  the  hus- 
band.3 Failure  to  make  such  registration  prior  to  the  levy  of  an 
execution  issued  against  the  husband  will  not  render  her  property 
liable,  though  the  judgment  creditor  may  have  had  no  notice  of  her 
rights  prior  to  the  levy.4  Where  land  is  purchased  with  the  sep- 
arate property  of  the  wife,  but  the  deed  is  made  to  the  husband, 
a  purchaser  at  execution  sale  made  under  a  judgment  against  the 
husband  will  take  the  title,  if  he  purchases  without  notice  of  her 
rights.  Notice  given  at  the  sale  is  sufficient  to  put  him  on  inquiry, 
and  the  burden  is  on  him  to  prove  payment  and  want  of  notice:5 
But  where  the  creditor  becomes  the  purchaser,  and  the  amount  of 
his  bid  is  credited  on  the  execution,  he  is  not  a  bonafide  purchaser 
for  value,  and  the  wife's  title  is  not  digested.6  Where  land  is  pur- 
chased in  the  name  of  the  wife,  and  she  gives  her  note  for  the  pur- 
chase-money, it  is  presumed  in  favor  of  a  purchaser  at  execution, 
sale  against  the  husband  that  the  property  belonged  to  the  com- 
munity.7 

§  1259.  Levy  on  stock  of  corporation. 

Shares  of  stock  in  any  joint-stock  or  incorporated  company  may 
be  sold  on  execution  against  the  person  owning  such  stock.8 

A  levy  on  the  stock  of  any  corporation  or  joint-stock  company  is 
made  by  leaving  a  notice  thereof  with  any  officer  of  the  company.9 
Where  the  execution  runs  against  the  corporation,  it  is  made  the 

1  Brown  v.  Bacon,  63  T.  595. 

2  Claflin  v.  Pfeiffer,  76  T.  469  (13  S.  W.  Rep.  483). 

3  R.  S.  4653-4659. 

4  Le  Gierse  v.  Moore,  59  T.  470. 

5 Harris  v.  Seinsheimer,  67  T.  356  (3  S.  "W.  Rep.  307);  Hooper  v.  Caruthers,  78 
T.  432  (15  S.  W.  Rep.  98);  Cline  v.  Upton,  56  T.  319. 

"McKamey  v.  Thorp,  61  T.  648;  Barnett  v.  Vincent,  69  T.  685  (7  S.  W.  Rep. 
525);  Overstreet  v.  Manning,  67  T.  657  (4  S.  W.«Rep.  248);  Burnham  v.  McMichael, 
6  Civ.  App.  496  (26  S.  W.  Rep.  887). 

7  Oppenheimer  v.  Robinson,  87  T.  174  (27  S.  W.  Rep.  95);  Cooke  v.  Bremond,27 
.T.  457. 

8  R.  S.  2354. 

9  R.  S.  2351. 
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•duty  of  the  officer  having  charge  of  its  books  to  furnish  the  plaint- 
iff with  the  names  and  places  of  residence  of  the  stockholders,  so 
far  as  known,  and  the  amount  of  stock  held  by  each,  as  shown  bv 
the  books.1  Stock  owned  by  a  defendant  in  garnishment  proceed- 
ings against  the  corporation  may  be  sold  under  execution  as  in 
•other  cases,  and  the  officer  will  execute  a  transfer  to  the  purchaser.2 
At  common  law  corporate  shares  are  not  subject  to  levy  and  sale 
on  execution.  If  in  a  sale  under  execution  of  shares  of  stock  no  men- 
tion of  the  number  of  shares  is  required,  then  there  would  be  noth- 
ing to  prevent  an  excessive  levy,  and  a  very  large  estate  might  be 
sold  to  satisfy  a  very  small  judgment,  and  that,  too,  when  the  prop- 
erty was  capable  of  division,  leading  to  sacrifice  to  both  debtor  and 
creditor.  There  should  be  no  such  uncertainty  in  execution  sales. 
When  the  law  gives  the  creditor  a  process  by  garnishment  through 
which  he  may  reach  the  shares  of  stock  and  get  a  'sufficient  de- 
scription of  them,  and  then  have  them  sold  under  execution  to  sat- 
isfy his  debt,  he  should  not  be  allowed  to  proceed  by  execution  in 
the  first  place  without  any  description.  If  by  any  proper  means 
the  officer  who  levies  the  execution  can  ascertain  the  number  of 
shares  owned  by  the  debtor,  there  is  no  doubt  of  his  authority  to 
levy  an  execution  upon  so  many  of  them  as  may  be  proper  to  sat- 
isfy it  as  in  other  cases;  but  when  he  neither  possesses  nor  can  ac- 
quire such  knowledge,  he  cannot  make  a  lawful  levy  and  sale.3 

§  1260.  Property  of  railroad  companies. 

The  rolling  stock  and  all  other  movable  property  belonging  to 
any  railroad  company  or  corporation  is  considered  personal  prop- 
erty, and  the  real  and  personal  property  of  such  company  or  any 
part  thereof  is  liable  to  execution  and  sale  in  the  same  manner  as 
the  property  of  individuals,  and  no  such  property  is  exempt  from 
execution  and  sale.4 

An  execution  against  a  railroad  company  is  levied  and  collected 

1  R.  S.  672. 

2  R.  S.  242-244;  Keating  v.  Stone  &  Sons  Live  Stock  Co.,  83  T.  467  (18  S.  W. 
Rep.  797). 

s  Keating  v.  Stone  &  Sons  Live  Stock  Co.,  83  T.  467  (18  S.  W.  Rep.  797). 
Under  a  legal  execution  upon  a  valid  judgment  against  John  Stone,  the  sher- 
iff attempted  to  levy  and  sell  shares  of  defendant  in  the  "  J.  Stone  &  Sons  Live 
Stock  Co.,'1  describing  the  property  in  the  levy  and  in  conveyance  after  sale  as 
follows:  "All  the  shares  of  stock  owned  and  belonging  to  the  said  John  Stone 
in  said  J.  Stone  &  Sons  Live  Stock  Co.,  and  all  the  right,  title  and  interest 
which  the  said  John  Stone  had  on  the  12th  day  of  June,  1886,  or  at  any  time 
afterward,  of,  in  and  to  the  said  shares  of  stock."  No  effort  by  garnishment 
"had  been  made  to  ascertain  the  shares  of  stock  owned  by  the  defendant.  In  a 
«uit  by  the  purchaser  against  the  corporation  asserting  ownership  it  was  held 
(that  the  trial  court  properly  excluded  said  levy  and  sale.  They  passed  110  title 
in  the  stock. 

<R.  S.  4543. 
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as  in  other  civil  cases.  When  the  road-bed,  track,  franchise  and 
chartered  powers  and  privileges  of  the  company  are  levied  uponr 
the  levy  and  sale  must  take  place  in  the  county  where  the  principal 
.office  of  the  company  is  situated,  and  the  entire  road-bed,  track, 
franchise  and  chartered  powers  and  privileges  of  the  company  must 
be  levied  upon  and  sold.  These  provisions  must  be  observed,  so  far 
as  they  are  applicable,  in  all  cases  where  a  sale  is  ordered  by  decree 
of  court.1 

§  1261.  Levy  upon  property  in  hands  of  receiver. 

Property  in  the  hands  of  a  receiver  may  be  levied  upon  and  sold 
pursuant  to  the  order  of  the  court  in  which  the  judgment  was  ren- 
dered.2 

§  1262.  Duty  of  officer  in  keeping  property;  expenses. 

The  officer. must  keep  securely  all  personal  property  levied  on  by 
him,  for  which  no  delivery  bond  has  been  given.  If  any  injury  or 
loss  results  to  any  party  interested  by  his  negligence,  he  and  his- 
sureties  will  be  liable  to  pay  the  value  of  the  property  so  lost,  or 
the  amount  of  injury  sustained,  and  ten  per  cent,  thereon,  to  be  re- 
covered by  the  party  injured,  on  motion,  three  days1  notice  being 
given,  in  the  court  from  wrhich  the  execution  issued.3  The  officer 
may  retain  out  of  the  proceeds  of  personal  property  sold  upon  exe- 
cution all  reasonable  expenses  incurred  by  him  in  making  the  levy 
and  keeping  the  property.4 

§  1263.  Delivery  bond. 

Any  personal  property  taken  in  execution  may  be  returned  to- 
the  defendant  by  the  officer,  upon  the  delivery  by  the  defendant 
to  him  of  a  bond,  payable  to  the  plaintiff,  with  two  or  more  good 
and  sufficient  sureties,  to  be  approved  by  the  officer,  to  the  effect 
that  the  property  shall  be  delivered  to  the  officer  at  the  time  and 
place  named  in  the  bond,  to  be  sold  according  to  law,  or  for  the 
pa^yment  to  the  officer  of  the  fair  value  thereof,  which  must  be 
stated  in  the  bond. 

Where  property  has  been  replevied  as  above  provided,  the  de- 
fendant may  sell  or  dispose  of  it,  paying  the  officer  the  stipulated 
value  thereof.  In  case  of  the  non-delivery  of  the  property  accord- 

1 R.  S.  4553.  This  is  substantially  the  same  as  article  4914  of  Paschal's  Digest. 
Under  that  article  the  railroad  track,  franchise  and  chartered  powers  and  privi- 
leges of  a  railway  company  were  deemed  an  entire  thing,  and  a  levy  was  held 
to  embrace  the  whole  road-bed  and  track,  whether  situated  in  one  county  or 
not,  and  the  same  could  be  advertised  and  sold  at  the  court-house  door  of  the- 
county  of  the  principal  office.  Cent.  &  Mont.  Ry.  Co.  v.  Henning,  52  T.  466. 

aR.  S.  1474;  ante,  §  999.    As  to  property  in  cuatodia  legis,  see  §  799,  ante. 

3  R.  S.  2355. 

<R.  S.  2356. 
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ing  to  the  terms  of  the  bond,  and  non-payment  of  the  value  thereof,, 
the  officer  must  forthwith  return  the  bond,  indorsed  "  forfeited," 
to  the  clerk  of  the  court  from  which  execution  issued;  whereupon, 
if  the  judgment  remain  unsatisfied,  in  whole  or  in  part,  the  clerk 
will  issue  execution  against  the  principal  debtor  and  the  sureties 
on  the  bond  for  the  amount  due,  not  exceeding  the  stipulated  value 
of  the  property,  upon  which  execution  no  delivery  bond  will  be 
taken,  which  fact  must  be  indorsed  by  the  clerk  on  the  execution.1 
A  bond  made  payable  to  the  officer  is  a  valid  obligation  to  the 
extent  of  the  value  of  the  property  taken  from,  the  custody  of  the 
law,  and  may  be  recovered  upon  to  the  use  of  the  plaintiff.2 

§  1264.  Effect  of  the  levy;  lien. 

The  effect  of  a  valid  levy  upon  personal  property  is  to  vest  the 
same  in  the  sheriff.  The  property  remains  in  the  custody  of  the 
law  until  the  proper  time  for  a  sale,  and  for  a  reasonable  time  after 
the  sale  to  allow  the  purchaser  to  remove  it ;  and  during  this  time 
it  is  beyond  the  reach  of  seizure  by  any  other  process,  though  it  re- 
mains in  the  custody  of  the  debtor.  By  the  seizure  the  officer  ac- 
quires a  special  property  in  the  goods,  and  he  may  maintain  an 
action  against  any  one  for  taking  them  away.  The  sheriff's  indorse- 
ment of  a  levy  upon  the  execution  is  sufficient  evidence,  prima  facie, 
to  prove  the  levy  and  identify  the  property.3 

A  lien  by  levy  of  execution  takes  preference  over  an  unrecorded 
deed  from  the  judgment  debtor,  and  the  purchaser  will  take  the 
property  although  he  had  notice  of  the  deed  at  the  time  of  the  sale,, 
provided  the  creditor  had  no  notice  prior  to  the  levy.4  The  due 

1  R.  S.  2357-2359. 

2  Jones  v.  Hays.  27  T.  1.     See  Johnson  v.  Erskine,  9  T.  1.     The  proceedings  re- 
sulting in  the  forfeiture  of  the  bond  constitute  a  judgment  to  all  intents  and 
purposes  against  the  obligors  in  the  bond.    Burton  v.  Miller,  14  T.  299.    In  Smith 
v.  Basiger,  12  T.  227.  the  court  recognized  a  writ  of  error  from  such  a  gwasj-judg- 
rnent,  so  far  as  to  award  Damages  for  delay:  but  in  Testard  v.  Neilson,  20  T.  139,. 
it  was  held  that  objections  to  the  bond  could  not  be  taken  on  writ  of  error  to- 
the  supreme  court  from  the  gwcm- judgment  on  the  forfeited  bond,  but  must 
first  be  taken  in  the  district  court  by  motion,  and  from  the  judgment  thereon 
the  writ  of  error  would  lie.     In  Cole  v.  Robertson,  6  T.  356,  it  is  held  that  the  im- 
plied judgment  upon  a  forfeited  bond  is  not  a  satisfaction  of  the  original  judg- 
ment, but  merely  additional  security  growing  out  of  and  dependent  on  the 
original  judgment,  and  designed  for  the  protection  of  the  plaintiff's  right;  and, 
consequently,  that  an  execution  could  issue  on  the  original  judgment  after  the 
return  of  "forfeited"  on  delivery  bond:  or  the  same  could  be  revived  by  scire 
facias.     After  an  execution  has  been  levied,  and  delivery  bond  given,  and  the 
same  returned  for  forfeiture,  the  sheriff  has  no  further  power  to  levy,  or  to  re- 
ceipt the  judgment;  and  a  payment  to  him  beforo  the  issuance  of  a  new  execu- 
tion will  be  no  satisfaction.     Harris  v.  Ellis,  30  T.  4. 

3  Crocker  on  Sheriffs,  §  449:  Garner  v.  Cutler,  28  T.  181;  Cornelius  v.  Burford, 
28  T.  203. 

4  Grimes  v.  Hobson.  46  T.  416:  Grace  v.  Wade,  45  T.  522;  Borden  v.  McRae, 
46  T.  397;  Linn  v.  Le  Compte,  47  T.  440. 
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record  and  indexing  of  a  judgment  will  not  affect  a  levy  made 
under  a  valid  judgment,  the  levy  being  followed  by  sale.  Nor  is 
the  purchaser  at  said  sale  required  to  place  his  sheriff's  deed  upon 
record  as  against  the  rights  of  the  original  parties  to  the  recorded 
judgment.1  The  lien  of  an  execution  on  land  dates  from  the  time 

of  making  the  necessary  indorsement.2 

\  " 

§  1265.  How  stockholders  made  liable  on  execution. 

When  execution  issues  against  the  property  or  effects  of  a  corpo- 
ration, except  a  railway,  religious  or  charitable  corporation,  and 
there  cannot  be  found  any  property  whereon  to  levy,  the  execution 
may  be  issued  against  any  of  the  stockholders  to  an  extent  equal  to 
the  amount  of  stock  unpaid;  but  no  execution  shall  issue  against 
any  stockholder,  except  upon  an  order  of  the  court  in  which  the 
action,  suit  or  other  proceeding  was  brought  or  instituted,  made 
upon  motion  in  open  court,  after  reasonable  notice  in  writing  to 
the  person  or  persons  sought  to  be  charged.  Upon  such  motion 
the  court  may  order  execution  to  issue  accordingly ;  or  the  plaintiff 
in  execution  may  proceed  by  action  to  charge  the  stockholders  with 
the  amount  of  his  judgment  in  accordance  with  the  liability  of  the 
stockholders.3 

The  statute  does  not  apply  to  an  insolvent  corporation  in  the 
hands  of  a  receiver.4 

§  1266.  Liability  of  stockholders  to  creditors  and  to  each  other. 

If  any  corporation  created  under  title  21  of  the  Revised  Statutes, 
relating  to  corporations,  or  under  any  general  statute  of  the  state, 
•except  railway,  charitable  or  religious  corporations,  be  dissolved 
leaving  debts  unpaid,  suit  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time  of  such  dissolution  with- 
out joining  the  corporation  in  the  suit,  and  if  judgment  be  rendered 
and  execution  satisfied,  the  defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of  dissolution  for  the  recovery 
of  the  portion  of  such  debt  for  which  they  were  liable,  and  the  exe- 
cution upon  the  judgment  may  direct  the  collection  to  be  made 
from  property  of  each  of  the  stockholders  respectively.  If  any 
stockholder,  defendant  in  the  case,  shall  not  have  property  enough 
to  satisfy  his  portion  of  the  execution,  then  the  amount  of  deficiency 
shall  be  divided  equally  among  all  the  remaining  stockholders,  and 
collections  made  accordingly,  deducting  from  the  amount  a  sum  in 
proportion  to  the  amount  of  stock  owned  by  the  plaintiff  at  the 
time  the  company  dissolved.5 

1  Brackenridge  v.  Cobb,  85  T.  448  (21  S.  W.  Rep.  1034). 

2  Redlick  v.  Williams,  5  S.  W.  Rep.  375. 
3R.  S.  671. 

*  Show-alter  v.  Laredo  Improvement  Co.,  83  T.  162  (18  S.  W.  Rep.  491). 
s  R.  S.  684. 


§§  1267-1270.]  AVEIT   OF   EXECUTION.  1211 

§  1267.  Contribution  among  stockholders. 

If  any  stockholder  pay  more  than  his  due  proportion  of  any 
debt  of  the  corporation,  he  may  compel  contribution  from  the  other 
stockholders  by  action.1 

§  1268.  Only  liable  for  unpaid  stock. 

No  stockholder  is  liable  to  pay  debts  of  the  corporation  beyond 
the  amount  unpaid  on  his  stock.2  Stockholders  are  not  liable  to 
the  creditors  of  the  corporation,  unless  it  be  by  virtue  of  some 
provision  of  the  charter  or  of  the  general  statutory  law.3 

§  1269.  Plaintiff  has  the  right  to  control  the  execution. 

It  is  the  duty  of  a  sheriff  who  has  an  execution  in  his  hands  to 
obey  all  lawful  instructions  of  the  owner  of  the  judgment  on  which 
it  issued  in  making  a  levy  and  sale.  When  one  other  than  the 
judgment  creditor  or  his  recognized  attorney  assumes  to  direct  him, 
he  is  not  bound  to  obey  unless  such  party  has  the  legal  or  equitable 
title  to  the  judgment.  The  owner  of  the  judgment  has  the  right  to 
control  the  execution,  even  as  against  his  own  attorney  of  record.4 

§  1270.  When  judgments  become  dormant. 

Where  no  execution  is  issued  within  twelve  months  after  the  ren- 
dition of  a  judgment  in  any  court  of  record,  the  judgment  becomes 
dormant,  and  no  execution  is  allowed  to  issue  thereon  unless  such 
judgment  be  revived.  Where  the  first  execution  has  issued  within 
the  twelve  months  the  judgment  does  not  become  dormant,  unless 
ten  years  elapse  between  the  issuance  of  executions  thereon,  and  ex- 
ecution may  issue  at  any  time  within  ten  years  after  the  issuance 
of  the  preceding  execution.5 

The  act  of  1866  provided  that  no  judgment  of  a  court  of  record 
should  become  dormant  unless  ten  years  elapsed  between  the  issu- 
ance of  executions.  This  provision  was  not  enacted  in  the  Revised 
Statutes  of  1879.  and  there  was  no  law  in  force  on  the  subject  until 
the  enactment  of  the  above  statute  of  1895,  except  article  3361  of 
the  Revised  Statutes,  enacted  in  1879,  which  is  the  same  as  the  act 
of  1841. 6  It  reads  as  follows :  "A  judgment  in  any  court  of  record 
within  this  state,  where  execution  has  not  issued  within  twelve 
months  after  the  rendition  of  the  judgment,  may  be  revived  by  scire 
facias  or  an  action  of  debt  brought  thereon  within  ten  years  after 
the  date  of  such  judgment,  and  not  after."  Under  the  act  of  1866, 

1  R.  S.  685. 

2  R.  S.  686. 

3  Walker  v.  Lewis,  49  T.  123. 

4Daugherty  v.  Moon,  59  T.  397;  Crenshaw  v.  Harrison,  8  Ala.  343;  Patton  v. 
Hamner,  28  Ala.  622. 
6R  S.  2326a;  Acts  1895,  p.  2. 
6  P.  D.  4608. 
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a  judgment  became  dormant  if  execution  was  not  issued  within 
a  year  after  its  rendition ; l  and  where  execution  issued  within  twelve 
months,  the  judgment  did  not  become  dormant  until  the  expiration 
of  ten  years  between  executions.2 

An  execution  issued  on  a  dormant  judgment  is  voidable  only.* 
In  absence  of  testimony  the  court  will  not  presume  that  an  execu- 
tion was  not  issued  within  one  year  after  the  rendition  of  the  judg- 
ment.4 A  sale  to  satisfy  a  dormant  judgment,  or  a  judgment  that 
has  lost  its  lien,  unless  set  aside  by  the  owner  of  the  property  sold, 
binds  him  or  his  vendee  by  a  subsequent  purchase,  but  does  not  op- 
erate against  a  prior  purchaser.5 

Injunction  is  the  proper  remedy  against  an  execution  on  a  dor- 
mant judgment.6  It  is  not  sufficient  to  allege  that  the  execution 
sought  to  be  enjoined  was  issued  more  than  twelve  months  after 
the  rendition  of  the  judgment,  without  the  further  allegation  that 
it  had  not  been  preceded  by  other  executions.7 

§  1271.  Proceedings  to  revive  a  dormant  judgment. 

The  venue  of  the  proceeding  is  in  the  county  in  which  the  judg- 
ment was  rendered.8  A  scire  facias  may  be  sued  out  on  a  judgment 
which,  though  not  dormant,  has  lost  its  lien.9  Such  judgment  may 
be  made  the  basis  of  an  action  to  restore  the  lien  either  by  scire 
facias  or  by  action  of  debt.10  Where  a  direct  proceeding  has  been 
instituted  by  a  judgment  creditor  before  the  judgment  has  become 
dormant,  it  is  not  necessary  to  issue  executions  subsequent  to  such 
suit  in  order  to  prevent  the  judgment  from  becoming  dormant.11 

In  a  suit  to  revive  a  judgment  from  which  no  appeal  was  taken,. 

1  Sampson  v.  Wyett,  49  T.  627;  Black  v.  Epperson,  40  T.  163;  Gabel  v.  McMahan, 
1  App.  C.  C.,  §  716. 

2  Millican  v.  Ware,  84  T.  308  (19  S.  W.  Rep.  475):  Masterson  v.  Cundiff,  58  T.  472. 

3  Header  Co.  v.  Aringdale,  58  T.  447;  Cleveland  v.  Tittle,  3  Civ.  App.  191  (22  S. 
W.  Rep.  8);  Maverick  v.  Flores,  71  T.  110  (8  S.  W.  Rep.  636);  Garvin  v.  Hall,  83 
T.  295  (18  S.  W.  Rep.  731).     A  sheriff  cannot  avail  himself  of  the  irregularity,  in 
defense,  when  sued  for  permitting  the  escape  of  live-stock  levied  upon  under 
such  execution.     Cleveland  v.  Tittle,  3  Civ.  App.  191  (22  S.  W.  Rep.  8).    The  issu- 
ance of  an  execution  on  a  dormant  judgment  is  not  such  an  irregularity  as  will, 
of  itself,* render  invalid,  on  a  collateral  attack  by  a  stranger  to  the  judgment, 
the  purchase  made  at  sheriff's  sale  by  the  attorney  for  the  judgment  creditor. 
Riddle  v.  Turner,  52  T.  145. 

^Humason  v.  Lobe,  76  T.  512  (13  S.  W.  Rep.  382);  Laughter  v.  Seela,  59  T.  177. 
5Gruner  v.  Westin,  66  T.  209  (18  S.  W.  Rep.  512);  Hill  v.  Newman,  67  T.  265  (3 
S.  W.  Rep.  271);  Riddle  v.  Turner,  52  T.  145. 

6  Gabel  v.  McMahan,  1  App.  C.  C.,  §  717';  North  v.  Swing,  24  T.  193. 

^  Jordan  v.  Corley,  42  T.  284. 

sAnte,  §  239.    As  to  necessary  parties,  see  §§  169,  178,  ante. 

9  Masterson  v.  Cundiff,  58  T.  472. 

10  Anderson  v.  Boyd.  64  T.  108. 

11  Cole  v.  Terrell,  71  T.  549  (9  S.  W.  Rep.  668). 
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the  defenses  interposed  in  the  original  suit  cannot  be  set  up.1  An 
answer  of  lack  of  service  in  the  original  suit,  which  does  not  allege 
such  failure  to  appear  on  the  face  of  the  judgment,  is  properly 
stricken  out.2 

A  judgment  of  revivor,  which  simply  recites  and  verifies  the  ren- 
dition of  the  former  judgment,  but  which  makes  no  provision  for 
the  issuance  of  execution  to  enforce  the  collection  of  the  amount 
formerly  ascertained  to  be  due,  is  not  a  final  judgment.3  If  the 
proceeding  is  by  action  of  debt,  the  judgment  is  that  the  party  re- 
cover his  debt,  etc. ;  if  by  scire  facias,  that  he  have  execution.4  In 
a  proceeding  in  debt  upon  a  dormant  judgment,  and  for  costs  paid 
in  the  original  suit,  if  the  judgment  be  for  the  plaintiff  the  judg- 
ment should  be  rendered  for  an  amount  which  the  original  judg- 
ment, with  the  accrued  interest  and  costs  of  both  suits,  would 
aggregate.5 

It  seems  that  the  proceeding  by  scire  facias  is  subject  to  all  the 
rules  which  regulate  it  in  the  system  from  which  it  was  borrowed.6 
The  writ  must  pursue  the  nature  of  the  judgment;  if  that  be  joint, 
the  scire  facias  must  also  be  joint.  If  plaintiff  desires,  for  any  suf- 
ficient cause,  to  revive  a  judgment  without  joining  all  the  defend- 
ants, his  remedy  is  by  action  of  debt.7  The  proceeding  by  scire 
facias  is  a  continuation  of  the  former  suit.8  Where  one  party  sues 
to  vacate  a  judgment,  the  other  party  may  pray  for  a  revival  and 
for  process.9 

The  court  cannot  revise  the  judgment  on  scire  facias,  though  it 
be  erroneous;10  and  whether  the  action  be  by  debt  or  scire  facias, 
it  is  not  necessary  to  bring  before  the  court  the  proceedings  in  the 
original  suit.  But  it  seems  that  the  defendant  may  produce  the 

1  Bridges  v.  Samuelson,  73  T.  522  (11  S.  W.  Rep.  539);  Bullock  v.  Ballew,  9  T. 
498. 

2  Ulmer  v.  Frankland,  27  S.  W.  Rep.  766.    A  judgment  was  rendered  on  the 
3d  day  of  December,  1875,  and  proceedings  by  writ  of  scire  facias  were  insti- 
tuted January  13,  1892.     The  first  execution  was  issued  March  7,  1876,  returned 
on  the  same  day,  and  another  issued  on  that  day  to  another  county.    The  third 
was  issued  January  12,  1877,  and  the  fourth  on  the  21st  of  March,  1884.     Under 
the  statute  of  1866,  which  was  in  force  when  the  judgment  was  rendered,  the 
judgment  was  neither  barred  nor  dormant.     Mundine  v.  Brown,  23  S.  W.  Rep.  90. 

3  Fitzgerald  v.  Evans,  53  T.  461;  Camp  v.  Gainer,  8  T.  372. 

4  Bullock  v.  Ballew,  9  T.  498. 

s  Bridges  v.  Samuelson,  73  T.  522  (11  S.  W.  Rep.  539). 

6  Austin  v.  Reynolds,  13  T.  544. 

7  Carson  v.  Moore,  23  T.  450.    In  case  of  the  death  of  a  joint  defendant,  his 
representative  must  be  joined  in  a  proceeding  by  scire  facias.  Henderson  v.  Van 
Hook,  24  T.  358,  25  T.  453;  Austin  v.  Reynolds,  13  T.  544. 

8  Perkins  v.  Hume,  10  T.  50. 

9  Cannon  v.  Hemphill,  7  T.  184. 
i«  Hopkins  v.  Howard,  12  T.  7. 
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proceedings  for  the  purpose   of  showing  that  the  judgment  is 
void.1 

There  is  no  authority  for  bringing  an  action  upon  a  judgment 
which  is  not  dormant.  Such  a  suit  has  been  permitted  to  re-estab- 
lish a  lien  that  had  been  lost;  but  that  practice  would  hardly  be 
allowed  now,  since  existing  statutes  provide  for  fixing  a  lien  by 
filing  an  abstract  of  the  judgment.  A  defendant  should  not  be  sub- 
jected to  the  costs  of  a  suit  on  a  judgment  upon  which  an  execution 
may  issue.  Where  plaintiff  sued  by  attachment,  and  the  attached 
property  was  sold  and  proceeds  paid  into  court,  plaintiff  was  not 
permitted  to  file  a  supplemental  petition  to  reach  the  surplus  pro- 
ceeds in  satisfaction  of  a  judgment  obtained  against  the  defendant 
since  the  institution  of  the  attachment  suit.2 

§  1272.  Judgment  lien. 

The  statutes  provide  for  fixing  the  lien  of  a  judgment.3  The  lien 
continues  for  ten  years  from  the  date  of  recording  and  indexing 
the  abstract,  unless  the  plaintiff  fail  to  have  execution  issued  upon 
his  judgment  within  twelve  months  after  the  rendition  thereof,  in 
which  case  the  lien  ceases  to  exist.4  The  lien  extends  to  land  ac- 
quired subsequent  to  the  recording  of  the  abstract.5 

Under  the  laws  in  force  prior  to  the  adoption  of  the  Eevised  Stat- 
utes, and  especially  under  the  act  of  1866,  the  lien  was  lost  unless 
executions  were  issued  from  year  to  year.6  By  the  present  statute 
the  lien  continues  for  ten  years  from  the  date  of  the  registry,  pro- 
vided only  that  an  execution  has  issued  within  one  year  from  the 
date  of  the  judgment;  if  not  so  issued,  the  lien  ceases.  Does  this 
contemplate  that  the  abstract  must  be  filed  before  the  expiration 
of  a  year,  or  only  that  if  it  has  been  filed  within  the  year  the  lien 
shall  cease  if  execution  is  not  issued  within  the  twelve  months?  If 
execution  is  not  issued  within  a  year  from  the  rendition  of  the  judg- 
ment, the  judgment  becomes  dormant,  and  the  filing  and  recording 

1  Bullock  v.  Ballew,  9  T.  498;  Taylor  v.  Harris,  21  T.  438. 

2  Parks  v.  Young,  75  T.  278  (12  S.  W.  Eep.  986). 
3E.  S.  8283-3293;  ante,  §  31. 

4R.  S.  3290.  Under  the  act  of  1842  a  judgment  became  alien  on  real  estate  of 
the  defendant  situated  in  the  county  in  which  the  judgment  was  rendered. 
P.  D.  3783.  The  act  of  1866  provided  fcr  recording  a  transcript  of  the  judgment 
in  other  counties.  By  the  act  of  1860  no  judgment  became  a  lien  until  recorded 
in  the  proper  county,  and  the  lien  continued  four  years  without  being  rein- 
scribed.  P.  D.  3963. 

5R.  S.  3289. 

6Barron  v.  Thompson,  54  T.  235;  Bassett  v.  Proetzel.  53  T.  569:  Harvey  v. 
Edens,  69  T.  420  (6  S.  W.  Rep.  306):  Ficklin  v.  McCarty,  54  T.  370;  Williams  v. 
Davis,  56  T.  250;  Deutsch  v.  Allen,  57  T.  89;  Willis  v.  Ferguson,  59  T.  172;  An- 
thony v.  Taylor,  68  T.  403  (4  S.  W.  Rep.  531);  Nichols-Steuart  v.  Crosby,  87  T. 
443  (29  S.  W.  Rep.  380). 
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of  an  abstract  after  that  time  will  not  create  a  lien.1  If  the  first 
execution  has  been  properly  issued,  the  judgment  will  not  become 
dormant  until  the  expiration  of  ten  years  thereafter.  If  the  stat- 
ute does  not  contemplate  a  filing  of  the  abstract  within  a  year  from 
the  date  of  the  judgment,  may  it  be  filed  at  any  time  before  the 
judgment  becomes  dormant  by  failure  to  issue  a  second  execution, 
and  when  so  filed  will  it  continue  in  force  for  a  period  of  ten  year& 
thereafter,  notwithstanding  the  judgment  may  become  dormant 
under  the  statute?  Where  the  judgment  has  become  dormant  by 
failure  to  issue  the  first  execution,  it  may  be  revived  by  scire  facias 
or  action  of  debt  brought  thereon  within  ten  years  after  the  date  of 
the  judgment.2  When  so  revived,  is  the  lien  also  revived,  or  may 
it  attach  by  the  recording  of  an  abstract  after  such  revival  ? 

The  inquiries  above  suggested  will  readily  occur  to  any  one  on  a 
careful  reading  of  the  statutes.  Very  little  aid  is  given  toward 
their  solution  by  any  case  to  be  found  in  the  reports,  as  all  the 
cases  bearing  on  the  subject  are  based  upon  the  act  of  1866,  and 
those  in  force  prior  thereto.  They  all  differed  materially  from  the 
statutes  now  in  force.  The  plain  import  of  the  present  statute  is, 
that  the  lien  is  acquired  by  filing  and  recording  the  abstract  in  th& 
proper  county,  and  by  having  execution  issued  on  the  judgment 
within  one  year  after  its  rendition,  and  when  the  lien  has  been 
thus  acquired,  "  it  shall  continue  for  ten  years  from  the  date  of  such 
record  and  index."  Of  course  the  lien  is  acquired  during  the  first 
year  of  the  life  of  the  judgment  by  the  simple  recording  and  index- 
ing, and  ceases  at  the  end  of  the  }Tear  if  execution  is  not  then  issued. 

§  1273.  Same  —  The  abstract  and  index. 
The  abstract  must  show : 

1.  The  names  of  the  plaintiff  and  of  the  defendant  in  the  judg- 
ment. 

2.  The  number  of  the  suit  in  which  the  judgment  was  rendered. 

3.  The  date  when  the  judgment  was  rendered. 

4.  The  amount  for  which  the  judgment  was  rendered,  and  the 
amount  still  due. 

5.  The  rate  of  interest,  if  any,  is  specified  in  the  judgment. 

The  clerk  of  the  county  court,  on  the  abstract  being  presented 
to  him,  must  immediately  record  it,  in  the  judgment  record,  noting 
the  day  and  hour  of  such  record,  and  must  also  at  the  same  time 
enter  it  upon  the  index.  The  index  must  be  alphabetical,  and  must 

i  Evans  v.  Frisbie,  84  T.  341  (19  S.  W.  Rep.  510). 

2R.  S.  3361.  In  Evans  v.  Frisbie,  84  T.  341  (19  S.  W.  Rep.  541),  the  abstract  was 
recorded  after  the  lapse  of  a  year  from  the  rendition,  and  it  was  held  that  there 
was  no  lien,  but  only  because  execution  had  not  issued  within  the  year.  See, 
also,  Clements  v.  Ewing,  71  T.  370  (9  S.  W.  Rep.  312). 
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show  the  name  of  each  plaintiff  and  of  each  defendant,  and  the 
number  of  the  page  of  the  book  on  which  the  record  is  made.1 

The  judgment  must  be  entered  of  record  in  such  form  as  to  con- 
vey notice  of  its  existence,  in  order  to  affect  the  rights  of  third 
parties  dealing  with  the  judgment  creditor.2  It  is  not  necessary 
for  the  abstract  of  judgment  to  specify  the  character  in  which  the 
parties  are  charged.  The  object  of  the  statute  is  not  to  incumber 
the  registry  Avith  full  information,  but  to  excite  inquiry  and  indi- 
cate the  source  of  such  information.3  The  judgment  must  be  sub- 
stantially described.4  Any  certificate  containing  the  substantial 
facts  required  by  the  statute  will  be  sufficient.  The  clerk's  certifi- 
cate need  not  state  that  the  record  has  been  indexed.5  The  num- 
ber of  the  judgment  must  be  given,6  and  proper  credits  must  be 
made.7  If  the  abstract  state  the  amount  for  Avhich  the  judgment 
was  rendered,  exclusive  of  costs,  the  lien  will  attach  for  that 
amount,  if  not  for  the  amount  of  the  costs.8  The  abstract  must 
be  certified  by  the  clerk  who  makes  it  out,9  but  the  certificate  need 
not  be  recorded.10 

An  index  is  necessary  to  secure  the  lien ;  and  the  fact  of  record- 
ing Avill  not  raise  the  presumption  that  an  index  was  made.11  An 
index  made  in  a  firm  name  alone  is  insufficient;  the  name  of  each 
plaintiff  and  defendant  must  be  shown.12  The  object  of  the  stat- 
ute is,  that  persons  searching  the  records  to  discover  judgment  liens 
may  have  the  means  of  ascertaining  with  promptness  whether  such 
liens  exist  or  not.  A  compliance  with  the  law  in  every  substantial 
particular  is  exacted,  but  if  the  index  serves  the  purpose  intended 
it  is  sufficient.  The  statute  does  not  require  a  reverse  index.13 

The  statute  does  not  require  that  the  index  be  dated,  and  in  the 
absence  of  a  date  it  will  be  presumed  that  the  officer  did  his  duty.14 

1  R.  S.  3285,  3287,  3288. 

2  Eastham  v.  Sallis,  60  T.  576. 

3  Willis  v.  Smith,  66  T.  31  (17  S.  W.  Rep.  247). 

*  Anthony  v.  Taylor,  68  T.  403  (4  S.  W.  Rep.  531). 

5  Gullett  Gin  Co.  v.  Oliver,  78  T.  182  (14  S.  W.  Rep.  451). 

«Bonner  v.  Grigsby,  84  T.  330  (19  S.  W.  Rep.  511). 

7  Evans  v.  Frisbie,  84  T.  341  (19  S.  W.  Rep.  510). 

«  First  Nat.  Bank  of  Decatur  v.  Cloud,  2  Civ.  App.  627  (21  S.  W.  Rep.  770). 

»  R.  S.  3284;  Herring  v.  Walker,  3  Civ.  App.  614  (22  S.  W.  Rep.  819). 

10  Spence  v.  Brown,  86  T.  430  (25  S.  W.  Rep.  413). 

11  Miller  v.  Koertge,  70  T.  162  (7  S.  W.  Rep.  691);  Nye  v.  Moody,  70  T.  434  (8  S. 
W.  Rep.  606):  Nye  v.  Gribble,  70  T.  458  (8  S.  W.  Rep.  608). 

12  Gullett  Gin  Co.  v.  Oliver,  78  T.  182  (14  S.  W.  Rep.  451);  Pierce  v.  Wimberly, 
78  T.  187  (14  S.  W;  Rep.  454);  Oppenheimer  v.  Robinson,  87  T.  174  (27  S.  W.  Rep. 
95);  Willis  v.  Nichols,  5  Civ.  App.  154  (23  S.  W.  Rep.  1025);  Steffens  v.  Cameron, 
19  S.  W.  Rep.  1068. 

13  Blum  v.  Keyser,  8  Civ.  App.  675. 

M  Willis  v.  Smith,  66  T.  31  (17  S.  W.  Rep.  247). 
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§  1274.  Effect  and  priority  of  lien. 

A  judgment  lien  on  the  land  of  a  debtor  is  subject  to  every  equity^ 
against  the  lands  in  the  hands  of  the  judgment  debtor  at  the  time 
•of  the  rendition  of  the  judgment,  and  courts  will  protect  the  equi- 
table rights  of  third  persons  against  the  legal  lien,  and  will  limit 
that  lien  to  the  actual  interest  which  the  judgment  debtor  has  in 
the  estate.1  As  between  mortgages  and  judgments,  priority  of  lien 
is  determined  by  priority  of  registration  in  the  county  where  the 
land  is  situated.2 

As  a  general  proposition,  a  judgment  lien  only  attaches  to  the 
actual  interest  of  the  debtor  in  the  land;  but  on  account  of  the  reg- 
istration laws,  ordinarily,  if  the  judgment  lien  attaches  before  the 
creditor  has  notice  of  the  existence  of  an  unrecorded  deed,  such 
deed  is  subordinated  to  the  lien,  and  subsequent  notice  of  the  exist- 
ence of  the  deed  would  work  no  change  in  the  rights  of  the  parties. 
But  when  the  debtor  holds  the  legal  title  in  trust  for  others,  with 
whose  funds  and  for  whose  use  it  was  purchased,  then  if  the  pur- 
chaser at  the  sheriff's  sale  under  the  judgment  has  notice  of  the 
rights  of  the  cestuis  que  trust  before  his  purchase,  he  acquires  no 
title  to  the  property  as  against  them.  This  distinction  results 
from  the  fact  that  such  an  equitable  right  is  not  subject  to  nor  gov- 
erned by  the  registration  statutes.3 

A  judgment  lien  attaches  as  against  a  prior  unrecorded  deed,  un- 
less there  was  notice,  actual  or  constructive,  brought  home  in  some 
manner  to  the  judgment  creditor.4  Notice  by  the  vendee  under  the 
unrecorded  deed,  given  on  the  day  of  sale  under  the  judgment,  will 
not  affect  the  purchaser.5  But  where  suit  was  brought  by  judg- 
ment creditors  to  set  aside  an  unrecorded  deed  made  before  the 
rendition  of  the  judgment,  it  not  appearing  that  the  debt  on  which 
the  judgment  was  rendered  was  contracted  before  the  deed  was 

1  Michael  v.  Knapp,  4  Civ.  App.  464  (23  S.  W.  Rep.  280);  Blankenship  v.  Doug- 
las, 26  T.  225. 

2  Firebaugh  v.  Ward,  51  T.  409.     A  judgment  having  been  correctly  recorded 
so  as  to  create  a  lien,  the  purchaser  at  a  sale  under  the  judgment  acquired  the 
rights  of  the  plaintiff  in  the  judgment,  and  his  title  was  superior  to  that  of  one 
who  claimed  title  under  an  unrecorded  deed  which  antedated  the  record  of  the 
judgment,  although  at  the  date  of  the  sale  such  purchaser  had  notice  of  the  un- 
recorded title,  and  advanced  no  new  consideration.    Burnett  v.  Cockshatt,  2 
•Civ.  App.  304  (21  S.  W.  Rep.  950). 

That  a  purchaser  of  land  bought  it  subject  to  a  prior  judgment  lien  thereon 
•does  not  preclude  him  from  the  right  to  attack  a  sale  made  under  the  judg- 
ment, on  the  ground  of  irregularities  in  such  sale,  and  gross  inadequacy  of  price 
realized  thereat.  Driscoll  v.  Morris,  2  Civ.  App.  603  (21  S.  W.  Rep.  629). 

3  Calvert  v.  Roche,  59  T.  463. 

«  Von  Stein  v.  Trexler.  5  Civ.  App.  299  (23  S.  W.  Rep.  1047). 
5  Main  warring  v.  Templeman,  51  T.  205. 
77 
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executed,  it  was  held  that  the  creditors  were  not  entitled  to  priority 
as  ~bonafide  purchasers  for  value,  without  notice.1 

It  is  now  fully  settled  by  the  decisions  and  confirmed  by  statute 
that  a  purchaser  at  execution  sale  is  deemed  an  innocent  bona  fide 
purchaser  in  all  cases  where  he  would  be  deemed  to  be  such  had 
the  sale  been  made  voluntarily  by  the  defendant  in  person.2 

A  judgment  lien  is  superior  to  a'  subsequently  acquired  home- 
stead right.  It  is  such  a  vested  right  as  will  be  protected  under 
the  provision  of  the  United  States  constitution  prohibiting  the  states 
from  passing  laws  which  impair  the  obligation  of  contracts.3  "Where 
a  judgment  rendered  in  the  county  court  has,  by  abstract  duly  filed,, 
become  a  lien  on  the  real  estate  of  the  debtor,  the  judgment  cred- 
itor may,  without  first  resorting  to  execution  and  levy,  maintain 
an  action  in  the  district  court  to  cancel  a  claim  of  homestead  set 
up  by  the  debtor,  and  to  enforce  the  judgment  lien  against  the  real 
estate  so  claimed  as  exempt.4  A  judgment  creditor  may  institute 
suit  to  set  aside  a  fraudulent  conveyance  by  his  debtor  before  re- 
sorting to  an  execution  and  levy.5 

§  1275.  Returnable,  when. 

The  execution  shall  be  returnable  to  the  first  day  of  the  next 
term  of  the  court,6  or  in  thirty,  sixty  or  ninet}r  days,  if  so  directed* 
by  the  plaintiff,  his  agent  or  attorney.7  If  no  return  day  is  speci- 
fied, it  is  returnable  to  the  next  term  of  the  court.  After  the  re- 
turn day  the  writ  is  functus  qfficio  and  not  valid  for  the  purpose- 
of  a  levy.  The  officer  attempting  to  further  execute  it  is  entirely 
without  justification,  and  is  liable  for  his  acts  precisely  as  he  would 
be  if  he  had  no  writ  in  his  hands.  Except  for  the  purpose  of  jus- 
tifying the  detention  and  sale  of  property  previously  levied  uponr 
the  writ  is  of  no  force,  and  does  not  even  authorize  the  officer  to 
receive  payment  of  it.8  A  sale  of  land  after  the  return  day  is  void.* 

*  Farley  v.  McAlister,  39  T.  603. 

2  Holmes  v.  Buckner,  67  T.  107  (2  S.  W.  Rep.  452);  R.  S.  2378. 

3  Gage  v.  Neblett,  57  T.  374;  Gunn  v.  Barry,  15  Wall.  610;  Edwards  v.  Kearzey. 
6  Otto,  607;  H.  &  G.  N.  R.  Co.  v.  Winter,  44  T.  597.    See  Myer  on  Vested  Rights, 
§§  1166,  1251. 

4  Hull  v.  Naumberg.  1  Civ.  App.  132  (20  S.  W.  Rep.  1125). 

6  Lynn  v.  Le  Gierse,  48  T.  138;  Cassaday  v.  Anderson,  53  T.  527;  Gaines  v~ 
National  Exch.  Bank,  64  T.  18. 
6  R.  S.  1447,  2339. 
7R.  S.  2339;  P.  D.  3775. 

8  Tillman  v.  McDonough,  2  App.  C.  C.,  §§  52,  53;  Harris  v.  Ellis,  30  T.  4;  Freenu 
on  Ex.,  §  106;  Hamilton  v.  Ward.  4  T.  356. 

9  Hester  v.  Duprey.  46  T.  625;  Holloway  v.  Mcllhenny  Co.,  77  T.  657  (14  S.  W. 
Rep.  240);  Cain  v.  Woodward,  74  T.  549  (12  S.  W.  Rep.  319).    See  this  last  case  as- 
to  the  power  of  the  clerk  to  fix  the  return  day  by  indorsement  on  the  writ 
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§  1276.  The  return. 

Every  sheriff  and  deputy  sheriff  must  indorse  on  all  process  and 
precepts  coming  into  their  hands  the  manner  in  which  they  exe- 
cuted them,  and  the  day  on  which  they  executed  them,  and  must 
sign  the  return  officially.1  Each  constable  must  execute  and  return 
according  to  law  all  process  and  precepts  to  him  directed  and  de- 
livered by  any  lawful  officer.2 

The  clerk  is  required  to  note  in  the  execution  docket  the  return 
of  the  officer  and  the  date  thereof.3  The  return  is  regarded  as  true 
and  correct  until  the  contrary  is  made  to  appear.4  Where  the  re- 
turn is  introduced  to  show  payment  of  the  judgment  sued  upon,  the 
other  party  cannot  contradict  it  unless  he  has  laid  a  foundation  for 
the  evidence  by  proper  allegations  in  his  petition.  A  general  aver- 
ment that  the  judgment  remains  unsatisfied  is  not  sufficient.5 

The  statute  does  not  direct  the  manner  of  making  the  return,  nor 
what  facts  shall  be  stated.  It  is  sufficient  if  the  officer  signs  the 
return  without  signing  the  indorsement  of  the  levy  when  made.6 

Leave  to  a  sheriff  to  amend  his  return  on  an  execution  is  not  a 
matter  of  right,  but  within  the  discretion  of  the  court ;  and  in  the 
absence  of  a  statement  of  facts  it  cannot  be  presumed  that  the  court 
erred  in  the  exercise  of  a  sound  discretion  in  refusing  to  permit  a 
return  to  be  amended.  An  objection  for  want  of  service  of  notice 
of  motion  to  quash  the  levy  of  an  execution  and  the  sheriff's  return 
thereon  comes  too  late,  where  the  parties  at  the  time  of  the  hearing 
argued  it  and  made  no  written  exception  on  that  ground  to  its  being 
entertained.7  If  the  recitals  on  the  return  of  an  execution  corre- 
spond with  those  contained  in  a  sheriff's  deed,  as  to  the  extent  of 
the  interest  in  land  levied  on  and  sold,  parol  evidence  is  not  admis- 
sible in  a  collateral  proceeding  to  correct  or  vary  such  recitals. 
Under  such  circumstances  the  party  whose  rights  are  prejudiced 
must  seek  relief  in  a  direct  proceeding  brought  to  obtain  it.8 

IRS.  4905. 

2  R  S.  4915. 

3R  S.  1087,  2392;  Vaughan  v.  Warnell,  28  T.  119. 

«  Garner  v.  Cutler,  28  T.  176. 

»  O'Connor  v.  Silver,  26  T.  606. 

6  Howard  v.  North,  5  T.  290.  As  to  the  power  of  the  court  to  quash  the  return, 
see  Bryan  v.  Bridge,  6  T.  137. 

^Schiffer  v.  Fort,  1  U.  C.  198. 

»Flaniken  v.  Neal,  67  T.  629  (4  S.  W.  Rep.  212).  The  purchaser's  title  at  execu- 
tion sale  under  a  valid  judgment,  the  proceedings  prior  to  sale  being  regular, 
becomes  perfect  on  the  execution  and  delivery  of  the  deed,  and  cannot  be 
affected  by  any  irregularities  in  the  return  made  of  the  execution  by  the  sheriff. 
The  recitals  in  the  deed,  if  in  conflict  with  any  fact  stated  in  the  sheriff's  re- 
turn, will  control.  Holmes  v.  Buckner,  67  T.  107  (2  S.  W.  Rep.  452). 

The  return  of  a  sheriff  on  an  execution  referred  to  the  deed  made  by  him, 
which  described  the  land  by  metes  and  bounds.  Held  sufficient.  Traylor  v. 
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A  motion  to  correct  the  return  is  heard  by  the  court  without  a 
jury.1 

One's  interest  in  land,  acquired  by  purchase  at  execution  sale,  is 
not  destroyed  by  the  failure  of  the  sheriff  to  return  the  execution 
or  to  execute  a  deed  to  the  purchaser.2  The  purchaser's  title,  under  • 
a  valid  judgment,  the  proceedings  prior  to  sale  being  regular,  be- 
comes perfect  on  the  execution  and  delivery  of  the  deed,  and  can- 
not be  affected  by  any  irregularities  in  the  return  made  of  the 
execution  by  the  sheriff.  The  recitals  in  the  deed,  if  in  conflict 
with  any  fact  stated  in  the  sheriff's  return,  will  control.3  The  pur- 
chaser's title  is  not  dependent  upon  the  sheriff's  making  a  proper 
return  of  the  execution.4  The  failure  of  the  return  to  show  that 
lots  were  sold  separately  does  not  affect  the  validity  of  the  sale, 
especially  where  there  is  no  claim  that  the  levy  was  excessive,  or 
that  the  property  was  sacrificed.5 

In  an  action  for  the  conversion  of  cattle  by  a  person  claiming 
under  an  execution  sale  thereof,  the  sheriff's  return  cannot  be  im- 
peached by  the  judgment  debtor  who  is  a  defendant  in  the  action.8 

It  does  not  affect  the  validity  of  a  sale  that  the  return  on  the 
execution  failed  to  show  that  notice  of  sale  was  posted,  as  required 
by  law.7 

§  1277.  Return  of  nulla  bona. 

Where  neither  the  defendant  nor  the  plaintiff  has  pointed  out  a 
levy,  and  the  sheriff  has  been  unable  to  find  within  his  county  any 
property  of  the  defendant  subject  to  execution,  he  should  return 
the  execution  with  an  indorsement  signed  by  him  showing  that  fact. 
T^his  is  called  a  return  of  nulla  bona,  and  the  usual  form  is,  "  No 
property  of  the  defendant  to  be  found  in  my  county."  Although 
the  sheriff  is  not  bound  to  return  an  execution  before  the  return 
day,  he  may  do  so  where  he  has  collected  the  money  or  when  he 
can  find  no  property  of  the  defendant  whereon  to  levy.  But  a  re- 
turn of  nulla  bona  before  the  return  day  should  be  made  with  great 
caution,  as  the  sheriff  might  thereby  make  himself  liable  to  an  ac- 
tion for  false  return.  But  if  the  defendant  has  had  an  opportunity 

Lide,  7  S.  W.  Rep.  58.  Where  a  return  on  an  execution  recites  a  levy  on  land  by 
lot  and  block  number  without  naming  town  or  county,  the  defect  is  cured  by  a 
proper  description  in  the  sheriff's  deed.  Whitney  v.  Krapf,  27  S.  W.  Rep.  843. 

1  Merrill  v.  Fitzgerald,  36  T.  275. 

2  Willis  v.  Smith,  66  T.  31  (17  S.  W.  Rep.  247). 

» Holmes  v.  Buckner,  67  T.  107  (2  S.  W.  Rep.  452). 
4  Bryant  v.  Buckner,  2  S.  W.  Rep.  452. 
6  Wilson  v.  Swasey,  20  S.  W.  Rep.  48. 
6Rutledge  v.  May  field,  26  S.  W.  Rep.  910. 

'Crabtree  v.  Whiteselle,  65  T.  Ill;  Howard  v.  North,  5  T.  290;  Sydnor  v.  Rob- 
erts, 13  T.  598. 
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to  point  out  property,  and  refuses  to  do  so,  there  can  be  no  objec- 
tion to  the  sheriff  making  the  return  at  the  request  of  the  plaintiff.1 

§  1278.  Death  of  the  officer. 

If  the  officer  receiving  an  execution  die  or  go  out  of  office  before 
the  return  of  any  execution,  his  successor  or  other  officer  authorized 
to  discharge  the  duties  of  the  office  in  such  case  will  proceed  therein 
in  the  same  manner  that  such  officer  should  have  done.2  When  a 
sheriff  or  constable  vacates  his  office,  all  unfinished  business  is  com- 
pleted by  his  successor.3 

8  1279.  Satisfaction  of  execution  or  judgment. 

A  levy  upon  personal  property  is,  as  a  general  rule,  held  to  be 
prima  facie  evidence  of  satisfaction  of  the  execution.  But  this 
presumption  does  not  arise  when  possession  of  the  property  remains 
with  the  defendant  in  execution ;  and  it  is  repelled  whenever  it  is 
shown  that  the  plaintiff  has  been  prevented,  either  by  the  act  of 
the  defendant  or  the  operation  of  law,  from  reaping  the  fruits  of  his 
levy.4  This  principle  does  not  apply  to  the  levy  of  an  attachment.5 
A  valid  levy  of  an  execution  is  prima  facie  sufficient,  and  another 
cannot  be  made  until  it  is  shown  that  the  first  is  insufficient ;  at  all 
events  it  is  a  satisfaction  to  the  full  extent  of  the  goods.  But  the 
sheriff  may  show  that  the  goods  did  not  sell  for  enough  to  satisfy 
the  execution,  or  that  the  proceeds  were  applied  to  the  satisfaction 
of  an  older  execution  or  an  older  judgment  which  had  not  lost  its 
lien.6 

A  levy  on  land  is  not  a  satisfaction  of  the  judgment.7 

A  satisfied  judgment  will  not  support  an  execution.8  Payment 
by  a  stranger  will  satisfy  the  judgment,  unless  there  be  an  agree- 
ment that  the  judgment  is  to  remain  in  force  for  the  benefit  of  the 
person  making  the  payment.9 

1  Crocker  on  Sheriffs,  §  429. 

2  R.  S.  2342. 

3  R.  S.  4907.  4920. 

4  Garner  v.  Cutler,  28  T.  175;  Cornelius  v.  Burford,  28  T.  202. 

5  Cravens  v.  Wilson,  48  T.  324. 

6  Bryan  v.  Bridge,  10  T.  149. 

" Cundiff  v.  Teague,  46  T.  476;  Townsend  v.  Smith,  20  T.  465;  White  v.  Graves, 
15  T.  183. 

8  Singer  Manuf.  Co.  v.  Herman  Herschlerode  Manuf.  Co.,  1  App.  C.  C.,  §  741 ; 
Terry  v.  O'Neal,  71  T.  592  (9  S.  W.  Rep.  673);  Hardin  v.  Clark,  1  Civ.  App.  565 
(21  S.  W.  Rep.  977). 

9 Terry  v.  O'Neal,  71  T.  592  (9  S.  W.  Rep.  673).  See  Smith  v.  Lang,  2  Civ.  App. 
683  (22  S.  W.  Rep.  197).  Where  judgment  was  rendered  for  a  horse  valued  at 
$100,  and  costs  of  suit,  the  supreme  court  deemed  it  unnecessary  to  inquire 
whether  a  tender  of  the  horse  was  sufficient  to  satisfy  the  judgment,  as  there 
were  unpaid  costs  sufficient  to  support  the  execution.  Garvin  v.  Hall,  83  T.  295 
(18  S.  W.  Rep.  731). 
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Satisfaction  of  any  judgment  in  whole  or  in  part  may  be  shown : 

1.  By  the  return  upon  an  execution  issued  upon  said  judgment, 
or  by  a  certified  copy  of  such  return,  certified  by  the  officer  to 
whom  the  return  is  made,  such  certificate  showing  the  names  of  the 
parties  to  the  judgment,  the  number  and  style  of  the  suit,  the  date 
and  amount  of  the  judgment,  the  court  in  which  rendered,  and  the 
dates  of  the  issuance  and  return  of  the  execution. 

2.  By  a  receipt,  acknowledgment  or  release  signed  by  the  party  en- 
titled to  receive  payment  of  the  judgment,  or  his  agent,  or  attorney 
of  record,  and  acknowledged  or  proved  for  record  in  the  same  man- 
ner as  deeds  are  required  to  be  acknowledged  or  proved. 

Sufficient  space  must  be  left  at  the  foot  of  each  abstract  of  a 
judgment  recorded  in  the  judgment  record  for  the  entry  of  credits 
upon  and  satisfaction  of  such  judgment,  and  it  is  the  duty  of  the 
clerk  to  enter  such  credits  and  satisfaction  whenever  the  same  are 
made  to  appear  as  above  provided.1 

1 E.  S.  3291,  3292.  When  land  is  sold  under  execution  and  bid  in  by  plaintiff's 
attorney  for  himself,  but  the  bid  is  not  complied  with,  and  the  land  sold  again, 
and  by  the  sheriff  deeded  to  another  person,  held,  these  facts  do  not  show  a  sat- 
isfaction of  the  judgment,  but  entitle  the  execution  to  a  credit  of  the  amount 
paid  by  the  last  purchaser.  Samuelson  v.  Bridges,  6  Civ.  App.  425  (25  S.  W.  Rep. 
636). 


CHAPTER  LXXYIII. 


EXECUTION  SALES. 


§  1380.  Real  estate,  when  and  where 
sold. 

1281.  Personal  property,  where  sold. 

1282.  Personal  property  need  not  be 

exhibited  at  place  of    sale, 
when. 

1283.  Notice  of  sale  of  real  estate. 
1284  Notice  of  sale  of  personal  prop- 
erty. 

1285.  Sale  of  land  in  separate  lots  or 

parcels.  f 

1286.  Liability  of  officer  in  making 

sales. 

1-287.  Return  of  execution. 
1288.  Bidder  failing  to  comply  with 

terms  of  bid. 


1289.  Accounting  for  money  made  on 

execution. 

1290.  Penalty  for  failure  to  levy  or 

sell,  or  to  return  the  execu- 
tion, or  for  a  false  return. 

1291.  Validity;  irregularities;  inade- 

quacy of  price. 

1292.  Purchaser    deemed    innocent, 

when. 

1293.  Conveyance  to  purchaser. 

1294.  Description. 

1295.  Procedure  when  execution  not 

satisfied. 

1296.  Venditioni  exponas. 


§  1280.  Real  estate,  when  and  where  sold. 

Real  property  taken  by  virtue  of  any  execution  must  be  sold  at 
public  auction  at  the  court-house  door  of  the  county,  on  the  first 
Tuesday  of  the  month,  between  the  hours  of  10  o'clock  A.  M.  and 
4  o'clock  P.  M.  Where  by  law  the  public  sales  of  lands  in  any 
•county  are  directed  to  be  made  at  any  other  place  than  the  court- 
house door,  the  sales  directed  by  the  statute  to  be  made  at  the 
court-house  door  must  be  made  at  the  place  designated  by  such  law.1 

By  the  "  court-house  door "  of  a  county  is  meant  either  of  the 
principal  entrances  to  the  house  provided  by  the  proper  authority 
for  the  holding  of  the  district  court;  and  where,  from  any  cause, 
there  is  no  such  house,  the  door  of  the  house  where  the  district 
-court  was  last  held  in  that  county  is  deemed  to  be  the  court-house 
•door.  Where  the  court-house,  or  house  used  by  the  court,  has  been 
destroyed  by  fire  or  other  cause,  and  another  has  not  been  desig- 
nated by  the  proper  authority,  the  place  where  such  house  stood  is 
-deemed  to  be  the  court-house  door.2 

A  sale  of  lands  under  a  judgment  of  a  federal  court  must  conform 
lo  state  laws.3  The  officer  has  no  authority  to  sell  at  any  other 

i  R.  S.  2360,  2361. 
2R.S.  2368. 

3Casseday  v.  Norris,  49  T.  613;  Moody  v.  Moeller,  72  T.  635  (10  S.  W.  Rep.  727); 
Sinclair  v.  Stanley,  64  T.  67;  Riggs  v.  Johnson,  6  Wall.  192;  R.  S.  U.  S.  916. 
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time  or  place  than  that  prescribed  by  law ;  should  he  do  so,  his  acts 
are  not  merely  irregular,  but  void,  and  convey  no  title.1 

A  judgment  creditor  who,  by  reason  of  the  unusual  hour  at  which 
an  execution  sale  is  made  and  the  inclemency  of  the  weather,  is 
prevented  without  laches  on  his  part  from  being  present  to  protect 
his  interest  as  L  bidder  against  an  insolvent  judgment  debtor, 
whereby,  and  because  of  few  bidders  being  present,  the  property 
sold  for  less  than  its  value  and  less  than  the  judgment,  is  entitled 
in  equity  to  have  the  sale  set  aside.  At  such  sale  the  purchaser  is 
so  far  a  participant  in  the  wrong  done  that  he  cannot  object  to  the 
relief  afforded  by  equity  to  the  judgment  creditor.  If  the  absence- 
of  the  judgment  creditor  was  the  result  of  his  own  negligence,,  he 
would  be  without  remedy.2 

An  act  passed  in  1889  provides  that  sales  of  real  estate-  under 
power  conferred  by  deed  of  trust  or  other  contract  lien  must  be 
made  in  the  county  in  which  such  real  estate  is  situated.  Notice^ 
must  be  given  as  required  in  judicial  sales,  and  such  sales  rnaist  be 
made  at  public  vendue,  between  the  hours  of  10  o'clock  A.  M.  and 
4  o'clock  P.  M.  of  the  first  Tuesday  in  any  month.  When  the  real 
estate  is  situated  in  an  unorganized  county,  sale  must  be  made  in. 
the  county  to  which  such  unorganized  county  is  attached  for  judi- 
cial purposes;  and  where  it  is  situated  in  two  or  more  counties  the 
sale  may  be  made  in  any  county  where  any  part  of  the  real  estate 
is  situated,  after  notice  as  required  in  judicial  sales  has  been  given 
in  every  county  in  which  any  part  of  the  real  estate  is  situated.3 
This  act  cannot  be  given  a  retrospective  operation,  although  such, 
appears  to  have  been  the  intent  of  the  legislature.  The  remedy 
prescribed  by  the  antecedent  contract,  if  any,  must  be  pursued.4  A 
sale  under  a  power  in  a  deed  of  trust  directing  the  sale  to  be  made 
at  the  court-house  door,  was  held  void,  when  not  made  at  the  door 
of  the  house  provided  for  the  holding  of  the  district  court,,  but  at 
the  door  of  a  house  in  which  the  county  court  and  the  commission- 
ers' court  held  their  sessions.5 

§1281.  Personal  property,  where  sold. 

Personal  property  taken  in  execution  must  be  sold  on  the  prem- 
ises where  it  is  taken  in  execution,  or  at  the  court-house  door  of  the 

1  Grace  v.  Garnett,  88  T.  156;  Howard  v.  North,  5  T.  310.     Testimony  of  a  wit- 
ness that  he  was  told  that  a  sheriff's  sale  was  made  at  a  log  one  hundred  and 
sixty  feet  distant  from  the  court-house,  held  not  sufficient,  after  the  lapse  of 
fifty  years,  to  overcome  the  presumption  that  the  sale  was  regular.     Fuller  v. 
East  Tex.  L.  &  Imp.  Co.,  23  S.  W.  Rep.  571. 

2  Johnson  v.  Crawl,  55  T.  571.     The  sale  was  made  between  11  and  11:30  A.  M. 

3  R.  S.  2369. 

4  International  B.  &  L.  Ass'n  v.  Hardy,  86  T.  610  (26  S.  W.  Rep.  497). 

5  Boone  v.  Miller,  86  T.  74  (23  S.  W.  Rep.  574).     See  Hess  v.  Dean,  66  T.  663  (2 
S.  W.  Rep.  727);  Hickey  v.  Behrens,  75  T.  488  (12  S.  W.  Rep.  679);  Durrell  v.  Far- 
well,  27  S.  W.  Rep.  795. 
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county,  or  at  some  other  place  if,  owing  to  the  nature  of  the  prop- 
erty, it  is  more  convenient  to  exhibit  it  to  purchasers  at  such  place.1 
If  personal  property  is  sold  at  a  place  different  from  the  one  named 
in  the  notice,  the  officer  is  liable  as  a  trespasser  ab  initio? 

%  1282.  Personal  property  need  not  be  exhibited  at  place  of  sale, 
when. 

Personal  property  must  not  be  sold  unless  it  be  present  and  sub- 
ject to  the  view  of  those  attending  the  sale,  when  it  is  susceptible 
of  being  thus  exhibited,  except  shares  of  stock  in  joint-stock  or  in- 
corporated companies;  and  where  the  defendant  in  execution  has 
merely  an  interest  without  right  to  the  exclusive  possession,  his  in- 
terest may  be  sold  and  conveyed  without  the  presence  or  delivery 
of  the  property. 

When  a  levy  is  made  upon  horses,  mules,  jacks,  jennets,  horned 
cattle  or  hogs  running  at  large  in  the  range,  under  article  2350  of 
the  Revised  Statutes,3  it  is  not  necessary  that  such  stock  or  any  part 
thereof  should  be  present  at  the  place  of  sale;  and  the  purchaser  at 
such  sale  is  authorized  to  gather  and  pen  such  stock  and  select  there- 
from the  number  purchased  by  him.4 

It  is  ordinarily  necessary  that  personal  property  should  be  at  the- 
place  of  sale  and  subject  to  inspection  by  persons  desiring  to  pur- 
chase. A  range  levy  and  sale  confers  on  the  purchaser  the  right 
to  gather,  pen  and  select  from  the  entire  stock,  regardless  of  county 
boundaries,  if  necessary,  the  number  purchased,  wherever  the  ani- 
mals may  be  found.5 

§  1283.  Notice  of  sale  of  real  estate. 

The  time  and  place  of  making  sale  of  real  estate  in  execution 
must  be  publicly  advertised  by  the  officer  for  at  least  twenty  days 
successively  next  before  the  day  of  sale,  by  posting  up  written  or 
printed  notices  at  three  public  places  in  the  county,  one  of  which 
must  be  at  the  door  of  the  court-house  of  the  county,  and  by  de- 
livering to  the  defendant  in  execution  one  copy  of  the  notice  when- 
ever he  resides  in  the  county  where  the  land  is  situated;  and  the 
officer  must  also  mail  a  similar  notice  to  the  attorney  of  record,  if 
any,  for  such  defendant,  in  every  case.  If  the  defendant  resides 
out  of  the  county  where  the  land  is  situated,  the  officer  must  mail 
to  him  a  similar  notice,  directed  to  him  at  his  postoffice,  if  known 
to  the  officer,  and  if  his  residence  is  not  known  and  he  has  no  at- 
torney of  record,  the  posting  of  the  first  three  notices  will  be  suffi- 
cient. 

i  R.  S.  2370. 

2Molette  v.  Hodges,  1  App.  C.  C..  §  399. 

3  See  ^  1257,  ante. 

4  R.  S.  2372,  2373. 

*Gunter  v.  Cobb,  82  T.  598  (17  S.  W.  Rep.  848). 
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Whenever  real  property  is  levied  on  by  virtue  of  an  execution, 
•or  shall  be  the  subject  of  any  order  of  sale  or  venditioni  exponas, 
if  the  defendant  shall,  at  any  time  prior  to  and  not  later  than  five 
days  after  receiving  notice  of  the  levy  of  the  execution  or  issuance 
of  order  of  sale  or  venditioni  exponas,  request  the  clerk,  or  the  offi- 
-cer  making  the  levy  or  holding  the  process,  that  notice  of  the  sale 
be  published  in  a  newspaper,  it  must  be  so  published,  if  there  be  a 
newspaper  published  in  the  county  that  will  publish  it  for  the  com- 
pensation allowed.  When  the  request  is  filed  the  officer  must  pub- 
lish notice  of  the  sale  in  a  newspaper  published  in  the  county  for 
three  consecutive  weeks.  The  notice  must  contain  a  statement  of 
the  authority  by  virtue  of  which  the  sale  is  to  be  made,  the  time 
of  levy  and  the  time  and  place  of  sale;  also  a  brief  description  of 
the  property  to  be  sold,  and  must  give  the  number  of  acres,  orig- 
inal survey,  locality  in  the  county,  and  the  name  by  which  the 
land  is  most  generally  known,  but  it  is  not  necessary  for  it  to  con- 
tain field-notes. 

Publishers  of  newspapers  may  receive  for  publishing  the  notice 
fifty  cents  per  square  for  the  first  insertion  and  thirty  cents  per 
square  for  subsequent  insertions,  to  be  taxed  and  paid  as  other 
costs;  ten  lines  constitute  a  square,  and  the  body  of  no  such  adver- 
tisements must  be  printed  in  larger  type  than  brevier.  On  request 
of  any  defendant  against  whom  judgment  is  rendered,  the  clerk 
must  note  on  the  margin  of  the  judgment  record,  "  to  be  advertised 
by  publication,"  and  he  must  note  this  fact  on  the  execution,  order 
of  sale  or  venditioni  exponas  issued  on  the  judgment,  and  notice  of 
the  sale  of  any  real  estate  levied  upon  by  virtue  of  such  writ  must 
then  be  advertised  in  a  newspaper  as  directed.1 

When  notice  of  a  judicial  sale  has  not  been  properly  given,  if  ob- 
jection be  made  by  defendant  in  execution  without  unnecessary 
delay,  the  sale  may  be  set  aside ;  if  objection  be  not  made  in  rea- 
sonable time,  it  will  be  considered  as  waived.  In  a  collateral  pro- 
ceeding it  is  not  essential  to  the  validity  of  an  execution  sale  that 
there  should  have  been  an  advertisement  of  the  property;  though, 
if  the  irregularity  is  brought  about  by  the  fraudulent  collusion  of 
the  purchaser,  and  the  property  sells  for  a  grossly  inadequate  price, 
the  sale  may  be  avoided  as  to  such  vendee  and  those  claiming  under 

1 R.  S.  2366:  Acts  1895,  p.  168.  In  addition  to  the  above  provision  the  Revised 
Statutes  of  1895  retain,  as  article  2367,  the  act  of  1879.  It  provides  for  notice 
by  publication,  and  is  substantially  the  same  as  the  above  provision  of  the  act 
of  1895.  An  act  passed  in  1893  (Acts  1893,  p.  11)  purports  to  amend  article  2309, 
of  the  Revised  Statutes  of  1879,  and,  without  noticing  the  act  of  1879,  provides 
for  notice  both  by  posting  and  by  publication.  The  above  act  of  1895  amends  the 
act  of  1893  by  adopting  substantially  the  language  of  the  act  of  1879,  and  also 
re-enacts,  with  additions,  the  old  article  2309,  as  to  notice  by  posting,  so  as  to 
include  in  one  article  both  methods  of  giving  notice  of  sale. 
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•him  with  notice.  An  officer  making  a  sale  without  previous  notice 
is  liable  in  a  penalty  and  damages  to  the  party  injured,  to  be  re- 
covered on  motion,1  and  it  is  held  that  it  was  not  the  intention  of 
the  legislature  that  sales  of  property  under  execution  should  be 
void  on  account  of  mere  irregularities  in  advertising  or  in  failing 
to  advertise  such  property,  but  it  was  intended  that  the  injured 
part}7"  should  seek  redress  from  the  officer,  and  this  in  consideration 
of  the  public  policy  that  execution  sales  should  be  sustained.2 

The  purpose  of  advertisements  of  sheriffs'  sales  is  not  solely  to 
give  notice  of  the  time  and  place  of  sale,  but  also  to  afford  persons 
desiring  to  purchase  an  opportunity  to  examine  the  title,  and  to  de- 
termine for  themselves  what  land,  or  interest  in  land,  they  can  ac- 
quire by  a  purchase.3  . 

The  posting  of  a  notice  in  the  corridor  of  the  court-house,  about 
fifty  feet  from  the  door,  at  the  usual  place  of  posting  notices,  was  a 
sufficient  compliance  with  the  requirement  that  the  notice  should 
be  posted  at  the  court-house  door.4 

§  1284.  Notice  of  sale  of  personal  property. 

Previous  notice  of  the  time  and  place  of  the  sale  of  personal  prop- 
erty on  execution  must  be  given  for  ten  days  successively,  by  post- 
ing up  written  or  printed  notices  in  at  least  three  public  places  in 
the  county,  one  of  which  must  be  at  the  court-house  door  of  the 
•county  and  one  at  the  place  where  the  sale  is  to  be  made.5 

§  1285.  Sale  of  land  in  separate  lots  or  parcels. 

When  real  property  situated  in  any  town  or  city  is  taken  in  exe- 
cution, and  consists  of  several  lots,  tracts  or  parcels,  each  must  be 
offered  separately  unless  the  property  be  not  susceptible  of  division 
by  reason  of  the  character  of  the  improvements  thereon. 

When  lands  not  situated  in  any  town  or  city  are  taken  in  execu- 
tion, the  defendant  in  the  writ,  in  whom  the  legal  or  equitable  title 
to  such  land  may  be  vested,  has  the  right  to  present  to  the  officer, 
wat  any  time  before  the  sale  so  as  not  to  delay  the  same  being  made 
as  advertised,  a  plat  of  the  land  as  actually  surveyed,  in  lots  of  not 
less  than  fifty  acres,  by  the  county  surveyor  of  the  county  wherein 
the  premises  are  situated.  The  plat  must  be  accompanied  by  the 
field-notes  of  each  lot  as  numbered,  with  the  certificate  of  the  county 
surveyor  that  the  same  are  correct,  and  the  defendant  will  have  the 
right  to  designate  the  order  in  which  the  lots  shall  be  sold.  "When 
.a  sufficient  number  of  such  lots  are  sold  to  satisfy  the  amount  due 

J  R.  S.  2379. 

•-'  Morris  v.  Hastings,  70  T.  20  (7  S.  W.  Rep.  649);  Howard  v.  North,  5  T.  290. 

*  Smith  v.  Crosby,  86  T.  15  (23  S.  W.  Rep.  10). 

4  Howard  v.  Fulton,  79  T.  231  (14  S.  W.  Rep.  1061). 

3R.S.2371. 
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on  the  execution,  the  sale  must  cease  at  the  request  of  the  defend- 
ant. The  expenses  of  the  survey  and  all  other  expenses  attending 
the  sale  of  the  land  in  lots  must  be  paid  by  the  defendant,  and  are 
not  permitted  to  make  any  additional  cost  in  the  case.1 

The  failure  of  the  return  to  show  that  lots  were  sold  separately 
does  not  affect  the  validity  of  the  sale,  especially  where  there  is  no 
claim  that  the  levy  was  excessive  or  that  the  property  was  sacri- 
ficed.2 

§  1286.  Liability  of  officer  in  making  sales. 

The  statute  provides  that  any  officer  who  shall  sell  any  property 
without  giving  the  previous  notice  as  directed,  or  who  shall  sell  oth- 
erwise than  in  the  manner  prescribed,  shall  forfeit  and  pay  to  the 
party  injured  not  less  than  $10  nor  more  than  $200,  in  addition  to 
such  other  damages  as  the  party  may  have  sustained,  to  be  recov- 
ered on  motion,  five  days'  notice  thereof  being  given,  from  such  offi- 
cer and  his  sureties.3  The  sale  is  void  if  the  officer  or  his  deputy 
purchase  the  property,  either  directly  or  indirectly.4 

§  1287.  Return  of  execution. 

When  an  execution  is  issued  to  any  county  other  than  the  one  in 
which  the  judgment  is  rendered,  return  may  be  made  by  mail.* 
Every  execution  must  be  returned  forthwith,  upon  being  satisfied 
by  the  collection  of  the  moneys  or  upon  order  of  the  plaintiff  or  his 
attorney  indorsed  thereon.6 

Where  the  execution  is  directed  to  the  sheriff  of  another  county, 
it  is  sufficient  if  he  place  it  in  the  mail,  properly  directed,  in  time 
for  it  to  reach  the  clerk  of  the  court  from  which  it  issued  by  the 

return  day.7 
i  ' 

1  R.  S.  2362-2365. 

2  Wilson  v.  Swasey,  20  S.  W.  Rep.  48.     In  trespass  to  try  title  to  land  sold  on 
execution,  plaintiff  pleaded  that  the  sale  under  two  executions  on  the  same  day 
was  a  fraud  on  him,  because  the  executions  were  for  small  sums  of  moneys  that 
he  bad  personal  property  out  of  which  the  sums  due  could  have  been  made,  but 
that  he  had  no  opportunity  to  point  it  out;  that  he  requested  the  officer  to  sell* 
the  land  in  small  quantities,  but  that  he  refused;  and  that  the  levy  was  on  a 
large  and  valuable  tract  of  land,  and  therefore  excessive  and  oppressive.     As 
the  purchaser  was  in  no  way  connected  with  the  judgments,  none  of  these 
things  could  be  made  available.     Grain  v.  Hogan,  16  S.  W.  Rep.  1019. 

» R.  S.  2379. 

4  R.  S.  2380.  The  plaintiff  in  execution  who  becomes  a  purchaser  at  execution 
sale  is  chargeable  with  notice  of  the  irregularities  of  the  sheriff  in  making  a 
levy.  Pearson  v.  Hudson,  52  T.  352.  A  sale  under  execution  is  not  void  because 
the  sheriff  making  the  levy  and  sale  is  a  brother-in-law  to  one  of  the  defendants 
in  the  execution.  Brackenridge  v.  Cobb,  2  Civ.  App.  161  (21  S.  W.  Rep.  614).  A 
justice  of  the  peace  may  purchase  at  a  sale  under  an  execution  issued  on  a  judg 
ment  rendered  by  him.  Smith  v.  Perkins,  81  T.  152  (16  S.  W.  Rep.  805). 

5R.  S.  2383. 

•  R.  S.  2389. 

"Underwood  v.  Russell,  4  T.  175.  See  Griswold  v.  Chandler,  22  T.  637;  De  Lx, 
Garza  v.  Booth,  28  T.  478. 
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§  1288.  Bidder  failing  to  comply  with  terms  of  sale. 

When  the  person  who  bids  off  property  fails  to  comply  with  the 
terms  of  the  sale,  the  officer  must  proceed  to  sell  the  property 
again,  on  the  same  day,  if  there  be  sufficient  time;  but  if  not,  he 
must  re-advertise  and  sell  the  same  as  in  the  first  instance.  Such 
bidder  is  liable  to  pay  to  the  plaintiff  in  execution  twenty  per  cent, 
on  the  value  of  the  property  bid  off,  besides  costs,  to  be  recovered 
on  motion,  five  days'  previous  notice  of  such  motion  being  given 
to  the  defendant ;  and  should  the  property  on  a  second  sale  bring 
less  than  on  the  former,  he  is  liable  to  pay  to  the  defendant  in  exe- 
cution all  loss  which  he. sustains  thereby,  to  be  recovered  on  motion 
as  above  provided.1 

Upon  the  sheriff  executing  a  deed  to  the  purchaser,  it  will  be 
presumed  that  payment  was  made.  Where  the  judgment  creditor 
purchases,  it  is  not  necessary  that  the  money  be  in  fact  paid  to  the 
sheriff.  The  credit  upon  the  execution  is  a  payment.'  A  bidder  is 
not  required  to  make  good  a  bid  under  a  void  execution  and  sale.3 
It  is  not  necessary  that  there  should  be  a  memorandum  of  sale  in 
order  to  sustain  a  motion  against  a  bidder.4  A  motion  made  by 
the  plaintiff  after  two  terms  of  the  district  court  had  intervened  was 
held  not  barred.3 

§  1289.  Accounting  for  money  made  on  execution. 

When  an  officer  has  collected  money  on  execution  he  must  pay 
it  to  the  party  entitled  at  the  earliest  opportunity.  He  is  not  au- 
thorized to  send  money  by  mail,  unless  directed  by  the  person  en- 
titled to  receive  it  or  his  attorney  of  record.6 

Where  the  officer  fails  or  refuses  to  pay  over  mone_y  collected 
•under  an  execution  when  demanded  by  the  person  entitled  to  re- 
ceive it,  he  is  liable  to  pay  to  such  person  the  amount  collected,  with 
damages  at  the  rate,  of  five  per  cent,  per  month  thereon,  besides 
interest  and  costs,  which  may  be  recovered  of  him  and  his  sureties, 
on  motion  before  the  court  from  which  the  execution  issued,  five 
days1  previous  notice  thereof  being  given  to  the  officer  and  his  sure- 
ties.7 

If,  on  the  sale  of  property,  more  money  is  received  than  is  suffi- 
cient to  pay  the  amount  of  the  execution  or  executions  in  the  hands 

1  R.  S.  2381,  2382. 

2  Blum  v.  Rogers,  71  T.  668  (9  S.  W.  Rep.  595). 

3  Huggins  v.  White,  7  Civ.  App.  563  (27  S.  W.  Rep.  1066).     Where  a  person  lias 
bid  in  property  to  protect  A.'s  interest  at  a  void  sale  on  execution,  but  without 
A.'s  knowledge,  A.  is  not  held  liable  for  the  bid. 

4Lockridge  v.  Baldwin,  20  T.  303. 

5  Casentini  v.  Schneider,  8  Civ.  App.  108. 

«  R.  S.  2383,  2384. 

•  R.  S.  2385. 
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of  the  officer,  the  surplus  must  be  immediately  paid  over  to  the 
defendant,  his  agent  or  attorney.1 

The  damages  given  by  the  statute  for  failure  to  pay  over  money 
can  only  be  recovered  by  motion.2  In  a  later  case,  where  suit  was 
brought  on  the  officer's  bond  to  recover  the  money  collected,  a  re- 
covery of  the  penalty  was  denied,  but  only  on  account  of  delay  on 
the  part  of  the  plaintiff.3  No  time  seems  to  have  been  fixed  within 
which  a  party  is  required  to  proceed  to  recover  the  penalty;  but 
in  one  case  an  unexcused  delay  of  twenty  months  was  held  suffi- 
cient to  bar  the  right.4  Where  suit  is  brought  on  the  bond,  the 
measure  of  damages  is  the  amount  of  money  not  paid  over,  with 
interest.5  The  penalty  allowed  is  only  recoverable  where  there  is 
such  culpability  or  negligence  as  shows  a  wantonness  or  dishonest 
motive  in  withholding  payment.6 

A  previous  demand  is  necessary  before  suit  will  lie  on  the  sher- 
iff's bond.7- 

§  1290.  Penalty  for  failure  to  levy  or  sell,  or  to  return  the  execu- 
tion, or  for  false  return. 

Where  an  officer  fails  or  refuses  to  levy  upon  or  sell  property 
justly  liable  to  execution,  when  the  same  might  have  been  done, 
he  and  his  sureties  are  liable  to  the  party  entitled  to  receive  tho- 
money  collected  on  such  execution  for  the  full  amount  of  the  debt, 
interest  and  costs,  to  be  recovered  on  motion  before  the  court  from 
which  the  execution  issued,  five  days'  previous  notice  thereof  being 
given  to  the  officer  and  his  sureties.8  They  are  liable  to  the  same 
penalty,  to  be  recovered  in  the  same  manner,  where  the  officer  fails 
to  return  the  execution  or  makes  a  false  return.9  A  motion  for 
failure  to  return  an  execution  is  barred  in  five  years  from  the  day 
on  which  the  writ  was  returnable.10 

The  motion  is  made  in  the  court  from  which  the  writ  issued,11 
notwithstanding  the  sheriff  may  reside  in  another  county.12  The 
motion  is  a  continuation  of  the  original  proceedings,  and  it  was 
formerly  held  that  an  assignee  of  the  judgment  could  not  file  a 

i  R.  S.  2388. 

2Scoggins  v.  Perry,  46  T.  11;  De  La  Garza  v.  Book,  28  T.  478. 

3  Donley  v.  Wiggins,  52  T.  301. 

4Scoggins  v.  Perry,  46  T.  111.    See  Donley  v.  Wiggins,  52  T.  301. 

»De  La  Garza  v.  Book,  28  T.  478;  St.  Clair  v.  Hotchkiss,  28  T.  474. 

6  Platt  v.  Philips,  37  T.  9. 

7  St.  Clair  v.  Hotchkiss,  28  T.  474;  Platt  v.  Philips,  37  T.  9;  Donley  v.  Wiggins, 
52  T.  301. 

8  R.  S.  2386. 

9  R.  S.  2387. 
10  R.  S.  3362. 

"St.  Clair  v.  Hotchkiss,  28  T.  474;  De  Witt  v.  Dunn,  15  T.  106;  Griswold  v. 
Chandler,  22  T.  637. 
12  Robinson  v.  Schmidt,  48  T.  13. 
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motion  in  ms  own  name.1  But  the  statute  then  in  force  made  the 
officer  liable  to  foe  plaintiff ?  By  the  present  statute  he  is  liable  "  to 
the  party  entitled  to  receive  the  money." 

It  is  held  that  several  grounds  of  default  may  be  joined  in  one 
motion.3    The  statute  is  strictly  construed.4 

The  officer  is  permitted  to  show  any  reasonable  excuse;5  as,  that 
there  was  no  judgment,  or  that  the  judgment  was  void.6 

In  order  to  sustain  a  motion  for  failure  to  levy  the  plaintiff  must 
make  out  a  case  showing,  prima  facie,  that  the  defendant  in  the 
writ  which  the  sheriff  has  failed  to  levy  had  property  subject  to 
execution.  This prima  facie  case  may  be  made  by  showing  a  state 
of  facts  which  ordinarily  and  without  explanation  furnishes  satis- 
factory evidence  of  title,  and  does  not  show  that  the  property  is 
necessarily  saved  from  forced  sale,  by  virtue  of  the  exemption  laws;. 
and  when  made  by  the  plaintiff,  it  devolves  upon  the  sheriff,  if  he 
would  defeat  the  motion,  to  disprove  this  evidence,  or  to  introduce- 
proof  showing  that  the  apparent  liability  of  the  property  to  execu- 
tion is  not  in  accordance  with  the  true  state  of  the  case.7 

On  motion  for  failure  to  return  an  execution  the  burden  is  on  the 
officer  to  show  that  no  injury  resulted  to  the  creditor.  That  he 
was  offered  an  extra  fee  in  case  of  a  collection  of  the  execution 
does  not  disqualify  him  to  act,  and  does  not  excuse  a  failure  to  act.8' 
If  the  sheriff  pleads  the  insolvency  of  the  defendant,  he  must  prove 
it,9  and  that  he  could  not  have  made  the  money  by  proper  official  dili- 
gence.10 The  officer  may  make  a  prima  facie  case  by  returning  the 
execution  after  the  motion  is  filed.11  The  motion  may  be  made  after 
the  expiration  of  the  sheriff's  term  of  office,  if  within  the  time  lim- 
ited by  law.12 

§  1291.  Validity;  irregularities;  inadequacy  of  price. 

A  clear  distinction  is  recognized  to  exist  between  a  sale  without 
authority  and  where  the  authority  is  not  strictly  pursued;  in  the 
former  case  the  sale  is  void ;  in  the  latter  the  title  will  pass ;  and 
the  party  injured  by  the  irregularities  will  be  left  to  his  remedy 

1  Hicks  v.  Gray,  25  T.  82;  Beaver  v.  Batte,  19  T.  111. 

2  P.  D.  3796.    See  Little  v.  Guest,  30  T.  1. 

3  Hamilton  v.  Ward,  4  T.  356. 

<  Wright  v.  McKenney,  34  T.  568;  Hamilton  v.  Ward,  4  T.  356;  Robinson  v., 
Schmidt,  48  T.  13. 

5  Underwood  v.  Russel,  4  T.  175. 

6  Hamilton  v.  Ward,  4  T.  356. 

7  Smothers  v.  Field,  65  T.  435;  Walton  v.  Compton,  28  T.  569. 

8  Ellis  v.  Blanks,  25  S.  W.  Rep.  309. 

9  Vaughan  v.  Warnell,  28  T.  119. 
i»Griswold  v.  Chandler,  22  T.  637. 
11  Vaughan  v.  Warnell,  28  T.  119. 
"Earl  v.  Smith,  26  T.  522. 
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against  the  officer.1  If  the  judgment  be  void,  a  sale  under  it  con- 
fers no  title;  but  if  it  be  merely  erroneous,  it  cannot  be  impeached 
collaterally,  and  a  purchaser  under  it  acquires  a  good  title.2  A 
purchaser  is  chargeable  with  notice  whether  the  court  had  jurisdic- 
tion to  render  the  judgment.3  A  valid  decree,  sale  by  an  author- 
ized person,  and  confirmation,  are  ordinarily  essential  to  the  right 
of  a  purchaser  to  a  conveyance.4 

It  seems  that  mere  irregularities  will  not  affect  the  title  of  a  pur- 
chaser in  good  faith.5 

Mere  irregularity,  when  taken  in  connection  with  gross  inade- 
quacy of  consideration,  will  not  alone,  as  matter  of  law,  be  held  a 
sufficient  ground  for  vacating  such  sale,  in  the  absence  of  facts 
showing  that  the  irregularity  conduced  to  the  inadequacy  of  the 
sum  bid.  A  purchaser  at  sheriff's  sale,  who  goes  into  possession  of 
the  land  purchased  ignorant  of  any  irregularity  that  would  vitiate 
the  sale,  and  who  in  good  faith  goes  upon  the  land  and  makes  per- 
manent and  valuable  improvements,  ignorant  of  any  design  on  the 
part  of  the  judgment  debtor  to  avoid  the  sale,  is  entitled  to  be  re- 
stored to  his  former  status  by  a  restoration  of  purchase-money,  and 
compensation  for  his  improvements  before  eviction.6 

Inadequacy  of  price  will  not,  of  itself,  authorize  the  setting  aside 
of  a  sheriff's  sale  otherwise  valid,  but  gross  inadequacy  of  price,  in 
•connection  with  slight  additional  circumstances  showing  fraud,  ir- 
regularity, or  facts  calculated  to  prevent  the  property  from  bring- 
ing something  like  its  reasonable  value,  may  avoid  the  sale.  What 
circumstances,  in  connection  with  inadequacy  of  price,  will  avoid  a 
sheriff's  sale,  must  depend  on  the  facts  of  each  particular  case,  but 
they  must  not  be  such  as  are  attributable  to  the  direct  agency  of  the 

1  Howard  v.  North,  5  T.  290. 

2  Bowers  v.  Chaney,  21  T.  363;  Rollings  worth  v.  Bagley,  35  T.  345. 
3Stegall  v.  Huff,  54  T.  193. 

*  Tex.  &  Pac.  Ry.  Co.  v.  Gay,  86  T.  571  (26  S.  W.  Rep.  599). 

SHuckins  v.  Leitner,  4  App.  C.  C.,  §  20;  Morris  v.  Hastings,  70  T.  26  (7  S.  W. 
Rep.  649);  Harle  v.  Langdon,  60  T.  555. 

b  Allen  v.  Pierson,  60  T.  604.  In  a  suit  to  recover  land  from  one  holding  under 
a  void  judicial  sale,  the  purchase-money  at  said  sale  having  been  applied  upon 
the  judgment  under  which  the  void  sale  had  been  made,  upon  a  recovery  of  the 
land  it  seems  that  the  claim  of  the  defendant  to  the  purchase-money  he  had  so 
paid  should  have  been  adjudicated.  Ruddell  v.  Sparks,  79  T.  308  (15  S.  W.  Rep. 
239).  . 

Where  one  purchases  land  from  a  judgment  debtor  after  a  judgment  has  been 
recorded  in  the  proper  county,  he  must  move  promptly  to  have  a  sale  of  the 
land  on  execution  set  aside  on  account  of  irregularities.  Where  the  sale  was 
made  in  1875,  and  a  party  intervened  in  an  action  in  1881,  asking  to  have  the 
sale  vacated,  this  long  acquiescence  and  delay  placed  it  beyond  the  power  of 
the  court  to  restore  the  parties  to  their  original  rights.  McKinien  v.  McGowan, 
2  U.  C.  288. 
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defendant  in  execution.1  If,  in  addition  to  inadequacy  of  price,  there 
be%  the  appearance  of  unfairness,  or  any  circumstance,  accident  or 
•occurrence  in  relation  to  the  sale  of  a  character  tending  to  cause 
.such  inadequate  price,  the  sale  will  be  set  aside;  and  when  the  dis- 
proportion between  the  price  and  the  real  value  of  the  property  is 
-enormous,  slight  circumstances  will  justify  the  inference  that  the 
.sale  was  fraudulent.  If,  in  such  a  case,  there  were  circumstances 
connected  with  the  sale  which  may  have  operated  to  prevent  the 
property  from  bringing  a  higher  price,  even,  though  such  circum- 
stances were  unknown  to  the  purchaser,  the  sale  will  be  deemed 
fraudulent  in  law.  The  greater  the  inadequacy  of  price  the  slighter 
need  be  the  circumstances  of  fraud,  accident  or  mistake  that  will 
disturb  the  sale.2 

Gross  inadequacy  of  price  alone  is  not  ground  for  avoiding  a  judi- 
cial sale,  although  strongly  indicative  of  fraud.3  In  sales  under 
execution  not  made  in  accordance  with  law,  the  conclusive  pre- 
.sumption  is  that  the  property  did  not  bring  such  a  price  as  if  the 
levy  and  sale  had  been  legally  made.4  It  is  the  duty  of  the  sheriff, 
in  selling  property,  to  make  it  bring  as  much  as  can  be  obtained, 
;and  to  allow  to  persons  desiring  to  purchase  all  reasonable  oppor- 
tunity to  bid.  If  it  appears  that  one  person  was  prevented  from 
bidding  by  unnecessary  haste  in  closing  the  sale,  the  jury  are  war- 
ranted in  concluding  that  the  price  paid  was  grossly  inadequate ; 
that  this  inadequacy  was  produced  in  part,  at  least,  by  failure  of 
the  sheriff  to  afford  proper  opportunities  to  others  to  buy,  and  that 
in  a  proper  legal  sense  the  sale  was  not  fairly  made.5 

In  order  to  set  aside  a  sheriff's  sale  for  gross  inadequacy  of  con- 
sideration, a  direct  proceeding  should  be  instituted  for  that  pur- 
pose in  the  court  from  which  the  execution  issued,  and  the  plaintiff 
-in  execution,  as  well  as  the  purchaser,  should  be  made  a  party.6 
"Where  there  is  practically  no  consideration  the  proceedings  in  mak- 
ing the  sale  must  at  least  be  regular.  An  execution  sale  may  be 
attacked  for  irregularities  and  inadequacy  in  price  in  defense  to  an 
action  of  trespass  to  try  title  for  the  land  brought  by  the  purchaser. 
A  tender  of  the  purchase-money  by  the  defendant  in  execution  at- 

1  Pearson  v.  Flanagan,  52  T.  266;  Atchison  v.  Owen,  58  T.  610. 

2Kauffman  v.  Morris,  60  T.  119. 

» Smith  v.  Perkins,  81  T.  152  (16  S.  W.  Rep.  805);  McKennan  v.  McGown,  11  S. 
"W.  Rep.  532. 

4  Gunter  v.  Cobb,  82  T.  598  (17  S.  W.  Rep.  848).  A  grossly  inadequate  price  is 
not  alone  sufficient  to  avoid  the  sale,  even  where  the  levy  is  excessive.  Bordages 
^.  Higgins,  1  Civ.  App.  43  (19  S.  W.  Rep.  446;  20  S.  W.  Rep.  184,  726).  See  De  La 
Vega  v.  League,  64  T.  206. 

*  Hansbro  v.  Blum,  3  Civ.  App.  108  (22  S.  W.  Rep.  270). 

«  Miller  v.  Koertge,  70  T.  102  (7  S.  W.  Rep.  691). 
78 
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tacking  the  sale  will  obviate  the  necessity  of  making  the  plaintiff  in 
execution  a  party  in  the  suit  to  avoid  the  sale.1 

Where  there  were  irregularities  in  the  proceedings  resulting  in 
the  judgment,  and  there  is  gross  inadequacy  of  price  at  such  sale, 
and  the  execution  defendant  against  Avhom  the  judgment  was- 
Avrongfully  obtained  is  without  fault  or  negligence  in  the  matter, 
and  moves  promptly  to  set  the  sale  aside,  tendering  the  full  amount 
paid  by  the  purchaser,  equity  may,  it  seems,  grant  the  relief,  irre- 
spective of  irregularities,  or  the  validity  of  the  judgment,  on  the 
ground  that  it  would  be  unconscionable  for  the  purchaser  to  hold 
the  property  under  such  circumstances.2  When,  without  the  knowl- 
edge of  the  judgment  creditor,  in  whose  favor  a  judgment  had  been 
rendered,  ordering  the  sale  of  specific  land  to  which  a  lien  attached,, 
execution  issued  under  which  the  land  sold  for  one-fortieth  of  its 
real  value,  the  sale  was  set  aside,  on  proceedings  instituted  by  in- 
junction after  the  sale  and  before  the  payment  of  the  sum  bid,  it 
being  shown  that  the  sale  was  made  in  violation  of  an  agreement 
between  the  debtor  and  creditor  for  indulgence,  and  both  united 
in  proceedings  to  set  it  aside.3 

An  execution  creditor  complaining  of  inadequacy  of  price  should 

i  Weaver  v.  Nugent,  72  T.  272  (10  S.  W.  Rep.  458).  April  1,  1890,  Bevil  and 
twenty-nine  other  persons  recovered  judgment  against  Irvin  for  $1,445.01  and 
costs.  Irvin  appealed,  and  the  judgment  was  affirmed  against  him  and  his  sure- 
ties. Mandate  was  filed  April  16,  1891,  and  on  April  22d  execution  issued.  In 
the  execution,  of  the  thirty  plaintiffs  only  Devil's  name  was  given.  Its  attesta- 
tion bore  date  April  22,  1890.  Its  issuance  noted  on  the  back  was  1891,  and  it 
came  into  the  hands  of  the  sheriff  April  22,  1891.  The  execution  purported  to- 
issue  under  a  judgment  in  the  district  court;  no  mention  was  made  of  the  appeal. 
It  included  $153.20  costs.  The  cost  bill  attached  showed  $76  of  this  to  be  costs 
on  appeal.  Sale  was  made  by  the  sheriff  of  four  thousand  two  hundred  and 
sixty-eight  acres  of  land  for  $2,280.  The  land  was  shown  to  be  worth  from 
$14,000  to  $28,000.  Suit  against  the  purchasers  to  annul  the  sale,  the  pui-chase- 
money  having  been  tendered  before  suit.  Held:  (1)  The  execution  did  not  de- 
scribe the  judgment  as  required  in  article  2338,  Revised  Statutes,  as  to  names 
of  parties,  etc.  (2)  The  date  noted  by  the  clerk  showed  its  issuance  over  a  year 
from  the  rendition  of  the  judgment  under  which  it  purported  to  be  issued  as  a 
first  execution.  This  irregularity  was  not  cured  by  the  attestation.  (R.  S.,  arts. 
1447,2339.)  (3)  These  were  such  irregularities  in  the  process  as  would  affect  a 
sale  and  tend  to  deter  prudent  men  from  bidding  for  the  property  who  other- 
wise might  have  desired  to  purchase  it  and  be  willing  to  pay  a  fair  price  for  it. 
(4)  The  purchasers  are  charged  with  notice  of  whatever  appeared  upon  the  face 
of  the  execution  and  what  might  be  developed  by  an  examination  of  the  judg- 
ment. (5)  Such  defects  coupled  with  great  inadequacy  of  price  must  be  deemed 
sufficient  to  authorize  the  setting  aside  of  the  sale,  although  the  purchasers  may 
not  have  been  guilty  of  any  fraud,  may  not  have  caused  the  irregularities,  or 
may  not  have  brought  about  the  circumstances  leading  to  the  sale  at  an  inade- 
quate price.  Irvin  v.  Ferguson,  83  T.  491  (18  S.  W.  Rep.  820). 

2 Martin  v.  Anderson,  4  Giv.  App.  111.     Allen  v.  Pierson,  60  T.  604,  criticised. 

3  Hughes  v.  Duncan,  60  T.  72. 
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act  promptly  to  avoid  the  sale,  against  the  proper  and  necessary 
parties.1 

§  1292.  Purchaser  deemed  innocent,  when. 

A  purchaser  at  a  sale  under  execution  is  deemed  to  be  an  inno- 
cent purchaser  without  notice  in  all  cases  where  he  would  be  deemed 
to  be  such  had  the  sale  been  made  voluntarily  by  the  defendant  in 
person.2 

An  innocent  purchaser  is  one  who  purchases  from  one  having 
the  apparent  title,  without  notice,  actual  or  constructive,  that  the 
apparent  owner  has  parted  with  the  title,  and  the  purchase  must  . 
be  for  a  valuable  consideration.  Such  a  purchaser  is  as  fully  pro- 
tected in  equity  as  under  the  registration  laws.3  In  determining 
whether  one  is  a  lona  fide  purchaser  the  inquiry  is,  upon  what  evi- 
dence of  title  did  he  act;  and  if  this  proved  ownership  in  the 

1  Brackenridge  v.  Cobb,  85  T.  448  (21  S.  W.  Rep.  1034).  An  attorney  control- 
ling a  judgment  rendered  by  a  justice  of  the  peace  placed  an  execution  in  the 
hands  of  a  constable,  who  on  the  same  day  made  a  return  of  nulla  bona  thereon. 
On  the  same  day  the  attorney  obtained  another  execution,  directed  to  another 
county,  which  he  caused  to  be  levied  on  one  of  three  town  lots,  which  was  incum- 
bered  with  a  lien  of  $100,  and  in  connection  with  two  other  lots  was  incumbered 
with  another  lien  of  $500.  The  lot  levied  on  was  worth  $1,000,  and  one  of  the 
other  incumbered  lots  was  worth  still  more.  The  attorney  was  the  only  bidder 
at  the  sale,  and  bid  for  the  lot  $10,  or  one-half  the  amount  of  his  client's  judg- 
ment. In  a  suit  by  the  judgment  debtor  to  set  aside  the  sale,  held:  (1)  It  was 
the  duty  of  the  attorney,  if  he  bid  at  all,  to  make  the  property  bring  a  fair  price, 
that  his  client's  judgment  might  be  satisfied.  (2)  To  sustain  the  sale  under 
the  facts  would  give  countenance  to  a  practice  which  sound  public  policy  should 
condemn.  (3)  The  officer  selling  would,  under  the  circumstances,  have  been 
authorized  to  postpone  the  sale  until  some  competition  in  bidding  could  have 
been  secured.  (4)  Sound  policy  and  good  morals  require  that  a  purchase  at  ex- 
ecution sale,  made  by  the  attorney  of  the  judgment  creditor,  should  be  set  aside 
whenever  its  cancellation  is  sought  by  the  debtor,  who  offers  to  return  pur- 
chase-money with  interest,  unless  it  appears  that  the  sale  was  fairly  made  and 
for  a  fair  price.  (5)  The  inadequacy  of  price  in  this  case  was  manifest,  and  the 
additional  circumstances  justil'y  the  inference  that  in  a  legal  sense  the  sale 
was  fraudulent,  though  the  purchase  may  in  fact  have  been  prompted  alone  by 
zeal  for  the  client.  (6)  The  sale  should  have  been  set  aside.  McLaury  v.  Miller, 
64  T.  381. 

The  difference  between  the  case  where  plaintiff  in  execution,  or  his  attorney, 
becomes  the  purchaser,  and  where  it  is  a  stranger,  induces  a  different  rule  so 
far  as  concerns  the  irregularities  in  the  proceedings  merely.  But  where  gross 
and  palpable  inadequacy  of  price  concurs  with  such  irregularities,  the  rule  ap- 
plies to  both  alike  if  connected.  Stark  v.  Ingram,  2  U.  C.  630.  An  execution 
sale  of  property  which  has  been  levied  on  by  the  sheriff  in  violation  of  law,  the 
levy  being  thus  illegally  made  under  the  persuasion  of  one  who  became  the 
purchaser  thereof  at  such  sale  for  a  grossly  inadequate  price,  may.  as  to  such 
purchaser,  be  avoided  by  the  judgment  debtor.  Stone  v.  Day,  69  T.  13  (5  S.  W. 
Rep.  642). 

2R.  S.  2378. 

3  Mast  v.  Tibbies,  60  T.  301;  Parker  v.  Coop,  60  T.  112;  Moore  v.  Wagner,  3 
U.  C.  531. 
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vendor,  acquired  in  the  mode  prescribed  by  law,  then  in  the  ab- 
sence of  notice  of  some  fact  showing  that  the  vendor  had  not  such 
ownership  or  beneficial  interest  as  the  evidence  showed  to  be  in 
him,  or  of  some  fact  sufficient  to  suggest  inquiry  as  to  this,  the  pur- 
chaser is  authorized  to  believe  and  to  act  upon  the  belief  that  the 
vendor  has  the  beneficial  ownership  or  right  shown  by  the  evi- 
dence.1 A  party  is  charged  with  notice  of  every  fact  recited  in 
the  chain  of  title  through  which  his  right  to  land  is  claimed.2 

Where  defendants  in  trespass  to  try  title  claimed  to  be  innocent 
purchasers,  without  notice  of  any  right  claimed  by  plaintiffs  under 
a  transfer  of  a  land  certificate,  the  following  charge  on  the  subject 
of  notice  was  held  to  be  full  and  fair:  "The  jury  will  determine 
from  the  evidence  (1)  whether  or  not  defendants  purchased  the 
land;  (2)  whether  or  not  they  paid  a  valuable  consideration; 
(3)  whether  or  not  any  or  all  of  the  defendants  had  notice  of  plaint- 
iff's claim.  Notice  may  be  either  actual  or  constructive.  Con- 
structive notice  is  a  conclusive  presumption,  or  presumption  of  law, 
which  arises  from  certain  facts  proven  to  exist,  as,  for  instance,  the 
proper  and  legal  registration  of  a  deed  in  the  county  where  the 
land  lies.  Actual  notice  exists  when  knowledge  is  actually  brought 
home  to  the  party  to  be  affected  by  it,  or  where  he  might,  by  the 
use  of  reasonable  diligence,  have  informed  himself  of  the  existence 
of  certain  facts.  The  question  of  notice  is  a  question  of  fact  to 
be  determined  by  the  jury  from  all  the  facts  and  circumstances 
given  in  evidence  before  them  on  this  subject.  You  are  charged 
that  any  information  which  was  sufficient  to  have  put  a  prudent 
man  upon  inquiry  will  be  regarded  as  notice,  if  it  was  of  such  a 
character  that  he  might  have  ascertained  the  facts  by  the  use  of 
proper  diligence.  Whether  such  notice  was  brought  home  to  either 
or  all  of  the  defendants,  and,  if  so,  they  used  the  proper  diligence 
to  ascertain  the  facts,  are  questions  of  fact  for  the  jury  to  deter- 
mine from  the  evidence.  Notice  brought  home  to  an  attorney  or 
agent  of  a  part}7  in  regard  to  a  particular  transaction  in  which  he 
is  empowered  to  act  is  equivalent  to  notice  to  the  party  himself." 3 

All  deeds,  mortgages,  conveyances,  deeds  of  trust,  bonds  for  title, 
covenants,  defeasances,  or  other  instruments  of  writing  concerning 
any  lands  or  tenements,  or  goods  and  chattels,  or  movable  property 
of  any  description,  when  acknowledged  or  proved  according  to  law, 
may  be  recorded.  All  bargains,  sales  and  other  conveyances  what- 
ever, of  any  lands,  tenements  and  hereditaments,  whether  they  be 
made  for  passing  any  estate  of  freehold  or  inheritance  or  for  a 
term  of  years;  and  deeds  of  settlement  upon  marriage,  whether 

1  Patty  v.  Middleton,  82  T.  586  (17  S.  W.  Rep.  909). 

2  Caruth  v.  Grigsby,  57  T.  259. 

3  Sickles  v.  White,  66  T.  178  (17  S.  W.  Rep.  543). 
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land,  money,  or  other  personal  thing;  and  all  deeds  of  trust  and 
mortgages  whatsoever,  are  void  as  to  all  creditors  and  subsequent 
purchasers  for  valuable  consideration  without  notice,  unless  they 
shall  be  acknowledged  or  proved  and  filed  with  the  clerk,  to  be  re- 
corded as  required  by  law ;  but,  as  between  the  parties  and  their 
heirs,  and  as  to  all  subsequent  purchasers  with  notice  thereof,  or 
without  valuable  consideration,  they  are  valid  and  binding.1 

One  is  not  a  bonajide  purchaser  if  he  had  notice  of  facts  sufficient 
to  put  him  on  inquiry;  but  what  facts  will  be  deemed  sufficient  will 
depend  upon  circumstances.2  Possession  of  land,  either  in  person 
or  by  a  tenant,  is  constructive  notice.3  The  sole  office  which  posses- 
sion performs  in  the  matter  of  notice  is  to  put  a  person  desiring  to 
purchase  upon  inquiry,  and  it  has  no  effect  in  determining  what  the 
inquiry  shall  be  or  of  whom  it  shall  be  made.4 

A  bonajide  purchaser  may  be  defined  as  one  who  advances  a  new 
consideration,  surrenders  some  security,  or  does  some  other  act 
which  leaves  him  in  a  worse  position  if  his  purchase  should  be  set 
aside.5  A  credit  upon  a  pre-existing  debt  is  not  sufficient.6  But  it 
has  been  held  that  a  judgment  creditor  who  purchases  at  execu- 
tion sale,  and  has  the  amount  of  his  bid  credited  on  the  execution, 
may  be  considered  a  lona  fide  purchaser.7  This  rule,  however,  is 
contrary  to  the  doctrine  of  later  cases.8  The  rule  is  stated  as  fol- 

1  R.  S.  4639,  4640. 

2  Jackson  v.  Waldstein,  27  S.  W.  Rep.  26;  Howard  v.  Kopperl,  74  T.  494  (5  S.  W. 
Rep.  627);  Slay  ton  v.  Singleton.  72  T.  209  (9  S.  W.  Rep.  876). 

3  Cameron  v.  Romele,  53  T.  238;  Woodson  v.  Collins,  56  T.  168;  Glendenning  v. 
Bell,  70  T.  632  (8  S.  W.  Rep.  324);  Bounds  v.  Little,  75  T.  316  (12  S.  W.  Rep.  1109); 
Harold  v.  Sumner,  78  T.  581  (14  S.  W.  Rep.  995);  McCaraant  v.  Roberts,  80  T.  316 
(15  S.  W.  Rep.  580,  1054);  Rhine  v.  Hodge,  1  Civ.  App.  368  (21  S.  W.  Rep.  140); 
League  v.  Sydnor,  5  Civ.  App.  13  (23  S.  W.  Rep.  825). 

"Eylar  v.  Eylar,  60  T.  315;  Smith  v.  Miller,  63  T.  72. 

5  Hamilton-Brown  Shoe  Co.  v.  Lyons,  6  Civ.  App.  633  (25  S.  W.  Rep.  805). 

6Overstreet  v.  Manning,  67  T.  657  (4  S.  W.  Rep.  248);  Steffian  v.  Milmo  Nat. 
Bank,  69  T.  513  (6  S.  W.  Rep.  823);  Golson  v.  Fielder,  2  Civ.  App.  400  (21  S.  W. 
Rep.  173);  Miller  v.  Vernoy,  2  Civ.  App.  675  (22  S.  W.  Rep.  64);  First  Nat.  Bank 
of  Austin  v.  Mortgage  Co.,  6  Civ.  App.  59  (24  S.  W.  Rep.  691). 

7  Wallace  v.  Campbell,  54  T.  87. 

SMcKamey  v.  Thorp,  61  T.  648;  Bonner  v.  Grigsby,  84  T.  330  (19  S.  W.  Rep. 
511);  Hamilton-Brown  Shoe  Co.  v.  Lewis,  7  Civ.  App.  509.  A  purchaser  at  exe- 
cution sale,  who  pays  the  amount  of  his  bid  by  crediting  the  judgment  fore- 
closing a  mortgage  which  is  owned  by  his  ward,  is  not  a  purchaser  for  value. 
Delespine  v.  Campbell,  52  T.  4. 

The  registration  of  a  judgment  in  the  county  where  the  land  sold  under  exe- 
cution issuing  under  it  is  situate,  when  the  judgment  was  rendered  in  another 
county,  cannot  affect  the  rights  of  a  purchaser  from  the  judgment  debtor  which 
vested  by  deed  made  before  the  rendition  of  the  judgment,  although  his  deed 
was  recorded  in  the  county  after  registration  of  the  judgment;  provided,  the 
purchaser  at  execution  sale,  who  was  the  creditor  and  who  credited  his  bid  oil 
the  execution,  knew  or  could  have  known  (having  been  put  on  inquiry)  that  the 
debtor  had  conveyed  his  title.  Lundy  v.  Pierson,  67  T.  233  (2  S.  W.  Rep.  737). 
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lows :  "  A  purchaser  at  execution  sale  is  deemed  an  innocent  bona, 
fide  purchaser,  in  all  cases  where  he  would  be  deemed  to  be  such 
had  the  sale  been  made  voluntarily  by  the  defendant  in  person.  An 
innocent  purchaser  from  one  who  purchased  with  notice  is  as  fully 
protected  as  if  he  had  bought  without  notice  from  the  vendor  of 
the  party  from  whom  he  purchased."  l 

Payment  of  the  consideration  must  be  proved,  and  the  recital  of 
payment  in  the  deed  is  not  sufficient.2  An  innocent  purchaser  who 
has  paid  a  part  of  the  purchase  price  is  protected  pro  tanto.  The 
difficulty  lies  in  the  application  of  the  rule,  and  how  the  relief 
should  be  administered.  Some  of  the  courts  adopt  that  rule  that 
allows  the  innocent  purchaser  to  retain  of  the  land  purchased  the 
proportion  paid  for.  Some  admit  a  lien  in  favor  of  the  innocent 
purchaser  upon  the  land  for  the  amount  of  the  purchase-money 
paid.  Other  courts  give  to  the  innocent  purchaser  all  the  land,  with 
a  right  in  the  real  owner  to  recover  from  him  the  purchase-money 
unpaid  at  the  time  of  notice.  In  determining  which  of  these  rules 
should  be  applied  in  any  case,  it  is  necessary  to  ascertain  the  equi- 
ties, if  any,  of  the  respective  parties.  For,  in  the  application  of 
these  rules,  the  adjustment  of  the  equities  of  each  given  case  is  the 
primary  object  to  be  accomplished.  The  rule  that  should  be  ap- 
plied in  one  case  may  be  inequitable  if  applied  to  another.  Conse- 
quently it  is  not  proper  that  a  court  select  one  rule  to  the  exclusion 
of  the  others  as  a  rule  that  should  govern  alike  in  all  cases.  In  as- 
certaining what  the  equities  of  the  parties  are,  it  is  permissible  to 
inquire  into  the  price  paid  for  the  land  by  the  innocent  purchaser, 
and  if  or  not  he  has  placed  upon  the  land  permanent  and  valuable 
improvements,  and  if  or  not  the  land,  situated  as  it  is  at  the  time, 
is  in  a  condition  to  be  partitioned  or  divided  so  that  it  would  not 
affect  or  destroy  its  usefulness  and  render  it  of  little  or  no  value  to 
either  party,  or  if  a  partition  could  be  had  without  injury  to  the 
innocent  purchaser.  And  it  is  further  proper  to  show  the  conduct 
of  the  parties  with  reference  to  their  acts  of  diligence,  laches  or 
negligence,  if  any,  in  order  to  ascertain  what  party,  if  any,  is  in 
fault,  so  that  the  court  can  determine  who  is  the  more  entitled  to 
its  equitable  relief,  and  if  the  land  by  reason  of  the  improvements, 
if  any,  placed  thereon  by  the  innocent  purchaser  has  increased  in 
value  since  its  purchase.3 

*  Holmes  v.  Buckner,  67  T.  107  (2  S.  W.  R?p.  452). 

2Bremer  v.  Case,  60  T.  151;  Lindsay  v.  Freeman,  83  T.  259  (18  S.  W.  Rep.  727); 
Sickels  v.  Epps,  8  S.  W.  Rep.  124. 

3  Durst  v.  Daugherty,  81  T.  650  (17  S.  W.  Rep.  388),  citing  2  Pom.  Eq.,  §  750;  16 
Am.  &  Eng.  Ency.  of  Law,  p.  835.  When  a  judgment  is  valid,  but  an  execution 
or  sale  thereunder  is  invalid,  the  purchaser  will  be  entitled  ordinarily  to  hold 
the  property  until  he  is  reimbursed  the  amount  paid  by  him,  when  he  is  not  a 
party  to  the  judgment,  has  been  guilty  of  no  fraud  in  the  purchase,  and  the 
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Inadequacy  in  the  consideration  will  not  defeat  the  title  of  an 
innocent  purchaser  without  notice  of  an  older  title,  unless  the  price 
foe  so  grossly  inadequate  as  to  suggest  a  defect  in  the  title,  or  that 
;the  conveyance  was  made  for  improper  purposes.  In  such  case  the 
inadequacy  would  be  competent  to  go  to  the  jury  upon  the  ques- 
tion of  notice.  If  no  notice,  actual  or  constructive,  be  shown,  title 
passes  to  the  purchaser  upon  valid  consideration,  and  the  title  can- 
not be  divested  by  payment  or  tender  of  the  purchase-money  by 
the  holder  of  the  older  title.1 

A  purchaser  at  a  judicial  sale  is  chargeable  with  notice  whether 
the  court  had  jurisdiction  to  pronounce  the  judgment  under  which 
'the  sale  was  made.2 

A  purchaser  at  execution  sale  takes  a  good  title  as  against  a  prior 
unrecorded  deed,  though  he  had  notice  of  such  deed  at  the  time  of 
:his  purchase,  if  at  the  time  of  the  levy  the  creditor  was  ignorant  of 
such  deed.  He  need  not  show  that  he  was  a  purchaser  for  value.3 

money  paid  by  him  has  been  applied  to  the  judgment.  When,  however,  the 
^purchaser  was  attorney  for  the  plaintiff  in  the  judgment,  and  the  money  paid 
by  him  at  execution  sale  liquidated  but  a  portion  of  the  judgment,  he  is  not  en- 
titled to  retain  possession  of  the  property  until  reimbursed,  but  is  subrogated 
to  the  lien  of  the  original  judgment  on  the  property  purchased  for  the  amount 
ipaid  on  that  judgment,  less  the  value  of  the  use  and  occupation  during  the 
time  he  held  possession  of  the  property.  Burns  v.  Ledbetter,  54  T.  374. 

If  both  the  execution  and  the  judgment  under  which  a  sale  is  made  are  void, 

•  or  if  the  judgment  alone  is  void,  the  purchaser  does  not,  by  the  mere  fact  of  his 
being  a  purchaser  in  good  faith  at  the  execution  sale,  acquire  the  right  to  hold 
the  property  purchased  until  the  purchase-money  paid  by  him,  and  which  went 

•  to  discharge  a  debt  of  the  owner  of  the  property,  is  repaid  to  him.     But  if  the 
property  so  purchased  was  at  the  time  of  the  purchase  charged  or  incumbered 
with  the  debt  for  which  it  was  sold,  then,  independent  of  the  legal  proceedings 
under  which  it  was  sold,  the  rule  that  the  purchase-money  must  be  restored 

:  be  fore  the  property  can  be  recovered  back  by  its  owner  or  his  heirs  applies. 
Northcraft  v.  Oliver,  74  T.  162  (11  S.  W.  Rep.  1121). 

One  claiming  land  under  a  void  execution  sale  through  a  quitclaim  deed  has 
no  claim  to  an  adjustment  of  any  equities  between  the  purchaser  under  the 
execution  sale  and  the  defendant  in  execution  or  one  holding  under  him.  Cain 
v.  Woodward,  74  T.  549  (12  S.  W.  Rep.  319). 

1  Hume  v.  Ware,  87  T.  380  (28  S.  W.  Rep.  935);  Wilson  v.  Denton,  82  T.  531  (18 
.  S.  W.  Rep.  620). 

2  Stegall  v.  Huff,  54  T.  193;  Collins  v.  Miller,  64  T.  118. 

aBlum  v.  Schwartz,  20  S.  W.  Rep.  54.  At  the  sale  of  property  levied  on  under 
execution,  the  holder  of  a  note  purporting  on  its  face  to  be  for  purchase-money 
for  the  land  offered  for  sale,  announced,  in  the  hearing  of  bidders  present,  that 
such  a  lien  existed.  In  a  suit  by  the  holder  of  the  note  to  foreclose  his  lien 
>upon  the  land  sold,  the  burden  of  proof  was  upon  him  in  asserting  his  equitable 
-claim  against  the  legal  title  of  the  purchaser  at  the  execution  sale.  The  levy 
of  the  execution  being  a  lien  upon  the  land,  in  the  absence  of  anything  indicat- 
ung  the  existence  of  the  purchase-money  lien,  either  on  the  face  of  the  title 
/papers  or  of  record,  or  possession  of  property  by  tenant  or  otherwise,  and  it  not- 
being  shown  that  the  judgment  creditor  had  actual  notice  of  the  purchase- 
money  lien  at  the  time  of  the  levy,  the  knowledge  of  the  purchaser  at  the  exe- 
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The  registration  of  a  bond  conditioned  to  make  title  to  land  on 
payment  of  a  certain  consideration  is  constructive  notice  to  a  pur- 
chaser of  the  land  under  execution  of  the  rights  and  equities  of  the 
obligee ;  and  the  payment  of  the  real  consideration,  though  greatly 
less  than  that  recited  in  the  bond,  sufficed  to  divest  the  obligor  (the 
defendant  in  execution)  of  all  right  to  the  premises.1 

§  1293.  Conveyance  to  purchaser. 

When  a  sale  has  been  made,  and  the  terms  thereof  complied  with,, 
the  officer  must  execute  and  deliver  to  the  purchaser  a  conveyance 
of  all  the  right,  title,  interest  and  claim  which  the  defendant  in  ex- 
ecution had  in  and  to  the  property  sold.  If  the  purchaser  complies 
with  the  terms  of  the  sale  and  dies  before  receiving  a  conveyance,, 
the  officer  must,  nevertheless,  convey  the  property  to  him,  and  the 
conveyance  will  have  the  same  effect  as  if  made  before  the  death, 
of  the  purchaser.2 

When  property  is  sold  on  execution  in  favor  of  the  state,  and  it 
is  bought  for  the  state  by  its  agent  or  attorney,  the  officer  must 
execute  and  deliver  a  deed  of  conveyance,  such  as  is  prescribed  for 
individuals  in  similar  cases.3 

It  is  also  provided  that  a  deed  by  the  sheriff,  or  other  proper 
officer,  shall  convey  the  absolute  title  to  the  purchaser,  but  that  the 
right,  title  and  interest  of  any  other  person  than  the  parties  to  the 
conveyance,  and  those  claiming  under  them,  shall  not  be  affected.4 
A  levy  and  sale  of  the  right,  title  and  interest  of  the  defendant  in  ex- 
ecution operates  as  a  conveyance  of  the  land  levied  on  to  the  extent 
of  the  ownership  of  the  defendant.5  The  sheriff  can  convey  only 
such  property  as  was  sold.6 

As  between  private  parties  to  a  deed,  the  presumption  will  be 
indulged  that  some  interest  should  pass,  but  no  such  presumption 
is  indulged  in  favor  of  a  sheriff's  deed.7  Recitals  in  the  deed  are 
only  matters  of  inducement,  and  cannot  affect  a  stranger  whose 
land  the  officer  has  attempted  to  sell.8  It  is  not  necessary  that 
either  the  judgment  or  execution  should  be  recited,  and  if  there  be 

cution  sale,  of  the  lien  held  by  the  plaintiff,  will  not  prevent  his  taking  a  good 
title  to  the  land  under  the  sheriff's  deed  as  against  the  lien  of  the  note.  Mc- 
Afee v.  Wheelis,  1  U.  C.  65. 

1  Schuster  v.  La  Londe,  57  T.  28. 

2R.  S.  2875,  2377. 

»  R  S.  291,  2376. 

*R  S.  631. 

5  Smith  v.  Crosby,  86  T.  15  (23  S.  W.  Rep.  10). 

6  Pfeiffer  v.  Lindsay,  66  T.  123  (1  S.  W.  Rep.  264). 

7  Brown  v.  Chambers,  63  T.  131;  Smith  v.  Crosby,  4  Civ.  App.  251  (22  S.  W.  Rep. 
1042). 

8  Leland  v.  Wilson,  34  T.  79. 
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an  attempt  to  recite  them,  a  mistake  or  inisrecital  will  not  affect 
the  validity  of  the  deed.1 

A  valid  judgment,  a  valid  execution  and  a  valid  sale  are  neces- 
sary to  support  a  deed ;  it  seems  that  a  deed  is  not  necessary  to- 
complete  the  purchaser's  title.  The  bid  and  payment  of  the  pur- 
chase-money constitute  the  purchaser's  right,  and  the  deed  is  merely 
evidence  of  that  right.2  Hence,  if  the  deed  be  defective,  it  is  never- 
theless admissible,  even  in  a  collateral  proceeding,  as  conducing  to 
show  that  the  purchaser  acquired  the  equitable  title.3 

Where  a  levy,  sale  and  deed  are  made  by  a  deputy  sheriff,  the  • 
objection  that  the  deed  was  acknowledged  by  him  and  not  by  the 
sheriff  is  not  well  taken.     Deputy  sheriffs  have  power  and  author- 
ity to  perform  all  the  acts  and  duties  of  their  principals.4 

§  1294.  Description. 

Less  indulgence  will  be  shown  in  favor  of  descriptions  of  property 
contained  in  deeds  based  on  compulsory  sales  under  judicial  process- 
than  of  those  contained  in  deeds  between  private  parties.5  The  pro- 
ceedings must  show  with  certainty  where  and  what  the  land  is.  If 
they  fail  to  do  so,  the  case  is  one  of  patent  ambiguity,  and  the  de- 
scription worthless  and  void.  If  the  terms  used  in  the  proceedings, 
to  describe  the  property  are  sufficient  to  identify  it,  but  are  under- 
stood only  by  persons  familiar  with  the  property  or  with  the  sec- 
tion of  countr}T  in  which  it  is  situated,  parol  evidence  is  admissible 
to  inform  the  court  as  to  the  meaning  of  the  terms  used.  The  sher- 
iff can  convey  only  the  land  sold,  and  a  defective  description  in  the 
levy  cannot  be  corrected  by  the  deed.6  The  purchaser's  title  at  ex- 
ecution sale  does  not  depend  on  the  officer's  deed,  but  on  the  regu- 
larity of  each  step  (including  a  levy  which  describes  the  land  with 
sufficient  certainty),  required  by  law  of  the  officer,  prerequisite  to- 
a  valid  sale.7 

A  sale  by  the  sheriff  of  an  undesignated  part  of  a  large  tract  of 
land,  there  being  no  means  of  distinguishing  the  portion  sold  from, 
the  residue,  is  void.8  In  the  cases  in  which  the  rule  was  announced,, 
no  description  of  the  land  was  given  to  which  extrinsic  evidence 
might  be  applied  with  safety  for  the  purpose  of  locating  it  upon, 

i  Howard  v.  North,  5  T.  290. 

2Leland  v.  Wilson,  34  T.  79;  Fleming  v.  Powell,  2  T.  231;  Miller  v.  Alexander,. 
8  T.  36. 

3  Miller  v.  Alexander,  8  T.  36;  Alexander  v.  Miller,  13  T.  497. 

4  Da  vis  v.  Rankin,  50  T.  279;  R.  S.  4896. 

5  Mitchell  v.  Ireland,  54  T.  301;  Beze  v.  Calvert,  2  Civ.  App.  202;  Wooters  v. 
Arledge,  54  T.  395;  Norris  v.  Hunt,  51  T.  609;  Smith  v.  Crosby,  4  Civ.  App.  251 
(22  S.  W.  Rep.  1042). 

6  Pfeiffer  v.  Lindsay,  66  T.  123  (1  S.  W.  Rep.  264);  Smith  v.  Crosby,  4  Civ.  App. 
251  (22  S.  W.  Rep..  1042). 

"  Donnebaurn  v.  Tinsley,  54  T.  362. 
8  Wooters  v.  Arledge,  54  T.  395. 
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the  ground.  In  such  cases,  to  admit  extrinsic  evidence  to  show  the 
unexpressed  intention  of  the  officer,  would  be  to  make  that  opera- 
tive as  a  conveyance  instead  of  the  deed.  That  extrinsic  evidence 
may  be  introduced  to  locate  and  identify  land  passing  by  a  sheriff's 
•deed  containing  an  accurate  but  general  description  is  recognized 
by  our  courts.  The  rule  applies  to  sheriffs'  sales,  as  to  conveyances 
executed  by  the  owner.  The  law  does  not  require  in  such  sales 
that  the  description  must  be  such  that  the  land  may  be  identified 
by  inspection  of  the  levy  and  deed.  If  the  description  be  general, 
but  sufficiently  accurate  to  enable  parties  to  identify  the  land  levied 
upon  and  conveyed  by  the  use  of  such  means  as  would  be  admissi- 
ble in  a  court  of  justice  for  that  purpose,  then  the  description  should 
be  deemed  sufficient.1 

Eecitals  in  the  deed  that  a  particular  interest  in  land  had  been 
levied  on  and  sold  will  not  prevent  the  purchaser  from  showing,  by 
the  process  under  which  the  sale  was  made  and  the  decree  of  fore- 
closure, that  an  interest  other  than  that  recited  in  the  deed  was 
actually  offered  for  sale  and  sold,  and  that  the  purchaser  became 
entitled  to  what  he  actually  bought,  although  additional  to  that 
described  in  the  deed  as  having  been  levied  on.2 

A  reference  in  a  sheriff's  deed  to  the  county  records  generally 
for  a  description  of  land  conveyed  by  the  sheriff  renders  the  deed 
void  for  uncertainty;  the  reference  to  the  records  for  description 
and  identification  must  be  limited  to  the  conveyances  mentioned  in 
the  deed.  When  a  latent  ambiguity  exists  as  to  the  description  of 
land  involved  in  a  suit,  the  question  should  be  submitted  to  the 
jury,  under  appropriate  instructions,  as  a  mixed  question  of  law 
and  fact.3 

It  is  settled  law  in  this  state  that  a  sheriff's  deed  is  not  necessary 
to  pass  the  title  to  land  sold  by  the  sheriff.  A  valid  judgment,  ex- 
ecution and  sale  are  sufficient.  But  if  a  deed  be  made,  and  the 
recitals  contained  in  it  correspond  with  those  in  the  return,  they  can- 
not be  varied  by  parol  evidence  in  a  collateral  proceeding  after  a 
considerable  lapse  of  time.  Where  there  is  no  discrepancy  between 
the  return  and  the  officer's  conveyance,  it  cannot  be  shown  in  a  col- 
lateral proceeding,  by  proof  aliunde,  that  other  and  different  inter- 
ests were  sold  than  those  mentioned.  In  such  a  case  it  should  be 
held  conclusive  until  set  aside  in  a  direct  proceeding.4  In  a  suit  to 

i  Smith  v.  Crosby,  86  T.  15  (28  S.  W.  Rep.  10);  Smith  v.  Crosby,  4  Civ.  App.  251 

<22  S.  W.  Rep.  1042);  Brown  v.  Chambers,  63  T.  131 ;  Kingston  v.  Pickins,  46  T.  101. 

2Rippetoe  v.  Dwyer,  1  U.  C.  498;  Logan  v.  Pierce,  66  T.  126  (18  S.  W.  Rep.  343). 

3  Brown  v.  Chambers,  63  T.  131;  Wright  v.  Lassiter,  71  T.  640  (10  S.  W.  Rep. 
295).     Where  the  levy  omits  to  mention  the  county,  but  the  description  is  other- 
wise sufficient,  the  defect  may  be  corrected  by  the  deed.     Whitney  v.  Knapp,  8 
Civ.  App.  304;  Coffee  v.  Silvan,  15  T.  354;  Riddle  v.  Bush,  27  T.  675. 

4  Flaniken  v.  Neal,  67  T.  629  (4  S.  W.  Rep.  212).    See  Ayres  v.  Duprey,  27  T. 
599;  King  v.  Russell,  40  T.  124. 
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recover  land  claimed  by  virtue  of  a  sheriff's  sale  and  deed,  if  the 
return  is  not  in  accordance  with  the  deed,  parol  evidence  is  admis- 
sible to  explain  and  correct  it.1 

§  1295.  Procedure  when  execution  not  satisfied. 

When  the  property  levied  on  does  not  sell  for  enough  to  satisfy 
the  execution,  the  officer  proceeds  anew,  as  in  the  first  instance,  to 
make  the  residue.2  Where  the  officer  sold  a  league  of  land,  less 
eight  hundred  acres,  and  executed  a  deed,  and,  the  execution  not 
being  satisfied,  a  levy  was  made  on  the  eight  hundred  acres,  and  a 
deed  made  to  the  first  purchaser  without  any  further  sale,  the  pro- 
ceedings were  sustained.3 

§  1296.  Venditioni  exponas. 

If  the  sheriff  has  made  a  levy,  and  is  unable  to  raise  the  money 
thereon,  by  reason  of  want  of  buyers,  or  want  of  time  to  advertise 
and  sell,  he  may  return  that  fact  upon  the  execution,  and  retain  the 
property  in  his  hands  until  the  issuance  of  a  writ  of  venditioni  ex- 
ponas.* A  venditioni  exponas  is  a  writ  of  execution,  and  confers 
upon  the  officer  authority  to  sell  pursuant  to  the  levy,  without  re.- 
.advertising  the  property.5  It  may  be  issued  where  a  levy  is  made 
on  land  in  a  county  other  than  that  in  which  the  judgment  was 
rendered.  It  is  not  within  the  scope  of  the  writ  to  subject  to  sale 
property  to  which  the  general  lien  of  the  judgment  attaches,  but 
merely  that  to  which  a  specific  right  or  lien  has  been  acquired  by 
the  levy  of  the  execution.6 

No  sale  having  been  made  under  an  order  of  sale,  for  want  of 
time  after  seizure  and  advertisement  of  land,  the  writ  after  return 
day  becomes  functus  officio,  and  cannot  be  looked  to  nor  relied  upon 
to  aid  an  alias  order  of  sale,  if  the  latter  be  void.  From  the  alias 
writ  alone  the  sheriff  derives  his  authority,  if  any,  to  sell  and  pass 
ttitle.  If  the  alias  order  be  directed  to  the  sheriff  or  constable  of 
>one  county,  and  executed  by  the  sheriff  or  constable  of  another 
•county,  the  sale  is  a  nullity,  and  conveys  no  title.7 

i  Holmes  v.  Buckner,  67  T.  107  (2  S.  W.  Rep.  452). 
^  R.  S.  2374.    See  §  1296,  infra. 

3  Fuller  v.  East  Tex.  L.  &  Imp.  Co.,  23  S.  W.  Rep.  571. 

4  "  The  writ  of  venditioni  exponas  arises  out  of  and  is  partly  dependent  upon 
and  auxiliary  to  the  writ  of  fieri  facias.    It  embodies  the  rights  of  the  parties 
.and  the  duties  of  the  officer  after  an  execution  has  been  returned  with  a  levy 
•on  property  indorsed  on  it     It  had  its  origin  in  the  exigencies  of  the  sheriff's 
duties  and  liabilities.    .    .    .     The  usual  practice  is  to  issue  another  execution, 
.and  indorse  on  it  the  levies  returned  by  the  sheriff  on  the  former  writ,  and  we 

do  not  say  that  this  is  not  the  correct  and  perhaps  the  best  practice."  Per  Rob- 
erts, J.,  in  Lockridge  v.  Baldwin,  20  T.  308. 

*  Young  v.  Smith,  23  T.  598. 

«  Borden  v.  McRae,  46  T.  396. 

•'  Terry  v.  Cutler,  4  Civ.  App.  570  (23  S.  W.  Rep.  539). 
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406,  407 

1157 

18,19,116,125. 

1218 

27,  297,  300,  935 

1279 

30,  391 

128,  945,  995 

1219 

27,  297,  935 

1280 

28,  323,  412,  431. 

1158 

138,  1051,  1062. 

1220 

27,  301 

879,  1058,  1080 

1070 

1221 

27,  301 

i2ei 

28,  412,  431,  879 

1159 

19,  138,  1070 

1222 

27,  301 

1282 

28,  413,  431,  879 

1160 

19.  131 

1223 

27,  304 

1283 

28,  414,  593,  879 

1161 

19.71 

1224 

27,  304 

1284 

28,  413,  429 

1162 

19,  116,  131,  359, 

1225 

27,  306 

1285 

28,  413,  429 

586 

1226 

27,  307 

1286 

28,  413,  429,  434 

1163 

19,  70,  71,  775,  824, 

1227 

27,  307 

1287 

28,  395,  419 

1008,  1071 

1228 

27,  308,  413 

1288 

30,  32,  395,  419 

1164 

67 

1229 

27,  308,  413 

1289 

32,  149,  420,  435 

1167 

19,66 

1230 

27,  309 

1290 

32,  421 

1168 

66 

1231 

27,  309 

1291 

32,  421 

1169 

23,  64,  391,  1070 

1232 

27,  309 

1292 

32,  42.T 

1170 

74 

1233 

27,  309 

1293 

32.426,1144 

1171 

74 

1234 

27,  309 

1294 

1066,  1079 

1172 

73,  295 

1235 

27,  318,  319,  322, 

1295 

618 

1173 

295 

775 

1296 

618,  688 

1177 

25,  73,  283,  419, 

1236 

27,  182,  320,  322 

1297 

34,  443,  444,  484 

775 

1237 

27,  319,  320 

1298 

35,  485 

1178 

25,  284,  419 

1238 

27,  323 

1299 

35,444,515,519 

1179 

25,284,419 

1239 

27,  311 

1300 

36,  529 

1180 

25,  285,  775,  858 

1240 

26,27,82,311 

130 

36,  340,  578 

1183 

359 

1241 

26,  27,  312,  1245 

1302 

559 

1188 

71 

1242 

26,27,82,312 

1303 

530,  55!) 

1190 

630 

1243 

27,82.313 

1304 

36,  560 

1191 

24,  76,  131,  359, 

1244 

27,  82,  314 

1305 

560 

586 

1245 

27,  82,  315 

1306 

560 
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1307 

36.  561 

1365 

509 

1422 

678 

1308 

36,  530,  562 

1366 

511 

1423 

678- 

1309 

36,  562 

1367 

511 

1424 

67£ 

1310 

562 

1368 

511 

1425 

680,  689- 

1311 

56^ 

1369 

513 

1426 

688 

1312 

441,  562 

1370 

37,  621 

1427 

689 

1313 

562 

1371 

37,  622 

1428 

689,  691 

1314 

563 

1372 

37,  627 

1429 

691 

1315 

563 

1373 

37,418,580,625 

1430 

691 

1316 

36,  529 

1374 

37,  391,  418,  626 

1431 

358 

1317 

36,  530,  535,  53t> 

1375 

37,  649 

1432 

681 

1318 

36,  505,  529 

1376 

37,  649 

1433 

682 

1319 

36,  551 

1377 

37,649,1184 

1434 

683 

1330 

36,  505,  529 

1378 

37,649 

1435 

683 

1321 

36,  530,  559,  562 

1379 

609 

1436 

683,  1080 

1322 

37,  563 

1880 

612 

1437 

683,  1080 

1323 

37,  441,  559,  563 

1381 

70,  613 

1438 

680,  683 

1324 

37,  74,  564 

1382 

614 

1439 

25,  352 

1325 

564 

1383 

21,  38,  108,  1082. 

1440 

25,  352,  355 

1326 

37.  564 

1139 

1441 

25,  353- 

1327 

37,  564,  575 

1384 

1085 

1442 

25,  353,  678.  688 

1328 

37,  566 

1385 

1085 

1443 

25,  354,  685 

1329 

37,  566 

1386 

1085 

1444 

25,  354 

1330 

37,  567 

1387 

37,  1084,  1087, 

1445 

25,  354 

1331 

37,  567 

1093,  1184 

1446 

354 

•  1332 

37,  567 

1388 

1087 

1447 

27,  T3,  290,  295,  297. 

1333 

37,  425,  513,  567 

1389 

1088 

791,  902,  1186, 

569,575,1144. 

1390 

1090 

1187,  1218 

1121 

1391 

1090,  1099 

1448 

73,  364 

1334 

37,  573 

1392 

1096 

1445) 

25,  286,  67a 

1335 

584,  585,  586 

1393 

1092 

1450 

1005- 

1336 

592 

1394 

1092,  1093 

1452 

632,  644 

1337 

593 

1395 

1092,  1093 

1454 

356 

1338 

594 

1396 

1093 

1455 

72 

1339 

72,595,1183 

1397 

1093 

1456 

673 

1340 

596 

1398 

1093 

1457 

672 

1341 

587,  597 

1399 

1093 

1458 

673,  674 

1342 

597 

1400 

1094,  1097 

1459 

675 

1343 

597,  1068,  1079, 

1401 

1097 

1460 

673,  674 

1080,  1185 

1402 

1087,  1088 

1461 

.  420,675 

1344 

598,  1191 

1403 

1099 

1462 

619,  808 

1345 

598,  1191 

1404 

1097,  1099 

1463 

619 

1346 

218,  324,  325,  676 

1405 

1101 

1464 

619 

1347 

304 

1406 

1087,  1088,  1099, 

1465 

959 

1348 

33,  605 

1184 

1466 

96a 

„  1349 

33,  312,  606 

1407 

1008.  1102 

1467 

963 

1350 

33,  606 

1408 

1056,1102 

1468 

963,  993 

1351 

33,  607 

1409 

1103 

1469 

963 

1353 

74,  651 

1410 

1103,  1112 

1470 

966 

1354 

74,  651 

1411 

1103 

1471 

978 

1355 

70,  652 

1412 

1104 

1472 

971 

1356 

655 

1413 

1104 

1473 

345,  976 

1357 

70,  657,  675 

1414 

1108,  1144 

1474 

976,  120S 

1358 

70,  74,  657 

1415 

1105,  1114 

1475 

972 

1359 

662 

1416 

1109 

1476 

972 

1360 

501 

1417 

1126 

1477 

976 

1361 

504 

1418 

1167 

1478 

973 

1362 

505 

1419 

1167 

1479 

974 

1363 

36,  505,  529 

1420 

1167 

1480 

345,  973,  976 

J864 

506 

1421 

25,  677,  678 

1481 

965,  1102 

TABLES    OF   CITATIONS. 

t 

Revised  Statutes  of  1895  —Continued. 


134:3 


Article. 

Page  of  this  Book 

Article. 

Page  of  this  Book. 

Article. 

Page  of  this  Book. 

1482 

975 

2083 

1191 

2322 

481 

1483 

965 

2264 

81.  364 

2323 

392.  417,  458 

1484 

280,  301 

2265 

31,  364 

2324 

679,  1183 

1485 

977 

2266 

31,  364 

2325 

1183 

1486 

978 

226? 

31,  72,  365,  366, 

2326 

1099 

1487 

962 

404,  690 

2326a 

1211 

1488 

280,  962 

2268 

31,  365,  366,  689 

2328 

1184 

1489 

975 

2269 

72,  366 

2329 

1189 

1490 

971 

2270 

367 

2330 

1189 

1491 

978 

2271 

367,  489 

2331 

1189 

1492 

961 

2272 

367 

2332 

1189 

1493 

967 

2273 

31,  365.  369,  690 

2333 

1189 

1494 

667 

2274 

31,  370,  372 

2334 

118& 

1495 

669 

2275 

31,  320,  371,  372 

2335 

1188 

1496 

670 

2276 

31,  320,  371,  372 

2336 

1188 

149? 

667 

2277 

31,  320,  371 

2337 

1188 

1498 

674,  718,  1077 

2278 

31,  372 

2338 

679,  1185,  1186 

1499 

719 

2279 

31,  372 

2339 

1218 

1500 

719 

2280 

31,  373 

2340 

131,1191 

1501 

719 

2281 

31,  373 

2341 

990 

1502 

719 

2282 

669 

2342 

1221 

1503 

720 

2283 

31,  72,  374,  669 

2343 

1195,  1198 

1504 

720 

2284 

31,  375,  376 

2344 

796,  1200 

1504a 

210,  320 

2285 

31,  375 

2345 

1200 

15046 

320,  322 

2286 

31,  378 

2346 

1195,  1200 

1504c 

210 

2287 

31,  378 

2347 

797.  1201 

1504d 

210,  325 

2288 

31,  372 

2348 

796,  801,  1203 

1504e 

210 

2289 

31,  379,  675 

2349 

795,  796,  797,  1204 

1504/ 

210 

2290 

31,  380 

2350 

802,  877,  1204 

1548 

48 

2291 

31,  380 

2351 

796,  1206 

1551 

74 

2292 

31,  381 

2352 

796,  877,  1202 

1568 

18,  117 

2293 

31,  381 

2353 

797,  1201 

1571 

18 

2294 

31,  382,  384 

2354 

796,  1206 

1573 

18 

2295 

31,  382 

2355 

1208 

1668 

138,  1051,  1062 

2296 

31,  1583 

2356 

1208 

1669 

136,  1051 

2297 

31.  383 

2357 

1209 

1670 

412,  1052,  1058 

2298 

31.  384 

2358 

1209 

1671 

1057 

2299 

23,  34,  330.  452 

2359 

1209 

1672 

1052 

2300 

34,  447 

2360 

122S 

1673 

684,  1059,  1078 

2301 

34,  447 

2361 

1223 

1674 

412,  1059 

2302 

35,  448 

2362 

1228 

1675 

1070 

2303 

34,451 

2363 

1228 

1676 

1078 

2304 

457 

2364 

1268 

1677 

1069 

2305 

457 

2365 

1268 

1683 

483 

2306 

461,  463,  465,  479 

2366 

1226 

1684 

483 

2307 

482 

2368 

1223 

1793 

279 

2308 

466 

2369 

1224 

1794 

279 

2309 

469 

2370 

1225 

1795 

279 

2310 

471 

2371 

1227 

1796 

279 

2311 

480 

2372 

1225 

1797 

279 

2312 

474,  475,  478 

2273 

802,  1225 

1804.; 

678 

2313 

475 

2374 

1243 

1804m 

369 

2314 

457 

2375 

1240 

1822 

249 

2315 

471 

2376 

1240 

1824 

321 

2316 

472 

2377 

1240 

1826 

321 

2317 

458 

2378 

1235 

1850 

465 

2318 

454 

2379 

674,  1227,  1228 

1855 

430 

2319 

478 

2380 

1228 

1907 

472 

2320 

479 

2381 

674,  1229 

1981 

465 

2321 

472 

2382 

1229 
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2383 

1228,1229 

2542 

1069 

3025 

217,  335,  336 

2384 

1229 

2552 

219 

3026 

217,  335 

2385 

131,  249,  674,  1229 

2595 

960 

3027 

985 

2386 

131,249,674,1230 

2623 

219 

3057 

483 

2387 

181,  249,  674,  1230 

2742 

219 

3070 

278,  304,  318 

2388 

1230 

2788 

684 

307.1 

677 

2389 

1228 

2901 

994 

3105 

592 

2390 

1190 

2939 

25,  286 

3138 

141 

2391 

1190 

2959 

947 

3139 

141 

2392 

4G4,  1219 

2970 

173 

3140 

140,  146 

2393 

1185 

2971 

173 

3141 

141 

2394 

1185 

2976 

177,  946 

3142 

143 

2395 

799,  839 

2977 

948 

3143 

143 

2396 

799,  1196 

2978 

271,  945 

3144 

143 

2397 

799 

2979 

954,  955 

3145 

144 

2398 

799 

2980 

956 

3146 

144 

2399 

799,1192 

2981 

951 

3147 

144 

2400 

799 

2982 

958 

3148 

72,  144 

2401 

799 

2983 

956 

3149 

145 

2402 

799,1195 

2984 

888,  95.6 

3150 

145 

2403 

1196 

2985 

956 

3151 

146 

2420 

1195 

2986 

957 

3152 

146 

2423 

1196 

2987 

958 

3153 

146 

2424 

1196 

2988 

681 

3154 

146 

2425 

1196 

2989 

70,  888,  956 

3155 

144 

2426 

1196 

2990 

892 

3156 

145 

2427 

1196 

2991 

893 

3157 

146 

2445 

703,  704 

2992 

283,  898 

3158 

146 

2446 

704 

2993 

283,  900,  901 

3159 

147 

2449 

695 

2994 

900 

3160 

147 

2453 

693 

2995 

900 

3161 

147 

2457 

695 

2996 

272 

3162 

147 

2459 

696 

2997 

901 

3163 

147 

2460 

697 

2998 

902 

3164 

•  147 

2465 

697 

2999 

902 

3165 

148 

2476 

688 

3000 

902 

3166 

148 

2477 

688 

3001 

902 

3167 

148 

2480 

681 

3002 

902 

3168 

148 

2481 

688 

3003 

903 

3169 

148 

2482 

688 

3004 

903 

3170 

148 

2483 

693 

3005 

900 

3171 

148 

2484 

693 

3006 

904 

3172 

148 

2435 

693 

3007 

674,  904 

3173 

148 

2486 

693 

3008 

905 

3174 

149 

2487 

678 

3009 

905 

3175 

149 

2488 

679 

3010 

907 

3176 

149 

2489 

679,  1186 

3011 

70,  72,  903 

3177 

149 

2490 

679 

3012 

903 

3178 

149 

2491 

677,  689 

3013 

903 

3179 

150 

2492 

684 

3014 

890 

3180 

150 

2493 

679 

3015 

898 

3181 

150 

2494 

688 

3016 

898 

3182 

150 

2534 

1052,  1053,  1058 

3017 

969,  981 

3183 

150 

25H5 

1053 

3018 

982 

3184 

149 

2536 

1060 

3019 

984 

3185 

149 

2537 

1066 

3020 

336,  981,  983 

3186 

72,  149 

2538 

1069 

3021 

217,  986 

3187 

32,33 

2539 

1058 

3022 

217 

3188 

33,  425,  430 

2540 

1069 

3023 

217,  986 

3189 

33,  412,  425,  431 

2541 

1069 

3024 

217,  335 

3192 

412,  431 
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3193 

412,  431 

3306 

919 

3628 

942 

3194 

425,  433 

3307 

919 

3629 

942 

3195 

425,  433 

3308 

205,  925,  926 

3630 

942 

3197 

434 

3309 

923 

3631 

942 

3198 

419,  420,  434 

3310 

911,  925 

3632 

943,  944 

3199 

32,  149,  435 

3311 

928 

3633 

944 

3200 

435 

3312 

919,  930 

3634 

944 

3201 

435 

3313 

205,  240,  919,  932 

3635 

681,  944 

3202 

33,  435 

3314 

277,  919,  932 

3811 

989 

3203 

33,  435 

3315 

919,  930 

3812 

9S9 

3204 

33,  435 

3318-25 

932 

3813 

990 

3205 

33,  435 

3326 

912 

3814 

990 

3206 

33,  435 

3330 

472 

3815-17 

991 

3207 

437 

3335-39 

933 

3818 

169 

3208 

440 

3340 

1018 

3819 

991 

"3209 

440 

3341 

1018 

4053 

468 

3210 

440 

3342 

1019 

4343 

70,  274,  283,  992, 

3211 

438 

3343 

1019 

993,  997 

3212 

438 

3348-50 

1035 

4344 

221,  996 

3213 

438 

3351 

1019 

4345 

996 

3214 

438,  440 

3352 

1019 

4346 

996,  1113,  1139 

3215 

440 

3353 

986 

4347 

1002 

3216 

436 

3353a 

336 

4348 

1002 

3217 

436 

3361 

1215 

4349 

249,  274 

3218 

436 

3362 

1230 

4369 

992 

3219 

436 

3371 

1030 

4448 

116 

3220 

437 

3378 

288 

4468 

116 

3221 

437 

3379 

288 

4543 

.   1207 

3222 

438 

3498w 

24,  220,  352 

4548 

677 

3223 

438 

3498v 

24,220 

4549 

344 

3224 

438 

3498H? 

24,  220 

4553 

'   1208 

3225 

440 

3498a; 

24,  220 

4556 

344 

3226 

33,  440 

3498v 

24,220 

4560/ 

983 

3227 

33,440 

3499 

117,  248 

45600 

983 

3228 

33,  441,  562 

3503 

143 

4560ft 

984 

3229 

33,  441,  562 

3511 

729 

4575 

240,  275 

3230 

33,  441 

3513 

373,  729 

4577 

249,  275 

3231 

33,441 

3523-25 

107 

4578 

483 

3258 

23,  330 

3531 

130 

4584Z 

275 

3383-93 

43,  1214 

3532 

428 

4594 

i   72;) 

3285 

1216 

3542 

70,  248 

4595 

248 

3287 

1216 

3553 

352 

4601 

720 

3288 

1216 

3568-70 

249 

4639 

1237 

3289 

1214 

3592 

483 

4640 

1237 

3290 

1214 

3596 

183 

4647 

1191 

3291 

1214,  1222 

3606 

934 

4649 

473 

3292 

1214,  1222 

3607 

117,  266,  934 

4650 

473 

3293 

1214 

3608 

935 

4653-59 

1206 

3294 

913,  914 

3609 

320,  322,  324,  935, 

4666 

481 

3295 

915,  920,  922,  923 

936 

4667 

481 

3296 

918,920 

3610 

936 

4668 

478 

3297 

915,  920 

3611-17 

937 

4669 

696,  697,  812 

3298 

920.  921 

3618-20 

938 

4861 

107,  274.  895 

3299 

915,  922 

3621 

939 

4862 

788,  1077 

3300 

923 

3622 

939 

4864 

856,  857,  956 

3301 

924 

3623 

940 

4865 

858 

3302 

926 

3624 

940 

4866 

859 

3303 

926 

3625 

941 

4867 

859 

3304 

926 

3626 

942 

4868 

860 

3305 

919 

3627 

117,  942 

4869 

858,  861,  883 
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4870 

861 

5252 

1025 

5290 

878 

4871 

861 

5253 

240,  1024 

5291 

873- 

4872 

861 

5254 

1024 

5292 

874 

4873 

862 

5255 
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NOTE. —  Volume  I  is  devoted  to  General  Principles  of  Practice.  It  has  a  com- 
plete index.  The  subjects  in  that  volume  are  not  indexed  here,  but  there  are 
general  references  showing  where  they  may  be  found. 

Items  properly  belonging  to  the  subjects  in  this  volume  are  included  in  this 
index. 

The  references  are  to  the  sections,  when  not  otherwise  indicated. 
Volume  I  is  sometimes  referred  to  thus :  (I)  200.    Indicating  a  section  in  vol- 
ume L 

Sections  in  Volume  I:  1  to  775.    Sections  in  Volume  II:  776  to  1296. 

ABANDONMENT— 
of  appeal,  1100,  1177. 
of  part  of  cause  of  action,  (I)  450. 

ABATEMENT  (see  Vol.  I,  p.  330;  Index,  p.  731)  — 
of  attachment,  793. 
of  mandamus  proceedings,  1040. 

ABSENCE  OF  COUNSEL  (Vol.  I,  p.  731). 
ABSENT  DEFENDANTS  (Vol.  I,  p.  731). 
ABSENT  TESTIMONY  (Vol  I,  p.  731). 

ABSTRACT  OF  TITLE  — 
in  trespass  to  try  title,  1068. 

ACCEPTANCE  OF  SERVICE  (Vol  1,  p.  731). 
ACCOUNT  (Vol  1,  p.  731). 

ACTIONS  — 

enjoining,  899. 

by  and  against  receivers,  985. 

ADJOURNMENT  (Vol  1,  p.  731). 

ADMINISTRATOR  (see  Executors)  — 

may  appeal  without  giving  bond,  1096,  1108,  1141. 
but  is  not  entitled  to  certiorari,  1116,  note  10. 
may  appeal,  1142. 
execution  against,  1243. 

AFFIDAVITS  (see  Vol.  I,  p.  726;  Index,  p.  732)  — 
for  attachment,  776,  778,  783-788. 
for  writ  of  garnishment,  826,  827. 

may  be  made  by  agent  or  attorney,  827. 
to  answer  of  garnishes,  848. 
for  sequestration.  859.  860. 
for  trial  of  right  of  property,  875,  878.  884 

to  be  returned  to  proper  court,  885. 
to  petition  for  injunction,  906. 
to  application  for  alimony,  975. 
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AFFIDAVITS  (continued)  — 

to  information  in  quo  warranto,  1021. 

to  petition  for  mandamus,  1035. 

in  lieu  of  appeal  bond  in  justice's  court,  1097. 

to  application  for  certiorari  to  justice's  court,  1111. 

AFFIDAVIT  IN  LIEU  OF  APPEAL  BOND  — 
on  appeal  from  justice's  court,  1097.  , 

on  appeal  to  court  of  civil  appeals,  1137. 

AFFIDAVIT  OF  FORGERY  — 

in  trespass  to  try  title ;  burden  of  proof,  1077. 
of  assignment  or  indorsement,  (I)  485. 
of  recoi'ded  instrument,  (I)  505,  507. 

AFFIRMANCE  ON  CERTIFICATE  — 
failure  to  file  transcript,  1129. 
in  courts  of  civil  appeals,  1182. 

filing  transcript  after  affirmance,  1183. 

AGENT  — 

wrongful  attachment  by,  820. 

may  make  affidavit  for  attachment,  784. 

or  for  writ  of  garnishment,  827. 
cannot  swear  to  answer  of  garnishee,  848. 
may  make  claim  affidavit,  875,  878. 

or  affidavit  for  certiorari,  1111. 

Volume  I: 
suits  by,  145. 

may  make  affidavit  for  a  continuance,  429. 
may  make  affidavit  in  any  case,  774 

AGREED  CASES  — 

assignment  of  errors,  1159. 

sufficient  in  absence  of  statement  of  facts,  1184. 

how  made  up  and  tried,  (I)  452. 

AGREED  STATEMENT  — 

in  lieu  of  complete  transcript,  1146. 

AGREEMENTS  OF  COUNSEL  (see  Vol.  I,  p.  668;  Index,  p.  732)  — 
in  courts  of  civil  appeals,  1195. 


ALIAS  CITATION  (Vol.  I,  p. 

ALIAS  EXECUTION  — 
in  general,  1236,  123a 

ALIMONY  — 

allowance  of,  975. 

AMENDMENTS  — 

in  attachment  proceedings,  794. 

iu  action  for  debt  not  due,  780,  862. 

of  claim  affidavit,  878. 

of  claim  bond,  879. 

in  quo  warranto,  1021. 

on  appeal  from  justice's  court,  1103. 

affidavit  for  certiorari,  1111. 

of  bond  for  certiorari,  1116. 

or  petition,  1115. 
of  brief,  1173. 
of  judgment  of  appellate  court,  1209. 

Volume  I: 
in  vacation,  59. 

where  a  demurrer  is  sustained  for  want  of  proper  parties,  195,  196,  201. 
of  citation,  292. 

mistake  in  return  of  citation,  293. 
of  depositions,  387. 
will  authorize  a  continuance,  409. 
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AMENDMENTS  (continued)  — 
Volume  I  (continued) : 
of  verdict,  601. 

where  a  new  trial  is  granted,  672. 
of  judgments,  693-696. 

AMICUS  CURI.E  (Vol.  I,  p.  732). 

ANOTHER  ACTION  PENDING  — 

plea  of,  in  garnishment,  847. 
abatement,  (I)  326. 

ANSWER  — 

of  garnishee,  848-851. 

in  injunction  cases.  915,  919. 

in  divorce  cases,  966. 

in  mandamus  proceedings,  1036,  1040. 

Volume  1: 

must  be  filed,  when,  13,  290,  435. 
a  waiver  of  process,  29(1 
time  of  filing  on  citation  by  publication,  307,  308,  435. 

APPEAL  — 

injunction  cannot  be  used  in  place  of,  898. 

effect  of,  in  injunction  suits,  920. 

by  receiver,  985. 

in  quo  warrant  o  cases,  1024. 

from  judgment  on  appeal  from  justices'  courts  in  forcible  entry  and  detainer, 

1107. 

from  judgment  on  cases  brought  by  certiorari  from  justices'  courts,  1120. 
see  Index  to  Vol.  I,  p.  732. 

APPEAL  FROM  JUSTICES'  COURTS  — 
appellate  jurisdiction,  (I)  120;  1092. 
appeal  bond,  1093. 

approval  and  filing  of  appeal  bond,  1094. 
sureties  on  appeal  bond,  1095. 

executors,  administrators  and  guardians  not  required  to  give  bond,  1096. 
affidavit  in  lieu  of  a  bond,  1097. 

notice  of  appeal;  judgment  by  default  against  appellee,  1098. 
parties  to  appeal,  1099. 
abandoning  appeal,  1100. 
preparing  and  transmitting  transcript,  1101. 
jurisdiction  of  the  appellate  court  over  the  case,  1102. 
pleadings  and  amendments  in  the  appellate  court,  1103. 
trial  on  appeal,  1104. 

effect  of  appeal  on  the  judgment  appealed  from,  1105. 
judgment  of  appellate  court,  1106. 
trial  and  judgment  in  actions  of  forcible  entry  and  detainer ;  appeal ;  writ  of 

restitution  or  execution,  1107. 
general  provision  as  to  procedure,  1108. 

APPEALS  AND  WRITS  OF  ERROR  TO  COURTS  OF  CIVIL  APPEALS  — 
will  lie,  when,  1122. 
jurisdiction  of  appellate  court,  1123. 
terms  defined,  1124. 

parties  to  an  appeal  or  writ  of  error,  1125. 
appeal  may  be  taken  during  the  term,  1126. 
notice  of  appeal,  1127. 
writ  of  error,  when  taken,  1128. 
right  to  writ  of  error,  1129. 
petition  for  writ  of  error,  1130. 
citation  in  error,  1131. 

service  and  return  of  citation  in  error,  1132. 
appeal  bond,  when  filed,  1133. 
cost  bond ;  amount  and  conditions,  1134. 
new  appeal  or  error  bond,  1135. 
writ  of  error  bond,  1136. 
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APPEALS   AND  WRITS   OF   ERROR    TO    COURTS   OF   CIVIL   APPEALS 

(continued)  — 

affidavit  in  lieu  of  payment  or  security,  1137. 
superseded.?  bond,  1188. 

supersedeas  bond  where  the  judgment  is  for  the  recovery  of  property,  1139. 
receiver  must  give  bond,  1140. 
no  bond  required,  when,  1141. 
executor,  administrator  or  heir  may  appeal,  1142. 
clerk  to  make  out  transcript  for  either  party,  1143. 
transcript  must  contain  what,  1144. 

form  and  arrangement  of  transcript;  to  be  written  or  printed ;  index,  1145. 
agreed  statement  in  lieu  of  complete  transcript,  1146. 
transmission  and  receipt  of  transcript,  1147. 
clerk's  indorsement  on  transcript,  1148. 
clerk's  certificate  to  transcript,  1149. 
filing  the  transcript;  duty  of  clerk,  1150. 

either  or  both  parties  may  file  a  transcript;  must  be  properly  indorsed,  1154.. 
filing  transcript  in  quo  warranto  cases;  motions  in  such  cases,  1152. 
defective  transcript  referred  to  the  court;  amendment,  1153. 
filing  assignments  of  errors,  1154. 
cross-assignments  of  errors,  1155. 

what  considered  in  absence  of  assignment  of  errors,  1156. 
requisites  of  assignments  of  error,  1157. 
assignments  must  not  be  too  general,  1158. 
assignments  of  error  where  the  case  is  submitted  to  the  judge;  agreed  case?r 

1159. 

assignment  of  error  in  the  rulings  on  the  pleadings.  1160. 
assignment  of  error  in  the  ruling  on  a  motion  for  a  continuance,  1161. 
assignment  of  error  in  the  admission  or  exclusion  of  evidence,  1162. 
assignment  of  error  in  charging  the  jury,  1163. 

assignment  of  error  on  the  weight  and  sufficiency  of  the  evidence,  1164. 
assignment  of  error  in  the  rulings  on  motion  for  a  new  trial,  1165. 
filing  briefs,  1166. 
appearance  by  brief,  1167. 
brief  of  appellant  or  plaintiff  in  error,  1168. 

introductory  statement,  1169. 

propositions  and  statements  from  the  record,  1170. 

citation  of  authorities,  1171. 
brief  to  be  signed ;  must  be  printed,  when,  1172. 
amendment  of  brief,  1173. 
brief  of  appellee  or  defendant  in  error,  1174. 
brief  of  appellee  or  defendant  in  error  where  appellant  or  plaintiff  in  error  lias 

failed  to  prepare  the  case  for  submission,  1175. 
defective  briefs,  1176. 
appeal  considered  abandoned,  when,  1177. 

APPEAL  BOND  — 

by  receiver,  985,  1140. 

on  appeal  from  justices'  courts,  1093,  1099,  1107,  1108. 

approval  and  filing,  1094. 

sureties  on,  1095. 

executors,  administrators  and  guardians  not  required  to  give,  1096.. 

affidavit  in  lieu  of,  1097. 

necessary  to  confer  jurisdiction,  1123, 1133,  1134. 
on  appeal  to  court  of  civil  appeals,  1133. 

cost  bond,  1134. 

new  bond  in  appellate  court,  1135. 
supersedeas  bond,  1138,  1139. 

none  required,  when,  1141.  . 

judgment  on,  1199. 

APPEARANCE  (see  Vol.  1,  p.  412;  Index,  p.  733)  — 
in  trial  of  right  of  property,  886. 
on  appeal  from  justice's  court,  1098. 
or  certiorari,  1120. 

APPEARANCE  DAY  (Vol.  I,  p.  733). 
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APPELLATE  JURISDICTION  - 
from  justices'  courts,  1093,  1103. 
of  courts  of  civil  appeals,  1123. 

APPRENTICES  (Vol.  I,  p.  733). 

ARBITRATION  — 

under  the  statute,  see  Vol.  I,  p.  706;  Index,  p.  733. 
at  common  law,  see  Vol.  I,  p.  715;  Index,  p.  733. 

ARCHIVES  (VoL  I,  p.  733\ 

ARGUMENT  OF  COUNSEL  (see  Vol.  1,  p.  515;  Index,  p.  733)  — 
in  court  of  civil  appeals,  1189. 

on  motions,  1193. 

on  application  to  supreme  court  for  writ  of  error,  1214. 
in  supreme  court,  1222,  1232. 

ARREST  (Vol.  I,  p.  733). 

ARREST  OF  JUDGMENT  — 

in  general,  see  Vol.  I,  p.  621;  Index,  p.  733. 

ASSAULT  AND  BATTERY  (Vol.  l,p.  734). 

ASSIGNEES  (Vol.  I,  p.  734). 

ASSIGNEES  IN  BANKRUPTCY  (Vol.  I,  p.  734). 

ASSIGNMENT  — 

property  subject  to  attachment,  797. 
trial  of  right  of  property,  888. 
of  claims  of  railroad  laborers,  942. 
of  judgment,  execution  on,  1242. 

Volume  I: 

what  may  be  assigned,  146. 
of  commercial  paper,  who  may  sue,  147. 
how  put  in  issue,  485. 

ASSIGNMENT  OF  ERRORS  — 
signing  and  filing,  1154. 
cross-assignments,  1155. 
what  considered  in  absence  of,  1156. 
requisites  of,  1157. 
must  not  be  too  general,  1158. 

where  the  case  is  submitted  to  the  judge;  agreed  cases,  1159: 
in  the  rulings  on  the  pleadings,  1160. 
in  the  ruling  on  a  motion  for  a  continuance,  1161. 
in  the  admission  and  exclusion  of  evidence,  1162. 
in  charging  the  jury,  1163. 

on  the  weight  and  sufficiency  of  the  evidence,  1164. 
in  the  rulings  on  motion  for  a  new  trial.  1165. 

ASSIGNMENTS  OR  TRUSTS  FOR  CREDITORS  — 
garnishment  of  assignee,  837,  838. 
suits  to  set  aside,  (I)  146. 

ASSOCIATIONS  — 

mandamus  to  restore  one  to  his  rights,  1038. 

ATTACHMENT  — 

when  and  by  whom  issued;  affidavit  required,  776;  (I)  2,  59,  119. 

nature  of  the  proceeding,  777. 

rules  of  construction,  778. 

venue;  jurisdiction,  779. 

may  issue  for  debt  not  due,  780. 

unliquidated  damages;  contingent  liability,  781. 

against  non-residents,  782 ;  (I)  74,  312. 

the  affidavit,  783. 

who  may  make  the  affidavit,  784. 

statement  of  the  statutory  grounds,  785. 

statement  of  the  fact  and  amount  of  indebtedness,  786. 
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ATTACHMENT  (continued)  — 

affidavit  of  truth  of  petition,  787. 

affidavit  not  traversable,  788. 

attachment  bond,  its  conditions,  form,  etc.,  789. 

sureties  on  attachment  bond,  790. 

bond  by  or  to  a  partnership,  791. 

one  or  more  writs  may  issue ;  how  directed  ;  form  and  other  requisites,  779. 

792. 

abatement ;  dissolution,  793. 
amendments,  794. 
variance,  795. 

levy  of  writ ;  duty  of  officer,  796. 
property  subject  to  attachment,  797. 
exemptions,  798. 

property  in  the  custody  of  the  law,  799. 
as  to  time  of  levy  of  writ,  800. 
levy  on  real  estate,  801. 
range  levy,  802. 

levy  on  property  of  third  party,  803. 
excessive  or  inadequate  levy,  804. 
bond  of  indemnity,  805. 
return  of  writ,  806. 
report  of  disposition  of  property,  807. 
custody  of  personal  property ;  third  person  may  claim ;  order  for  preservation 

of,  808. 

sale  of  perishable  property,  809. 
replevy  by  the  defendant,  810. 
judgment  on  replevy  bond,  811. 
order  of  court  when  attachment  is  quashed;  right  of  defendant  to  replevy, 

812;  (I)  297. 

conflicting  attachments ;  priorities,  813. 
registration  of  writs  of  attachment,  814. 
lien  of  attachment,  815. 

judgment  for  plaintiff ;  foreclosure  of  lien,  816. 
defendant  must  be  cited,  777,  782. 
wrongful,  817-823. 
claim  of  property,  875. 
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may  issue  in  vacation,  59, 118;  (II)  776. 
commenced  on  Sundays  or  holidays,  258 ;  (II)  776. 
remedy  of  claimant  of  property,  202,  215. 
right  of  intervention,  215,  216. 

ATTACHMENT  FOR  WITNESSES  (Vol  I,  p.  734}. 

ATTORNEY-GENERAL  — 

proceeding  against  corporations  by  quo  warranto,  1019,  1020. 

ATTORNEYS  — 

not  to  act  as  sureties,  790. 
wrongful  attachment  by,  820. 
may  make  affidavit  for  attachment,  784. 
advice  in  suing  out  attachment,  821. 
may  make  affidavit  for  writ  of  garnishment,  827. 
may  make  claim  affidavit,  875,  878. 
or  affidavit  for  certiorari,  1111. 
service  of  citation  in  error,  1132. 
see  Index  to  Vol.  I,  p.  734. 

ATTORNEYS'  FEES  — 

allowance  to  garnishee,  854 

in  injunction  suits.  917. 

of  attorney  for  unknown  owners  in  partition,  947,  959. 

AUDITORS  — 

trial  by,  see  Vol  1,  p.  667;  Index,  p.  734. 
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B. 

BILL  FOR  A  NEW  TRIAL  (see  Vol  I,  p.  646;  Index,  p.  734). 

BILLS  AND  NOTES  — 

garnishment  of  maker,  836,  839. 
liability  of  parties  fixed  by  protest,  1013. 
or  by  suit,  1014. 

Volume  I: 

assignment,  who  may  sue,  147. 
parties  to  suits  on,  152,  153. 
right  of  owner  to  intervene,  208. 
assignment,  how  put  in  issue,  485. 

BILLS  OF  EXCEPTIONS  (see  Vol  I,  p.  503;  Index,  p.  734)  — 
not  signed  by  judge,  1179. 

BOND  OF  INDEMNITY  — 

in  attachment  proceedings,  805. 

Volume  I: 

obligors  may  be  joined  in  suits  on,  166,  195. 
and  a  continuance  may  be  had,  403. 

BONDS  — 

for  attachment,  778,  789-791. 

remedy  on  for  wrongful  attachment,  818. 
for  writ  of  garnishment,  828. 
for  sequestration,  861. 

on  sale  of  property  in  sequestration,  where  the  debt  is  not  due,  871. 
damages  on  sequestration  bond.  872. 
for  trial  of  right  of  property,  879,  880. 

to  be  returned  to  proper  court,  885. 

measure  of  damages  on,  893. 
of  receivers,  983. 
for  certiorari,  1116. 
parties  to  suits  on,  (I)  152,  153. 

BOUNDARIES  — 

determined  in  trespass  to  try  title,  1041,  1043. 

BRIEFS  — 

filing,  1166;  (1)29. 

appearance  by  brief,  1167. 

of  appellant  or  plaintiff  in  error,  1168. 

introductory  statement,  1169. 

propositions  and  statements  from  the  record,  1170. 

citation  of  authorities,  1171. 

to  be  signed ;  must  be  printed,  when,  1172. 

amendment  of,  1173. 

of  appellee  or  defendant  in  error,  1174. 

where  appellant  has  failed  to  prepare  the  case  for  submission,  1175. 
defective  briefs,  1176. 

failure  to  file  not  a  ground  for  affirmance  on  certificate,  1182. 
on  suggestion  of  delay,  1188. 

on  application  to  supreme  court  for  writ  of  error,  1214. 
in  supreme  court,  1222. 

BURDEN  OF  PROOF  — 

in  garnishment  proceedings,  851. 
wrongful  sequestration,  872. 
in  trial  of  right  of  property,  884,  889.  890. 
in  trespass  to  try  title,  106<3,  1076,  1077. 
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c. 

CALL  OF  DOCKET  (Vol  I,  p.  735). 
CANCELLATION  (Vol.  I,  p.  735). 

CERTIFIED  CASES  — 

notice  of  time  of  submission,  1218. 
briefs  to  be  sent  up,  1222. 
procedure,  generally,  (I)  29,  88-90. 

CERTIORARI  (see  Vol  I,  Index,  p.  735}. 

CERTIORARI  TO  JUSTICES'  COURTS  — 

injunction  cannot  be  used  in  place  of,  898,  901. 

jurisdiction,  1033,  1109. 

pleadings  in  appellate  court,  1103. 

when  writ  may  issue,  1109. 

the  writ,  how  issued;  form;  when  returnable,  1110. 

affidavit  required,  1111. 

sufficient  cause,  1112. 

judgment  rendered  without  jurisdiction,  1113. 
allegations  of  injustice,  1114. 

statement  of  the  facts  proved  and  the  defense  relied  upon,  1115. 
bond  required,  1116. 

issuance  of  writ;  duty  of  justice  when  service  is  made;  citation, 
docketing;  motion  to  dismiss,  1118. 
pleadings,  1119. 

trial  and  judgment;  appeal,  1120. 
to  perfect  the  record  on  appeal,  1121. 

CERTIORARI  TO  PERFECT  THE  RECORD  — 
on  appeal  from  justices'  courts,  1101,  1121. 
to  show  notice  of  appeal,  1127. 
in  court  of  civil  appeals,  1186. 

motion  must  be  accompanied  with  sworn  statement,  1191. 

CHALLENGE  OF  JURORS  (Vol  I,  p.  735). 

CHANGE  OF  NAME  (Vol.  1,  p.  735). 

CHANGE  OF  VENUE"  (see  Vol.  I,  p.  347;  Index,  p.  735). 

CHARGING  THE  JURY  (see  Vol.  I,  p.  527;  Index,  p.  735)  — 
error,  how  assigned,  1163. 

CHATTEL  MORTGAGES  (Vol.  I,  p.  736). 

CHILDREN  — 

custody  of,  in  divorce  cases ;  legitimacy  not  affected,  978. 

CHOSES  IN  ACTION - 

not  reached  by  garnishment,  836. 

CITATION  (see  Vol.  I,  p.  289;  Index,  p.  736)  — 
in  attachment  proceedings,  777,  782. 
in  injunction  cases,  908. 

in  suit  to  foreclose  lien  of  railroad  laborers,  943. 
in  partition  suits,  946. 
in  quo  warranto,  1022. 
where  a  certiorari  is  granted,  1117. 
on  error  from  supreme  court,  1216,  1218. 

CITATION  BY  PUBLICATION  (see  Vol.  1,  p.  3 IS;  Index,  p.  737)  — 
in  partition  suits,  946,  959. 

CITATION  IN  ERROR  — 
in  general,  1131. 
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CITIES  — 


not  required  to  give  bond  in  any  suit, 
execution  against,  1245. 


1141. 


Volume  1: 

suits  by  and  against,  148. 
service  of  citation  on,  282. 
not  required  to  give  bond  or  security  as  a  party  to  a  suit,  662. 

CLERKS  - 

may  issue  attachment,  776,  792. 

to  register  attachments,  814. 

may  issue  writs  of  garnishment.  826,  831. 

to  issue  writs  of  sequestration,  858. 

to  docket  suit  for  trial  of  right  of  property,  887. 

to  issue  writ  of  injunction.  907,  911. 

to  issue  writ  of  partition,  949. 

duty  when  certiorari  is  granted,  1117. 

to  make  transcript  on  appeal,  1143. 

indorsement  on  transcript,  1148. 

or  certificate,  1149. 

not  required  to  send  up  transcript,  1147,  1151. 
filing  briefs,  1166. 
to  keep  execution  docket,  1235. 
see  Index  to  Vol.  I,  p.  737. 

•CLERK  OF  COURT  OF  CIVIL  APPEALS  — 

in  general,  1 180. 

to  notify  parties  of  time  of  hearing  on  appeal,  1178,  1194. 

duty  in  case  of  defective  transcript,  1153. 

duty  in  filing  transcript,  1150. 

docketing  motions.  1192. 

notice  to  parties  or  attorneys,  1194. 

to  give  notice  of  motion  for  a  rehearing,  1202. 

also  of  decision  of  court,  1203. 
issuing  mandate,  1206. 
custody  of  transcripts  and  papers,  1207. 

CLERK  OF  SUPREME  COURT  — 

duty  where  application  is  made  for  writ  of  error,  1213-1216. 

docketing  cases,  1219. 

to  give  notice  of  motion  for  a  rehearing,  1229. 

his  duties,  generally  :  deputies,  1231. 

motion  docket,  1230. 

CLOUD  ON  TITLE  — 

suits  to  remove;  sequestration,  857,  858. 
quieting  title,  (I)  184,  235,  305. 

COLLATERAL  ATTACK  (Vol.  1,  p.  737). 

COLOR  (Vol.  I,  p.  737). 

COMMISSIONER  OF  INSURANCE  (Vol.  I,  p.  737). 

COMMON  CARRIERS  — 
liability  of  receivers,  989. 
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parties  to  suits  against,  171. 
venue  of  actions  against,  219,  245. 

COMMON  LAW  (Vol.  I,  p.  737). 

COMMON  SOURCE  OF  TITLE  — 
in  trespass  to  try  title,  1078-1082. 

COMMUNITY  PROPERTY  — 
in  divorce  suits.  973.  974. 
damages  for  death  of  child,  1011. 
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COMMUNITY  PROPERTY  (continued)  — 

Volume  I: 

parties  to  suits,  154,  155. 
suits  by  survivor,  156.  157. 

COMPENSATION  — 

of  officer  in  sequestration  proceedings,  864. 
in  partition  suits,  959. 

COMPETENCY  OF  WITNESSES  (Vol.  I,  p.  447). 
COMPTROLLER'S  TRANSCRIPTS  (Vol.  I,  p.  737). 

COMPUTATION  OF  TIME  — 

in  general,  see  Vol.  1,  p.  722;  Index,  p.  737. 

CONCLUSIONS  OF  FACT  AND  LAW  — 
in  courts  of  civil  appeals,  1197;  (I)  29. 

Volume  I: 

where  the  trial  is  by  the  court,  451,  542,  604. 
defective  or  erroneous,  605. 

CONFESSION  OF  JUDGMENT  (Vol.  I,  p.  738). 
CONSENT  JUDGMENT  (Vol.  I,  p.  738). 
CONSIGNOR  (Vol.  I,  p.  738). 

CONSOLIDATION  OF  CASES  (see  Vol.  I,  p.  356;  Index,  p.  738). 
in  trial  of  right  of  property,  895. 

CONSTABLE  — 

writ  of  attachment  to  issue  to,  792, 

levy  of  writ  of  attachment,  796,  797,  801. 

return  of  attachment,  806. 

sale  of  perishable  property  in  attachment,  809. 

writ  of  garnishment  to  issue  to,  831. 

service  of  garnishment,  833. 

writ  of  sequestration  to  issue  to,  863. 

duty  as  to  writs  of  injunction,  911-913. 

service  of  writ  of  partition,  949. 

execution  of  writ  of  restitution,  1107. 

service  of  citation  in  error,  1131,  1132. 

duty  on  recept  of  execution,  1241. 

expiration  of  term,  unfinished  business,  1278. 

Volume  I: 

service  of  citation,  266,  267,  277,  279. 
citation  by  publication,  302. 
service  of  subpoena  in  taking  depositions,  374. 

CONSTITUTIONAL  LAW  (Vol.  I,  p.  738). 

CONSTRUCTION  — 

of  attachment  law,  778. 

of  garnishment  statutes,  824. 

sequestration  proceedings,  861. 

of  mechanics'  lien  law,  921,  922. 

of  Revised  Statutes,  p.  1003,  note, 

of  writings,  a  question  for  the  court,  (I)  566. 

CONTEMPT  — 

of  garnishee,  852. 
disobedience  of  injunction,  914. 

Volume  I: 
power  of  county  court,  3. 

of  district  court,  4. 

of  court  of  civil  appeals,  5,  102. 

of  supreme  court,  102. 

in  general ;  proceedings  in  contempt  cases,  60,  61. 
refusal  of  witness  to  attend,  369,  384. 
refusal  of  witness  to  testify,  372,  384. 
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CONTESTED  ELECTIONS  (Vol.  I,  p.  738). 

CONTINGENT  LIABILITY  — 
suit  by  attachment,  781. 
garnishment,  836. 

CONTINUANCE  (see  Vol.  I,  p.  389;  Index,  p.  73S)  — 

assignment  of  errors  in  the  ruling  on  motion  for,  1161. 

CONTRACTS  — 

of  garnishee,  not  affected  by  garnishment,  846. 
see  Index  to  Vol.  1,  p.  739. 

CONTRIBUTORY  NEGLIGENCE  (Vol.  I,  p.  739). 
COPY  OF  PETITION  (Vol.  1,  p.  739). 

CORPORATIONS  — 

garnishment,  832,  834,  841. 

dissolution ;  powers  of  trustees,  1006. 

proceedings  against  by  quo  warranto.  1019,  1025,  1026. 

subject  to  control  by  mandamus,  1030,  1037. 

levy  on  stock,  1259. 
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suits  by,  149.  • 

venue  of  suits  against,  245. 
service  of  citation,  283. 
charters  and  records  in  evidence,  489. 

COSTS  (see  Vol.  I,  pp.  676,  698;  Index,  pp.  739,  740)  — 
in  garnishment,  854. 
in  sequestration,  861. 
in  partition  suits,  959. 

on  appeal  in  forcible  entry  and  detainer,  1107. 
on  certiorari  to  justices'  courts,  1120;  (I)  722. 
of  printing  statement  of  facts,  1184. 

COSTS  IN  APPELLATE  COURTS  (see  Vol  I,  p.  698;  Index,  p.  740). 
COUNTER- AFFIDAVITS  (Vol.  I,  p.  740). 

COUNTER-CLAIM  — 

on  appeal  from  justices'  courts,  1103. 
or  on  certiorari,  1119. 

Volume  I: 

when  plaintiff  may  discontinue,  330,  614. 
in  suits  on  accounts,  488. 
costs  in  case  of,  718. 

COUNTIES  — 

no  execution  against,  1244. 
see  Index  to  Vol.  I,  p.  740. 

COUNTY  ATTORNEY— 

may  file  quo  ivarranto,  1020. 

COUNTY  COURTS  (Vol.  I,  p.  740). 
COURT-HOUSES  (Vol.  I,  p.  740). 

COURTS  — 

of  courts  and  judges,  see  Vol.  I,  p.  46. 

of  jurisdiction,  see  Vol.  I,  p.  75. 

of  appellate  jurisdiction  of  supreme  court  and  courts  of  civil  appeals,  see 

Vol.  I,  p.  90. 

of  the  jurisdiction  of  the  district  and  county  courts,  see  Vol.  I,  p.  114- 
mandamus  against,  1030,  1032,  1033,  1039. 

COURTS  OF  CIVIL  APPEALS  (see  Appeals  and  Writs  of  Error  to  Courts  of 

Civil  Appeals;  Practice  in  Courts  of  Civil  Appeals)  — 
appellate  jurisdiction,  see  Vol  I,  p.  90;  Index,  p.  740. 
power  to  issue  mandamus,  1032. 
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CREDIBILITY  OF  WITNESSES  (Vol.  I,  p.  741). 

CRIME  (  Vol.  7,  p.  741). 

CROSS-EXAMINATION  OF  WITNESSES  (Vol.  1,  p. 

CUSTODIA  LEGIS  — 

property  not  subject  to  levy,  799,  836. 
effect  of  garnishment,  835. 
property  not  reached  by  garnishment,  838. 
property  delivered  on  claim  bond,  879. 
property  in  hands  of  receiver,  984. 

CUSTODY  OF  PROPERTY  — 

property  seized  on  attachment,  808. 
in  sequestration  proceedings,  864. 


D. 

DAMAGES  — 

for  wrongful  attachment,  822.  823. 

for  wrongful  sequestration,  872,  873. 

release  by  claim  of  property,  877. 

for  taking  insufficient  claim  bond,  879. 

against  claimant  on  trial  of  right  of  property,  892. 

for  infringement  of  trade-mark,  904 

in  injunction  suits,  917. 

for  delay.  918. 

injuries  causing  death,  1009-1011. 
for  use  and  occupation,  and  for  injury,  1086. 
in  forcible  entry  and  detainer,  1107. 
on  cerliorari  to  justices'  courts,  1120. 
for  seizure  of  exempt  property,  1248. 

Volume  I: 

contract  as  to  notice  of  claim  for,  262. 
charge  of  court,  576,  577. 
form  of  verdict,  610. 

excessive  or  inadequate,  when  ground  for  new  trial,  685. 
release  of  excess  on  appeal,  692. 

DAMAGES  FOR  DELAY  — 

in  courts  of  civil  appeals,  1187,  1188,  1199. 

DATE(FoZ.  I,  p.  741). 

DAYS  OF  GRACE  — 

bills  and  notes  ;  protest,  1013. 

DEATH  — 

of  a  party,  execution,  1240. 

of  officer  holding  execution,  1278. 

Volume  I: 

of  a  joint  defendant,  159. 
of  a  partner  pending  suit,  163. 
between  verdict  and  judgment,  320. 
of  one  suing  for  use  of  another,  323. 
pending  appeal,  336. 
judgment  against  a  dead  person,  338. 
abatement  of  actions,  see  Vol.  1,  p.  330. 

DEATH  BY  WRONGFUL  ACT  — 

action  for  actual  damages  lies,  when,  1007. 
character  of  the  wrongful  act,  1008. 
measure  and  elements  of  damages,  1009. 
exemplary  damages  allowed,  when,  1010. 
damages  must  be  apportioned,  1011. 
limitations,  1012. 

Volume  I: 
parties  to  suits,  190. 
death  of  party  to  a  suit,  324 
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DECREE  — 

of  partition,  948,  955,  956. 

DEFAULT  (see  Vol.  I,  p.  412;  Index,  p.  741)  — 
of  garnishee,  831,  833,  848.  850. 
in  trial  of  right  of  property,  886. 
in  trespass  to  try  title,  1061. 
of  appellee  on  appeal  from  justice's  court,  1098. 
in  general,  (I)  13. 

DEFECT  OF  PARTIES  (Vol.  1,  p.  223;  Index,  p.  741). 

DEFINITIONS  — 

of  appellant,  appellee,  plaintiff  in  error,  defendant  in  error,  appellate  court, 
and  court  below,  1124. 

DELIBERATIONS  OF  THE  JURY  (Vol  I,  p.  559;  Index,  p.  741). 

DELIVERY  BOND  — 

of  defendant  in  execution,  1263. 

DEMURRER  — 

to  petition  for  injunction,  906. 
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for  defect  of  parties,  197. 
when  disposed  of,  446. 

DEMURRER  TO  EVIDENCE  (Vol.  I,  p.  7!&\ 
DENTISTRY  (Vol.  1,  p.  742). 
DEPOSIT  IN  COURT  (Vol.  I, p.  742). 

DEPOSITIONS  — 

of  parties,  see  Vol.  I,  p.  381;  Index,  p.  742- 
of  witnesses,  see  Vol.  1,  p.  369;  Index,  p.  742. 

DEPUTY  CLERKS  (Vol.  1,  p.  742). 

DEPUTY  SHERIFFS  (see  Shei-iffs;  also  Vol  I,  p.  742). 

DESCRIPTION  — 

of  property  on  which  a  mechanic's  lien  is  claimed,  929. 
in  partition  suits,  945. 
in  sheriff's  deed,  1294. 
in  judgments,  (Ij  630. 

DETINUE  (Vol.  I,  p.  742). 
DEVISEES  (Vol.  I,  p.  742). 
DILATORY  PLEAS  (Vol.  I,  p.  742). 
DILIGENCE  (Vol.  I,  p.  742). 
DIRECTING  A  VERDICT  (Vol  I,  p.  742). 

DISCLAIMER  — 

in  trespass  to  try  title,  1060. 

DISCONTINUANCE  (Vol.  I,  p.  742). 
DISCRETION  (Vol.  I,  p.  742). 

DISMISSAL  — 

of  certiorari,  1118. 

Volume  1: 

in  case  of  intervention,  205. 
of  intervention,  207. 
for  want  of  prosecution,  331. 
setting  aside  judgment  of,  333. 
for  failure  to  give  security  for  costs,  355. 
86 
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DISQUALIFIED  JUDGE  — 

on  certiorari  to  justices'  courts,  1110. 
in  supreme  court,  1223. 
see  Index  to  Vol.  I,  p.  743. 

DISSOLUTION  — 

of  attachment,  793. 
of  injunction,  915. 

DISTRESS  WARRANT  — 

claim  by  third  party,  875,  877. 

DISTRICT  ATTORNEY  — 

may  file  quo  warranto,  1020. 

DISTRICT  COURTS  (Vol.  2,  p.  743)  — 
jurisdiction,  etc.,  see  Vol.  I,  p.  114. 

DIVORCE  — 

sequestration.  857.  858. 

jurisdiction;  venue,  960;  (I)  103,  237. 

residence  of  the  parties;  notice.  961. 

marriage  may  he  annulled,  when,  962. 

grounds  for  divorce,  903. 

abandonment,  964. 

excesses;  cruel  treatment;  outrages,  965. 

the  pleadings,  966. 

adultery ;  condonation  ;  connivance  and  collusion,  967. 

condonation  of  acts  of  ill-treatment,  968. 

recrimination,  969. 

proof  of  marriage,  970. 

full  proof  required,  971. 

rules  of  practice ;  vacating  decree,  972. 

property  rights,  973. 

division  of  property,  974. 

alimony  and  maintenance,  975. 

parties  may  marry  again,  976. 

change  of  nawie.  977. 

custody  of  children  ;  legitimacy,  978.  , 

notice  by  publication,  (I)  305. 

DOCKET  — 

docketing  suits,  see  Vol.  1,  p.  283. 

of  garnishment  proceedings,  831. 

of  suit  for  trial  of  right  of  property,  887. 

of  injunction  suit,  909. 

of  certiorari  cases,  1118. 

docketing  in  courts  of  civil  appeals.  1178. 

trial  docket;  file  number;  entering  names  of  attorneys,  1181. 

docketing  motions,  1192,  1193. 
in  supreme  court,  1213,  1219. 

of  motions,  1230. 

Volume.  I: 

file  docket,  how  kept,  255. 
court  and  bar  dockets,  256. 

cases  to  be  docketed  and  numbered  in  order.  442. 
jury  docket.  443.  460. 
motion  docket.  710. 
call  of  docket,  434,  442,  444,  458. 

DOMESTIC  ANIMALS  (see  Range  Levy]  — 
sale  of;  trial  of  right  of  property,  890. 

DOMICILE  — 

in  divorce  cases,  961. 

defined ;  means  residence,  in  statute  on  venue,  (I)  217,  218. 


INDEX   TO   VOLUME   II.  1303 

DORMANT  JUDGMENT  — 

garnishment  in  proceedings  to  satisfy,  840. 
when  judgment  becomes  dormant,  1270. 
proceedings  to  revive,  1271. 

DRAWING  AND  IMPANELING  A  JURY  (Vol.  l,p.436;  Index,  p.  743). 
DUE  PROCESS  OF  LAW  (Vol.  I,  p.  743). 

E. 

ELECTION  OF  REMEDIES  — 

where  property  of  third  party  is  seized  on  execution,  etc.,  875,  876. 

ELEMENTS  OF  DAMAGES  — 

in  suit  for  wrongful  attachment,  823. 

in  action  for  wrongful  sequestration,  873. 

in  actions  for  causing  death,  1009. 

EMINENT  DOMAIN  (Vol  I,  p.  743). 

EQUITY  — 

proceedings  to  subject  property  to  payment  of  debts,  825,  843. 

enforcement  of  mechanics'  liens,  921. 

rules  govern  in  partition,  959. 

as  to  duties  and  liabilities  of  receivers,  987. 

equitable  relief  in  trespass  to  try  title,  1054. 
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jurisdiction  of  the  county  court,  3,  66,  104. 
of  the  district  court,  4,  66,  103. 
generally,  117. 

ESCHEATS  (Vol.  1,  p.  743). 

ESTATES  OF  DECEDENTS  (Vol  I,  p.  743). 

EVIDENCE  — 

depositions,  see  Vol.  1,  pp.  368,  381. 

statutory  rules  of  evidence,  see  Vol  /,  p.  452. 

introduction  of  evidence,  see  Vol.  I,  p.  484* 

notice  to  produce  papers,  see  VoL  /,  p.  385. 

attendance  of  witnesses,  see  VoL  J,  p.  364. 

in  trial  of  right  of  property,  887,  888,  889. 

in  partition  suits,  959. 

in  divorce  cases,  970,  971. 

in  trial  of  right  to  office,  1028. 

in  trespass  to  try  title,  1063,  1064,  1070,  1071,  1076,  1077. 

proof  of  common  source,  1079-1082. 

evidence  in  rebuttal.  1083. 

error  in  admitting  or  excluding,  how  assigned,  1162. 
weight  and  sufficiency ;  assignment  of  error,  1164. 

EXAMINATION  OF  INJURED  PARTY  (Vol.  I,  p.  744). 
EXAMINATION  OF  WITNESSES  (Vol.  I,  p.  744). 
EXCEPTIONS  (Vol  I,  p.  744). 
EXCEPTIONS  TO  PLEADINGS   (Vol  I,  p.  745). 

EXCESSIVE  LEVY  — 
of  attachment,  804. 

EXECUTION  — 

nature  and  office,  1233. 

when  execution  issues ;  sripersedeas,  1234. 

execution  docket,  123.1. 

alias  or  pluries  executions.  1236. 

on  judgments  of  appellate  courts,  1237. 

requisites  of  an  execution,  1238. 

to  what  county  execuliou  issues,  1239. 
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EXECUTION  (continued)  — 

procedure  on  the  death  of  a  party,  1240. 

indorsements  by  the  officer,  1241. 

assignment  of  judgment,  1242. 

against  executors,  administrators  and  guardians,  1243;  (I)  637. 

no  execution  against  a  county,  1244. 

execution  against  a  city,  1245. 

personal  property  subject  to  levy,  1246. 

interests  in  land  subject  to  levy,  1247. 

exemptions,  1248. 

homestead  exemption,  1249. 

duties  and  liabilities  of  the  officer,  1250, 

officer  must  levy  without  delay,  1251. 

pointing  out  property ;  order  of  levy  where  no  property  is  designated,  1253. 

levy  on  property  sold,  pledged  or  mortgaged,  1253. 

levy  on  interest  of  partner,  1254. 

levy  on  land,  1255. 

levy  on  personal  property,  1256. 

levy  on  animals  running  at  large,  1257. 

levy  on  husband's  interest  in  property ;  confusion  of  property,  1258. 

levy  on  stock  of  corporation,  1259. 

property  of  railroad  companies,  1260. 

levy  upon  property  in  hands  of  receiver,  1261. 

duty  of  officer  in  keeping  property  ;  expenses,  1262. 

delivery  bond,  1263. 

effect  of  the  levy  ;  lien,  1264. 

how  stockholders  made  liable  on  execution,  1265. 

liability  of  stockholders  to  creditors  and  to  each  other,  1266, 

contribution  among  stockholders,  1267. 

only  liable  for  unpaid  stock,  1268. 

plaintiff  has  right  to  control  execution.  1269. 

when  judgment  becomes  dormant,  1270. 

proceedings  to  revive  dormant  judgment,  1271. 

judgment  liens,  1272. 

the  abstract  and  index,  1273. 
effect  and  priority  of  lien,  1274. 
execution  returnable,  when,  1275. 
the  return,  1276,  1287,  1290. 
return  of  nullabona,  1277. 
death  of  the  officer,  1278. 
satisfaction  of  execution  or  judgment,  1279. 
in  sequestration  suits,  868. 
claim  of  property  levied  upon,  875. 
against  claimant  in  trial  of  right  of  property,  894 
enjoining,  899-901. 
property  in  hands  of  receiver,  999. 
against  principal  and  surety,  1016. 

on  judgment  on  appeal  in  forcible  entry  and  detainer,  1107. 
issues  on  receipt  of  mandate,  1199,  1227. 

Volume  I: 
in  general,  32. 

court  must  enforce  its  decrees,  633. 
for  costs,  716,  742. 

EXECUTION  DOCKET  — 

clerks  required  to  keep,  1235. 

EXECUTION  SALES  (see  Judicial  Sales)  — 
real  estate,  when  and  where  sold,  1280. 
personal  property,  where  sold,  1281. 

personal  property  need  not  be  exhibited  at  place  of  sale,  when,  1282. 
notice  of  sale  of  real  estate,  1283. 
notice  of  sale  of  personal  property,  1284. 
sale  of  land  in  separate  lots  or  parcels,  1285. 
liability  of  officer  in  making  sales,  1286. 
return  of  execution,  1287. 
bidder  failing  to  comply  with  terms  of  bid,  1288. 
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EXECUTION  SALES  (continued)  — 

accounting  for  money  made  on  execution,  1289. 

penalty  for  failure  to  levy  or  sell,  or  to  return  the  execution,  or  for  a  false  re- 
turn, 1290. 

validity ;  irregularities ;  inadequacy  of  price,  1291. 
purchaser  deemed  innocent,  when,  1292. 
conveyance  to  purchaser,  1293. 
description,  1294. 

procedure  when  execution  not  satisfied,  1295. 
venditioni  exponas,  1296. 

EXECUTORS  (see  Administrators)  — 

may  appeal  without  giving  bond.  1096,  1108,  1141. 
but  is  not  entitled  to  certiorari,  1116,  note  10. 
may  appeal,  1142. 
execution  against,  1243. 
see  Index  to  Vol.  /,  p.  745. 

EXEMPLARY  DAMAGES  — 
for  wrongful  attachment,  823. 
in  actions  for  causing  death,  1010. 

EXEMPTIONS  — 
in  general,  1248. 
in  attachment  proceedings,  798. 
in  garnishment  proceedings;  current  wages,  843. 
garnishee  must  plead,  844. 
of  public  property,  1244,  1245. 
defendant  cannot  point  out  exempt  property,  1252. 

EXPENSES  — 

in  partition  suits,  958. 

EXTRA-TERRITORIAL  JURISDICTION  (Vol  /,  p.  74$. 

F. 
FALSE  RETURN  (Vol  1,  p.  745). 

FEDERAL  COURTS  — 
receivers,  1005. 

FEES(Fo7.  1,  p.  745). 
FILE  DOCKET  (Vol  I,  p.  745}. 
FILE  NUMBER  (Vol.  I,  p.  745). 
FILING  PAPERS  (Vol  l,p.  745). 

FINAL  JUDGMENTS  — 

from  which  appeal  will  lie,  1122. 
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onl)'  one  can  be  entered,  437,  631. 
defined,  638. 

FIXTURES  — 

trial  of  right  of  property,  875. 

FORCIBLE  ENTRY  AND  DETAINER  — 
right  of  appeal,  1092. 
appeal  bond,  1093. 
notice  of  appeal.  1098. 
trial  on  appeal,  1104,  1107. 

judgment;  appeal ;  writ  of  restitution  or  execution,  1107. 
certiorari  does  not  lie.  1109. 

FOREIGN  CORPORATIONS  (Vol.  I,  p.  745). 
FOREIGN  JUDGMENTS  (Vol.  I,  p.  745). 
FORFEITURE  OF  CHARTERS  (Vol  I,  p.  745). 
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FORMS  — 

attachment  bond,  789. 

writ  of  attachment,  792. 

of  writ  of  garnishment,  831. 

of  commission  to  take  answer  of  garnishee  in  another  county,  849. 

also  of  writ,  849. 
of  claim  bond,  880. 
for  fixing  a  mechanic's  lien,  927,  928. 
appeal  bond  in  forcible  entry  and  detainer,  p.  1053. 
of  transcript  on  appeal;  the  caption,  1145. 

FORMS  OF  ACTION  (Vol.  1,  p.  745). 

FRANCHISE  — 

meaning  of,  in  statute  on  quo  warranto.  1026. 

FRAUD  (Vol.  I,  p.  746). 

FRAUDULENT  CONVEYANCES  (Vol.  I,  p.  746). 

G. 

GARNISHMENT  — 

nature  of  the  proceeding;  construction  of  statute,  824. 

proceedings  in  equity  necessary  to  subject  property  to  payment  of  debts, 

when,  825. 

writs  of  garnishment,  by  whom  and  when  issued,  826. 
application  for  writ,  when  made,  827. 
bond  must  be  executed,  when,  828. 
to  what  county  writ  issues,  829. 
jurisdiction,  830. 

proceedings  docketed  and  writ  issued,  when,  831 ;  (I)  254. 
writ  against  incorporated  or  joint-stock  company,  832. 
writ  executed  and  returned,  when,  833. 
service  on  a  corporation,  834. 

effect  of  levy  of  writ ;  defendant  may  replevy,  835. 
debts  and  effects  subject  to  garnishment,  836. 
property  in  hands  of  assignee  under  insolvent  law,  837. 
property  in  the  custody  of  the  law  not  subject  to  garnishment,  838. 
maker  of  note  subject  to  garnishment,  when,  839. 
whether  a  judgment  can  be  reached  by  garnishment,  840. 
debts  due  non-residents  may  be  reached,  841. 
property  subject  to  prior  liens,  842. 
exemptions ;  current  wages,  843. 
garnishee  must  plead  exemptions,  844. 
liability  of  municipal  corporations,  845. 
contract  relations  of  garnishee,  846. 
plea  of  another  action  pending,  847. 
answer  of  garnishee,  how  made,  848. 
commission  to  take  answer  of  garnishee,  849. 
answer  of  garnishee  taken  on  commission,  850. 
answer  of  garnishee  may  be  controverted,  851. 
judgment  against  garnishee,  852. 
relief  against  judgment,  853. 

costs,  how  taxed ;  compensation  of  garnishee ;  attorneys'  fees,  854. 
garnishee  discharged  from  liability  to  defendant,  855. 
mechanics'  liens ;  money  due  original  contractor,  933. 

Volume  I: 

justices  may  issue,  2. 
may  issue  in  vacation,  59. 
citation  by  publication,  312. 

GENERAL  DENIAL  (Vol.  I,  p.  746). 
GOVERNOR  (Vol.  I,  p.  746). 
GUARANTOR  (Vol.  I,  p.  746). 
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•GUARDIAN  — 

may  appeal  without  giving  bond,  1096,  1108,  1141. 
execution  against,  1243. 

Volume  1: 

venue  of  suits  against,  227. 
evidence  in  suits  by  or  against,  479. 
proof  of  appointment,  503. 
judgment  against,  how  enforced,  637. 
costs  of  suit,  723. 

-GUARDIAN  AD  LITEM  (Vol  I,  p.  746). 

H. 

HABEAS  CORPUS  (Vol  I,  p.  746). 
HEADS  OF  DEPARTMENTS  (Vol.  I,  p.  746). 

HEIRS  — 

may  appeal,  1142. 

see  Index  to  Vol.  1,  p.  746. 

HOLIDAYS  — 

attachment  suits  may  be  commenced  on,  776;  (I)  258. 

or  sequestration  suits,  858. 
no  legal  proceedings  on,  except,  etc.,  (I)  11,  12,  258. 

HOMESTEAD  — 

mechanics'  liens,  937. 
in  divorce  cases,  974. 
exemption,  1248,  1249. 

HUSBAND  AND  WIFE  — 

levy  on  property  of  husband,  1258. 
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suits  by  and  against,  154,  155. 
suits  by  survivor,  156,  197. 
service  of  citation  in  suits  against,  287. 
may  testify,  478. 


IDEM  SONANS  (Vol  I,  p.  747). 

IDIOT  (Vol  I,  p.  747). 

IMPEACHMENT  OF  WITNESSES  (Vol  1,  p.  747). 

IMPROVEMENTS  — 

in  partition  suits,  958. 

in  trespass  to  try  title,  1088-1091. 

INCUMBRANCERS  (Vol  I,  p.  747). 
INDEMNIFYING  BONDS  (see  Bond  of  Indemnity). 

INDEX  — 

to  transcript,  1145. 

to  execution  docket,  1235. 

to  record  of  judgments,  1273. 

of  names  of  parties  to  suits,  (I)  257. 

INDORSEMENT  (Vol  1,  p.  747). 
INHERITANCES  (Vol  I,  p.  747). 

INJUNCTION  — 

when  and  by  whom  issued,  896. 

practice  and  procedure,  897. 

cannot  be  used  as  a  mode  of  appeal,  898. 

to  stay  judgments  or  proceedings  at  law,  899. 
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INJUNCTION  (continued)  — 

limitation  of  proceedings  to  stay  execution,  900. 

when  judgments  and  executions  may  be  enjoined,  901. 

against  public  officers,  902. 

enjoining  taxes,  903,  1027. 

labels,  trade-marks,  etc.,  904. 

to  restrain  violation  of  revenue  and  penan  laws,  905. 

petition  for  writ,  906. 

judge's  fiat  to  be  indorsed  on  petition,  907. 

notice  to  adverse  party ;  citation  to  issue,  when,  908. 

petition  to  be  filed  and  cause  docketed,  909. 

injunction  bond,  910. 

clerk  to  issue  writ;  requisites  of,  911. 

may  issue  to  different  counties ;  to  whom  delivered,  912. 

service  and  return  of  writ  913. 

duty  of  defendant  upon  service  of  writ;  disobedience,  how  punished,  914, 

answer  of  defendant ;  dissolution  of  injunction,  915. 

refunding  bond  on  dissolution  ;  judgment  on,  916. 

damages,  917. 

damages  for  delay,  918. 

perpetuating  injunction,  919. 

effect  of  appeal.  920. 

jurisdiction,  1022,  1033. 

of  the  county  courts,  1033,  and  note, 
lies  to  protect  wages  from  garnishment,  843. 
to  enjoin  judgment  against  garnishee.  853. 
to  prevent  sale  of  property  on  execution,  876. 
to  prevent  seizure  and  sale  of  partnership  property,  883. 
to  enjoin  sale  of  property  by  husband  in  divorce  suit,  973,  975. 
to  restrain  obstruction  of  street  by  railroad  company,  1020. 
in  trial  of  right  to  office,  1028. 
to  stay  execution  on  a  dormant  judgment,  1270. 
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courts  and  judges  may  issue,  56,  57,  118. 
may  issue  in  vacation,  59. 
disobedience,  may  be  punished  in  vacation,  59. 
venue  of  suits  to  enjoin  judgments,  238. 
notice  of  motion  to  dissolve,  711. 
commenced  on  Sundays  and  holidays,  258. 

INJUNCTION  BOND  — 

amount  to  be  fixed  by  judge,  907.  • 
requisites  of,  910. 
damages,  917. 

for  delay,  918. 

INJURIES  NOT  RESULTING  IN  DEATH  (Vol.  I,  p.  747). 
INJURIES  RESULTING  IN  DEATH  (see  Death  by  Wrongful  Act\ 

INNOCENT  PURCHASER  — 
at  judicial  sale,  1292. 

INSANITY  (Vol.  I,  p.  747). 
INSTITUTION  OF  SUITS  (Vol.  I,  p.  SS3). 
INSTRUCTIONS  (see  Charge). 
INSURANCE  COMPANIES  (Vol.  I,  p.  747). 

INSURANCE  MONEY  - 

may  be  reached  by  garnishment,  836. 

INTEREST  (Vol.  I,  p.  747). 

INTERLOCUTORY  ORDER  — 
revision  on  appeal,  1122. 

case  has  precedence,  when,  1178. 
in  general,  (I)  639. 
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INTERPLEADER  (Vol  I,  p.  747). 
INTERPRETERS  (Vol.  1,  p.  747). 

INTERVENTION  (see  Vol.  I,  p.  227;  Index,  p.  747)  — 
right  of,  in  attachment  proceedings,  (I)  215,  216. 
not  permissible  in  attachment  suits,  876. 

INTRODUCTION  OF  EVIDENCE  — 

in  general,  see  Vol.  I,  p.  485;  Index,  p.  743. 

ISSUES  — 

in  garnishment  proceedings,  851. 

in  trial  of  right  of  property,  887. 

as  to  improvements  in  trespass  to  try  title,  1089. 

of  law,  when  tried,  (I)  443-447. 

J. 

JOINDER  OF  CAUSES  (Vol.  I, p.  748)  — 

consolidation  of  suits  and  joinder  of  causes  of  action,  see  Vol,  1,  p.  356. 

JOINDER  OF  PARTIES  (Vol.  I,  p.  748). 
JOINT  OBLIGORS  (Vol  I,  p.  748). 

JOINT  OWNERS  — 

trial  of  right  of  property,  883. 
joinder  in  suits,  (I)  151,  152,  173. 

JUDGES  — 

disqualified,  see  Vol.  I,  p.  743. 

JUDGMENT  LIENS  — 

judgment  against  receiver,  992,  995. 
in  general,  1272. 
abstract  and  index,  1273. 
effect  and  priority  of  lien,  1274. 

JUDGMENTS  (see  Vol.  I,  p.  582;  Index,  p.  749)  — 
on  replevy  bond  in  attachment,  811. 
for  plaintiff  in  attachment,  816. 
against  non-residents,  782. 

whether  they  may  be  reached  by  garnishment,  840. 
against  garnishee,  852. 

relief  against,  853. 

on  replevy  bond  in  sequestration,  868,  869. 
against  claimant  on  trial  of  right  of  property,  892,  893. 
enjoining.  899-901. 

on  refunding  bond  in  injunction  cases,  916. 
in  mechanics'  lien  cases,  936. 

foreclosing  lien  of  railroad  laborers  and  operatives,  943. 
in  partition,  955,  956. 
of  divorce,  may  be  vacated,  972. 
against  receivers,  992. 
preference  in  receiverships,  995. 
in  quo  warranto,  1029. 
in  trespass  to  try  title,  1085,  1087,  1091. 
effect  of  appeal  from  justice's  judgment,  1105. 

judgment  of  the  appellate  court,  1105,  1106. 
on  appeal  in  actions  of  forcible  entry  and  detainer,  1107. 
on  certiorari  to  justices'  courts,  1120. 
of  court  of  civil  appeals,  1196. 

when  reformed  and  when  remanded  on  appeal,  1198. 
of  supreme  court,  1226-1228. 
of  appellate  courts,  execution  on,  1237. 
assignment,  execution  on,  1242. 
dormant,  1270,  1271. 

JUDGMENTS  BY  DEFAULT  (see  Default). 
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JUDICIAL  DISTRICTS  (Vol  I,  p.  749}. 
JUDICIAL  POWER  (Vol.  I,  p.  749). 

JUDICIAL  SALES  (see  Execution  Sales)  — 
of  attached  property,  809. 
in  sequestration  suits,  870,  871. 
under  mechanics'  lien  law,  935,  936. 
in  partition,  952. 

levy  on  property  in  hands  of  receiver,  999. 
under  receivership  proceedings,  1000. 

Volume  I: 

setting  aside,  necessary  parties,  167. 
venue  of  suits  to  set  aside,  239. 

JURISDICTION  — 

generally,  see  Vol.  I,  p.  75. 

of  supreme  court  and  courts  of  civil  appeals,  see  Vol.  1,  p.  90, 

of  district  and  county  courts,  see  Vol.  I,  p.  11^, 

see  Index  to  Vol.  I,  p.  750. 

in  attachment  proceedings,  779. 

in  garnishment  proceedings,  830. 

in  sequestration,  857. 

in  suits  for  trial  of  right  of  property,  881. 

to  partition  personal  property,  957. 

or  real  estate,  945. 
in  divorce  cases,  960. 
to  appoint  a  receiver,  981. 
of  quo  warranto,  1022. 
to  issue  the  writ  of  mandamus,  1032. 

of  district  and  county  courts,  1033. 
appellate,  from  justices'  courts,  1092. 

of  certiorari,  1033,  1109. 

JURY- 

selecting  and  summoning  jurors,  see  Vol.  I,  p.  140. 

right  of  trial  by  jury,  see  Vol.  1,  p.  4~S. 

drawing  and  impaneling  the  jury,  see  Vol.  I,  p.  4@4- 

deliberations  of  the  jury.;  returning  the  verdict,  see  Vol.  I,  p.  559. 

court  may  perpetuate  injunction  without,  919. 

JURY  COMMISSIONER  (Vol  I,  p.  751). 
JURY  FEE  (Vol.  I,  p.  751). 

JUSTICES'  COURTS  (see  Appeal  from  Justices'  Courts)  — 
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jurisdiction ;  may  issue  writs  of  attachment,  etc.,  2,  104. 
appeal  to  county  court,  120. 

L. 

LABELS  — 

enjoining  use  of,  904. 

LANDLORD  AND  TENANT  (Vol  I,  p.  751). 
LAND  TITLES  (Vol  I,  p.  751). 
LAWS  (Vol  7,  p.  751). 

LEVY  — 

on  undivided  interest ;  trial  of  right  of  property,  884, 

LEVY  OF  ATTACHMENT  — 
duty  of  officer,  796. 
property  subject  to  attachment,  797. 
exemptions,  798. 

property  in  the  custody  of  the  law,  799. 
time  of  levy  of  writ,  800, 
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LEVY  OF  ATTACHMENT  (continued)  — 
levy  on  real  estate,  801. 
range  levy,  802. 

levy  on  property  of  third  party,  803. 
excessive  or  inadequate  levy,  804. 

LEVY  OF  EXECUTION  — 

property  subject  to  levy,  1246,  1247. 

exemptions,  1248. 

homestead  exemption,  1249. 

duties  and  liabilities  of  officer,  1250. 

must  levy  without  delay,  1251. 

pointing  out  property  ;  order  of  levy  where  no  property  is  designated,  1252. 

on  property  sold,  pledged  or  mortgaged,  1253. 

on  interest  of  partner,  1254. 

on  land,  1255. 

on  personal  property,  1256. 

range  levy,  1257. 

on  husband's  interest  in  property,  1258. 

on  stock  of  corporation,  1259. 

property  of  railroad  companies,  1260. 

property  in  hands  of  receiver,  1261. 

LEVY  OF  SEQUESTRATION  — 
in  general ;  range  levy,  865. 

LIENS  (see  Mechanics'  Liens)  — 
of  attachment,  815. 
foreclosure,  816. 
of  garnishment,  835. 
property  subject  to  garnishment,  842. 
in  sequestration  proceedings,  857-859. 
sequestration  may  issue  on  debt  not  due,  862. 
right  of  lienholder  to  claim  property  levied  upon,  882. 
enforcement  of  liens,  921. 
of  railroad  laborers  and  operatives,  940-943. 
of  hotels,  boarding-houses,  livery-stables,  owners  of  pastures,  carpenters  and 

mechanics,  944. 

of  owner  of  stallion,  jack  or  bull,  944 
of  execution,  1264. 
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jurisdiction  to  enforce,  103,  104,  109,  112. 
lien-holders  as  parties  to  suits,  178. 
venue  of  suits  to  foreclose,  233. 
foreclosure ;  form  of  judgment,  634. 
writ  of  possession  on  foreclosure,  635. 

LIMITATIONS  — 

defense  in  trial  of  right  of  property,  887. 
of  proceedings  to  stay  execution,  900. 
as  to  right  to  appoint  a  receiver,  979. 
of  actions  for  causing  death,  1012. 
of  real  actions,  1043-1047. 

Volume  1: 

when  suit  deemed  commenced,  253. 
dismissal  of  suit  on  death  of  plaintiff,  338. 

LOCAL  AND  TRANSITORY  ACTIONS  (Vol  I,  p.  752). 

LOST  INSTRUMENTS  — 
bond  for  certiorari,  1116. 

or  the  original  papers  in  the  case,  1120. 
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supplying:  venue  of  suit,  p.  53;  §  219. 
depositions,  387. 
recorded  instrument,  copy  admissible  in  evidence,  506. 
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M. 

MALICE  — 

in  suing  out  an  attachment,  819,  822. 

MALICIOUS  ATTACHMENT  — 
in  general,  817-823. 

MALICIOUS  PROSECUTION  (Vol  1,  p.  752). 

MANDAMUS— 
in  general,  1030. 

proceeding,  how  instituted,  1031. 
jurisdiction,  1022.  1032. 

jurisdiction  of  the  district  and  county  courts,  1033. 
the  relator,  1034. 
the  petition,  1035. 
the  answer  or  return,  1036. 
against  corporations,  1037. 

to  restore  one  to  his  rights  in  an  association  or  office,  1038. 
against  officers  and  courts,  902,  1033,  1039. 
practice ;  parties,  1040. 
see  Index  to  Vol.  1,  p.  752. 

MANDATE  — 

execution  issues  on  receipt  of,  1199,  1206,  1227. 
withheld  on  filing  motion  for  rehearing,  1200. 
when  issued.  1206,  1228. 

not  until  costs  are  paid,  1206,  1228. 
from  the  supreme  court,  1206. 
proceedings  on  receipt  of,  1208. 
issues  on  payment  of  costs,  (I)  742. 

MARRIAGE  — 

may  be  annulled,  when,  962. 

of  female  plaintiff  or  defendant,  (I)  321,  322. 

MARRIED  WOMEN  (Vol  I,  p.  75^. 

MASTER  IN  CHANCERY  — 

in  receivership  proceedings,  1001. 

MEASURE  OF  DAMAGES  (see  Damages)  — 
for  wrongful  attachment,  823. 
levy  on  property  of  third  party,  803. 
for  taking  insufficient  claim  hond,  879. 
on  claim  bond.  893. 
in  injunction  cases,  917. 
in  action  for  causing  death,  1009. 
charge  of  court,  (I)  577. 

MECHANICS'  LIENS  — 

constitutional  provision,  921. 

to  whom  and  for  what  given,  922. 

there  must  be  a  contract  with  the  owner,  923. 

contract  or  account  to  be  filed  with  county  clerk,  924 

hens  of  material-men  ;  written  notice  required,  925. 

notice  to  owner  by  persons  other  than  the  original  contractor  or  material- 
men.  926. 

form  for  fixing  lieu  where  there  is  no  written  contract,  927. 

form  for  fixing  lien  where  labor  is  performed  for  or  material  is  furnished  to 
contractor  or  builder,  928. 

description  of  property,  929. 

when  indebtedness  accrues.  930. 

what  property  covered  by  the  lien,  981. 

priority  of  lien  ;  parties  to  foreclosure,  932. 

original  contractor  to  defend  suits;  extent  of  owner's  liability;  copy  of  bill 
of  lumber  furnished  for  homestead:  satisfaction  and  relinquishment  of 
claim;  money  due  original  contractor  not  subject  to  garnishment,  933. 
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MECHANICS'  LIENS  (continued)  — 
liens  upon  an  equal  tooting,  934. 

rights  of  purchaser  where  improvements  are  sold  separately,  935. 
judgment  and  sale,  936. 
Hen  on  homestead,  937. 
satisfaction  of  lien  to  be  recorded,  938. 
miscellaneous ;  rights  of  material-men ;  waiver  of  lien,  939. 
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parties  to  suits  on,  181. 
right  of  intervention,  212,  214. 
venue  of  suits,  246. 

MINORS  (Vol.  I,  p.  752}. 
MINUTES  OF  COURT  (Vol  I,  p.  752). 
MISTAKE  (Vol  I,  p.  752). 
MONTH  (Vol  /,  p.  752\ 

MORTGAGES  — 

levy  on  mortgaged  property,  797.  1253. 

foreclosure;  sequestration,  857,  858,  859. 

sequestration  may  issue  on  debt  not  due,  862. 

rii>ht  of  mortgagee  to  claim  property  levied  upon,  882. 

in  receiverships,  995. 

Volume  I: 

mortgagee  a  necessary  party  to  a  suit,  when,  178,  196. 
parties  to  suits  to  foreclose,  179. 
venue  of  suits  to  foreclose,  233. 
form  of  judgment  foreclosing,  G34. 

MOTIONS  — 

to  quash  sequestration  bond,  861. 
or  writ  of  sequestration,  874. 
to  dissolve  injunction,  915. 
in  supreme  court :  notice;  motion    docket,  1230. 
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when  heard  and  determined,  18,  446. 
defined,  709. 

motion  docket,  filing  motions,  710. 
disposed  of,  when,  712. 
notice  of,  711. 
costs,  730. 
to  supply  lost  papers,  761,  762. 

MOTIONS  AGAINST  OFFICERS  — 
sale  of  property  without  notice,  1286. 
failure  to  pay  over  money,  1289. 
failure  to  levy  or  sell,  or  to  return  execution,  or  for  false  return,  1290. 

Volume  I: 
jurisdiction  of  county  court,  3,  116. 

of  district  court,  4,  116. 
venue,  219. 
notice  of,  711. 
jurisdiction  generally,  117. 

MOTIONS  IN  COURT  OF  CIVIL  APPEALS  — 
time  of  filing,  1190. 
calling  attention  to,  1181. 
to  be  verified,  1191. 
must  state  cause,  1191. 
must  be  signed,  1191. 
docketing  and  notice,  1192. 

calling  motion  docket;  argument  of  counsel,  1193. 
for  rehearing,  when  filed,  1200. 

MUNICIPAL  CORPOR  \TIONS  (see  Cities)  — 
liability  to  garnishment,  843.  845. 
proceedings  against,  oy  quo  warranto,  1027. 
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NAMES  — 

change  of,  in  divorce  cases,  977. 

Volume  I: 

of  parties,  must  be  stated  in  citation,  269,  270. 
must  be  indexed,  257. 
must  be  stated  in  judgments,  618. 
change  of,  venue  of  suit,  219. 

NEGLIGENCE  — 

liability  of  receivers,  989,  990. 
charge  of  court,  (I)  574,  575. 

NEGOTIABLE  PAPER  (see  Bills  and  Notes)  — 
garnishment  of  maker,  839. 
liability  of  parties,  how  fixed,  1013,  1014. 

NEWLY-DISCOVERED  EVIDENCE  (Vol.  I,  p.  753). 
NEWSPAPER  (Vol.  1,  p.  758). 

NEW  TRIAL  (see  Vol.  I,  p.  621;  Index,  p.  753)  — 

motion  not  necessary  to  authorize  appeal  from  justices'  courts,  1092,  1103". 
error  in  rulings,  how  assigned,  1165. 

NEXT  FRIEND  (Vol.  I,  p.  753). 

NIL  DICIT  (Vol  I,  p.  753). 

NON  EST  FACTUM  (Vol.  I,  p.  753). 

NON-RESIDENTS  — 

suits  against  by  attachment,  782;  (I)  74,  312. 
debts  due  may  be  reached  by  garnishment,  841. 
current  wages  protected,  843. 
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jurisdiction  over,  74,  312.  \ 

actions  against,  to  quiet  title,  184. 
venue  of  suits  against,  223. 
service  of  notice  on  ;  effect  of  judgment,  291. 
notice  by  publication,  302,  305. 

state  may  determine  status  of  citizens  as  against,  305,  312. 
validity  of  judgments  against,  312. 

NONSUIT  — 

in  trial  of  right  of  property,  886. 
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when  taken,  25,  614. 
where  a  counter-claim  is  filed,  330,  614 
right  of  plaintiff  to  take,  613. 
may  be  set  aside,  615. 
effect,  where  cause  is  reinstated,  616. 

NON  SUM  INFORMATUS  (Vol  I,  p.  754). 
NOTARIAL  ACTS  (Vol  I,  p.  754). 
NOTARIES  PUBLIC  (Vol  I,  p.  754). 

NOT  GUILTY  — 

in  trespass  to  try  title,  1063,  1064 

NOTICE  — 

of  application  for  injunction,  908. 

to  fix  mechanic's  lien,  925,  926. 

of  mandamus,  1031. 

of  time  of  hearing  causes  on  appeal,  1178,  1194. 

of  motions  in  court  of  civil  appeals,  1192. 

to  parties  in  court  of  civil  appeals,  1194 

of  motion  for  rehearing,  1202,  1229. 
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NOTICE  (continued)  — 

of  decision  on  appeal,  1203. 

of  submission  of  certified  cases,  1318. 

of  disposition  of  case  in  supreme  court,  1232. 

of  judicial  sales,  1283,  1284,  1286. 

Volume  I: 

of  intervention,  204. 

to  absent  or  non-resident  defendants ;  effect  of  judgment,  291. 
of  taking  depositions,  378,  379,  394. 
to  produce  papers,  398-402. 
of  the  hearing  before  an  auditor,  702. 
form  of  notice,  707. 
service,  708. 
of  motions,  711. 
of  trial  by  arbitrators,  749. 

NOTICE  OF  APPEAL  (see  Citation  in  Error)  — 
from  justice's  court,  1098. 
necessary  to  confer  jurisdiction,  1123,  1127. 
to  courts  of  civil  appeals,  1127. 
perfects  appeal,  1126. 

NOTICE  TO  PRODUCE  PAPERS  (see  Vol.  I,  p.  385). 

NUISANCES  (Vol.  I, p.  754). 

NUNC  PRO  TUNG  ENTRIES  (Vol.  I,  p.  754). 


0. 

OATH  — 

of  receiver,  983. 

Volume  I: 
of  jurors,  470. 
how  administered,  480. 
of  arbitrators,  749. 
form ;  who  may  administer,  773,  775. 

OBJECTIONS  (Vol  I,  p.  754). 

OFFICE  — 

proceedings  by  quo  warranto,  1019,  1028. 
trial  of  right  to,  1028;  (I)  114. 
judgment  of  ouster,  1029. 
mandamus  to  restore  one  to  his  rights,  1038. 

OFFICERS  (see  Motions  against  Officers)  — 

mandamus  and  injunction  against,  902,  1032. 
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defalcation ;  venue  of  suits,  228. 
authorized  to  take  depositions,  383. 
not  to  act  as  surety,  658. 
who  may  administer  oaths,  775. 

OFFICIAL  BONDS  (Vol  I,  p.  754). 
OPENING  AND  CLOSING  (Vol  I,  p.  754). 
OPENING  THE  CASE  (Vol.  I,  p.  755). 

OPINIONS  — 

of  courts  of  civil  appeals,  1196. 
of  supreme  court,  1226. 

ORDER  OF  SURVEY  — 

in  trespass  to  try  title,  1074. 

ORDERS  (Vol.  I,  p.  755). 
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P. 

PARTIES  (see  Vol.  I,  p.  151;  Index,  p.  755)  — 
to  suit  to  foreclose  mechanic's  lien,  932,  933. 

or  lien  of  railroad  laborers,  943. 
partition  of  land,  945. 
in  quo  warranto,  1023. 
to  mandamus,  p.  1003,  note ;  §  1040. 
in  trespass  to  try  title,  1048-1055. 
to  appeal  from  justice's  court,  1099. 
to  appeal  or  writ  of  error,  1125. 

PARTITION  — 

sequestration.  857,  858. 

partition  of  land ;  the  petition,  where  filed ;  parties,  945. 

citation  and  service:  service  by  publication,  946. 

interests  of  unknown  owners  to  be  protected,  947. 

finding  and  decree  of  court;  questions  of  title,  948. 

appointment  of  commissioners;  service  and  return  of  writ  of  partition,  949. 

proceedings  of  commissioners;  appointment  of  surveyor,  950. 

report  of  commissioners,  951. 

property  incapable  of  division  must  be  sold,  952. 

objections  to  report  of  commissioners,  953. 

not  prejudicial  to  reversion  ;  each  party  holds  in  severalty,  etc.,  954, 

the  judgment  or  decree.  955. 

decree  of  court  vests  title,  956. 

partition  of  personal  property,  957. 

claim  for  improvements  and  expenses;  other  claims,  958, 

questions  of  procedure,  959. 

between  husband  and  wife  after  divorce,  974. 

Volume  I: 
parties  to  suits,  185. 
venue  of  suits,  234. 
citation  by  publication,  305. 
abatement  of  suit.  332. 
proceedings  and  decrees  in  evidence,  504. 

PARTNERS  — 

rights  as  claimants  of  property  levied  upon,  883. 
see  Index  to  Vol.  I,  p.  755. 

PARTNERSHIP  — 

attachment  bond  by  or  to,  791. 
levy  on  interest  of  partner,  796,  1254. 
garnishment,  836. 
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service  of  citation  on,  286. 
limited;  affidavit  of  publication  in  evidence,  515. 

PAUPER  OATH  (Vol.  I,  p.  755)  — 

affidavit  in  lieu  of  appeal  bond,  1097,  1137. 

PENALTIES  AND  FORFEITURES  (Vol.  I,  p.  756). 

PERPETUATING  TESTIMONY  (Vol.  I,  p.  755). 

PERSONAL  ATTENDANCE  OF  WITNESSES  (Vol.  I,  p.  564). 

PERSONAL  PROPERTY  — 
partition,  957. 
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owner  may  intervene  in  suits  concerning,  210. 
venue  of  suits  to  recover,  231. 
assessment  of  value  by  jury,  611. 
judgment  for,  may  pass  title,  632,  633. 
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PETITION  — 

for  sequestration.  860. 

for  attachment,  794,  795. 

for  injunction.  906,  909. 

for  partition  of  land,  945. 

in  divorce  cases,  966. 

for  leave  to  file  information  in  nature  of  quo  warranto,  1019,  1020,  1021. 

for  mandamus.  1085,  1040. 

in  trespass  to  try  title,  1057-1059. 

for  certiorari,  1111-1115. 

for  writ  of  error  to  court  of  civil  appeals,  1130. 

Volume  I: 

filing  and  docketing,  253,  254. 
copy  to  accompany  citation,  276. 

PLEADINGS  — 

in  trespass  to  try  title,  1057-1064,  1066. 
on  appeal  from  justices'  courcs,  1103.J 

or  on  certiorari,  1119. 
assignments  of  error  in  the  rulings  on,  1160. 

Volume  I: 

pleas  and  exceptions,  when  determined,  18,  443-447. 
preparing  and  riling  petition,  33. 
defensive  pleading  a  waiver  of  process,  296. 
synopsis  may  be  made  up  and  read  before  trial,  449. 
costs,  730. 

PLEAS  (Vol  I,  p.  756). 

PLEDGE  — 

levy  on  property,  797,  1253. 

POSSESSION  — 

in  trespass  to  try  title,  1071-1073. 

POSTHUMOUS  CHILDREN  — 

may  sue  for  killing  of  father,  1011,  1013. 

POSTPONEMENT  (Vol.  I  p.  756). 

PRACTICE  — 

in  sequestration  suits,  874. 

in  trial  of  right  of  property,  895. 

in  injunction  cases,  897. 

in  partition  suits,  959. 

in  divorce  cases,  972. 

in  quo  warranto,  1024. 

proceeding  by  mandamus,  how  instituted,  1031. 

in  mandamus  proceedings,  1040. 

see  Index  to  Vol.  I,  p.  756;  also  p.  617. 

PRACTICE  IN  COURTS  OF  CIVIL  APPEALS  (see  Appeals  and  Writs  of 

Error)  — 
order  of  docketing  and  hearing  causes ;  notice  to  parties ;  submission  of  causes, 

1178. 
how  cases  brought  before  the  court  for  trial ;  bill  of  exceptions  not  signed  by 

the  judge,  1179. 

clerk  of  court  of  civil  appeals,  1180. 
trial  docket;  file  number;  entering  names  of  attorneys;  calling  attention  to 

cases  on  motion  docket,  1181. 
affirmance  on  certificate.  1182. 

filing  transcript  after  affirmance  op  certificate,  1183. 

case  not  properly  prepared  for  submission  ;  defective  statement  of  facts,  1184. 
transcript  found  defective  after  submission,  1185; 
certiorari  to  perfect  the  record,  1186. 
damages  for  delay;  on  affirmance,  1187. 
suggestion  of  delay  ;  briefs.  1188. 
arguments  of  counsel,  1189. 
motions;  time  for  filing,  1190. 
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PRACTICE  IN  COURTS  OF  CIVIL  APPEALS  (continued)  — 

motions  to  be  verified  by  affidavit;  to  state  cause;  must  be  signed,  1191. 

docketing  and  notice  of  motions,  1192. 

calling  motion  docket ;  argument  of  counsel,  1193. 

notice  to  parties,  how  given,  1194. 

agreements  of  counsel,  1195. 

judgment  and  opinion  of  the  court;  rule  of  stare  decisis,  1196. 

conclusions  of  facts  ami  law,  1197. 

judgment,  when  reformed  and  when  remanded,  1198. 

proceedings  where  judgment  is  affirmed  or  rendered ;  judgment  on  appeal 

bond;  proceedings  on  mandate,  1199. 

rehearing;  requisites  of  motion  ;  mandate  to  be  withheld,  1200. 
rehearing,  when  granted,  1201. 
1         notice  and  determination  of  motion  for  rehearing,  1202. 

notice  of  judgment  or  of  decision  on  motion  for  rehearing,  1203. 

revision  of  errors,  1204. 

no  reversal  or  dismissal  for  want  of  form,  1205. 

mandate,  when  issued,  1206. 

custody  of  transcript;  right  to  inspect  records,  opinions,  etc.,  1207. 

cases  to  remain  on  docket  of  lower  court ;  proceedings  on  receipt  of  mandate. 

1208. 
amendment  of  judgments,  1209. 

PRACTICE  IN  SUPREME  COURT  (see  Writs  of  Error)  — 
petition  for  writ  of  error;  the  statute,  1210. 
requisites  of  application  ;  assignments  of  error;  rules  of  supreme  court,  1211. 

petition  must  show  jurisdiction,  1212. 
duty  of  clerk  to  receive  application ;  cases  to  be  numbered  and  docketed, 

1213. 

application  deemed  submitted,  when  ;  briefs  and  arguments,  1214. 
duty  of  clerk  when  application  is  refused;  effect  of  refusal,  1215. 
duty  of  clerk  when  application  is  granted,  1216. 
writ  of  error  bond,  1217. 

citation  in  error;  notice  of  submission  of  certified  cases,  1218. 
cases  to  be  placed  on  trial  docket  and  numbered,  1219. 
submission  of  cases,  1220.  ( 

trial  to  be  on  questions  of  law;  may  require  original  transcript,  1221.  ! 
briefs  and  arguments,  1222. 
equal  division  or  disability  of  judges,  1223. 
order  of  trial  of  causes,  1224. 
no  reversal  or  dismissal  for  want  of  form,  1225. 
judgments  and  opinions,  1226. 

judgment  against  plaintiff  in  error  and  his  sureties;  execution  of,  1227. 
judgments  become  final,  when;  mandate,  when  issued,  1228.    - 
rehearing;  requisites  of  motion  ;  notice  to  adverse  party,  1229. 
motions,  when  heard ;  notice  of ;  motion  docket,  1230. 
clerk  of  the  supreme  court;  deputies,  1231. 
custody  of  transcript ;  argument ;  notice  of  disposition  of  cases,  1232. 

PRAYER  — 

for  foreclosure  of  attachment  lien,  not  necessary,  816. 
petition  and  information  in  quo  warranto,  1021. 
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for  citation,  whether  necessary,  263,  note, 
practice  as  to  the  relief  granted,  622. 

PREMATURE  ACTION  — 

attachment  may  issue  for  debt  not  due,  780. 

also  sequestration  suits,  862. 
costs,  (I)  725. 

PREPARATION  FOR  TRIAL  (Vol.  1,  p.  7B6\ 
PREPONDERANCE  OF  EVIDENCE  (Vol.  I,  p.  756). 
PRESUMPTIONS  (Vol.  I,  p.  75G). 
PRINCIPAL  OBLIGOR  (Vol.  I,  p.  755\ 
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PRIVILEGE  OF  WITNESS  (Vol.  I,  p.  756). 

PROBABLE  CAUSE  — 

for  an  attachment,  819,  822. 

PROBATE  RECORDS  (Vol  I,  p.  756). 

PROCEDENDO  — 

on  appeal  or  certiorari  from  justices'  courts,  1105,  1106. 
on  dismissal  of  certiorari,  1120. 
jurisdiction  of  supreme  court,  (I)  91.     , 

PROCEEDINGS  IN  REM  (Vol.  I,  p.  74 
PROCESS  (Vol.  I,  p.  756). 
PRODUCTION  OF  PAPERS  (Vol.  I,  p.  757). 
PROHIBITION  (Vol.  I,  p.  757). 

PROTEST  — 

to  fix  liability  on  bills  and  notes,  1013. 

PUBLIC  PROPERTY  — 

not  subject  to  mechanic's  lien.  922. 

PUBLIC  RECORDS  (Vol  I,  p.  757). 
PURCHASE  PENDENTS  LITE  (Vol.  I,  p.  757). 

Q. 

QUASHING  (Vol.  1,  p.  757). 
QUIETING  TITLE  (Vol  I,  p.  757). 

QUO  WARRANTO  — 

petition  for,  when  filed,  1019. 

by  whom  petition  presented,  1020. 

the  petition  and  information,  1021. 

jurisdiction,  1022;  (1)91,  92,  118. 

joinder  of  parties ;  citation,  when  returnable,  1023. 

procedure  as  in  civil  cases;  appeal,  1024. 

proceeding  against  corporations,  1025. 

franchise ;  statute  construed,  1026. 

municipal  corporations,  1027. 

right  to  office,  1028. 

judgment  of  the  court ;  remedy  cumulative,  1029. 

case  appealed  has  preference,  1178. 
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proceedings  in  vacation,  59. 
additional  parties,  195. 
venue,  219,  243. 
how  proceedings  commenced,  253. 

K. 

RAILROADS  — 
liens  on,  921. 

liens  of  railroad  laborers  and  operatives,  940-943. 
liability  for  acts  of  receivers,  990. 
proceedings  by  quo  warranto,  1019. 
levy  on  property,  1260. 
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parties  to  suits  on  time  checks,  150,  181. 
venue  of  suits  against,  219,  245. 
venue  of  suits  to  forfeit  lauds,  244. 

by  mechanics  and  laborers,  246. 
service  of  citation,  283. 
abatement  of  suits  against,  335. 
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RAILROAD  COMMISSION  (Vol.  I,  p.  757). 

RANGE  LEVY  — 

in  attachment  proceedings,  802. 

of  writ  of  sequestration,  865.  „         .         .       ' 

of  execution,  1257. 

RECEIVER - 

when  appointed,  979. 

•application  for  receiver,  by  whom  made,  980. 

jurisdiction  to  appoint  a  receiver,  981. 

who  disqualified  to  act  as  receiver,  983. 

oath  and  bond,  988. 

(property  in  custodia  legis,  984. 

unay  sue  and  be  sued,  985. 

ipowers  of  receivers,  986. 

miles  of  equity  govern  as  to  duties  and  liabilities,  987. 

«xtra-territorial  authority,  988. 

liability  as  carriers,  and  for  torts,  989; 

railway  company  not  liable  for  acts  of  receiver,  990. 

application  of  funds  in  hands  of  receiver;  preferred  claims,  991. 

judgments  a  lien  on  property,  992. 

•discharge  of  receiver;  effect  as  to  claims  and  suits,  993. 

owner  receiving  the  property  remains  liable  for  debts,  994. 

judgments  and  unsued  claims  have  preference  lien  over  mortgage,  995. 

irailroad  funds,  where  deposited,  996. 

•betterments;  rights  of  general  creditors  of  corporation,  997. 

proceedings  where  receiver  is  discharged  pending  suit  against  him,  998. 

property  in  hands  of  receiver  subject  to  execution,  797,  999,  1261. 

-sale  under  decree,  1000. 

master  in  chancery,  1001. 

(investment  of  funds,  1002. 
'        'inventory  of  property,  1003. 

•   a-eceiverslup  of  corporation  limited  to  three  years,  1004. 

.receivers  of  federal  courts,  1005. 

powers  and  liabilities  of  trustees  of  dissolved  corporations,  1006. 

must  give  appeal  or  error  bond,  985,  1140. 

disqualified,  proceeding  by  quo  warranto,  1019. 

in  proceedings  by  quo  warranto,  1029. 

appeal  from  order  of  appointment,  1122,  1178. 
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may  be  appointed  in  vacation,  59. 

right  to  intervene,  212. 

venue  of  proceedings  against  and  to  appoint,  251. 

service  of  citation  on,  283. 

abatement  of  actions  on  discharge  of,  337. 

RECONVENTION  - 

in  attachment  proceedings,  818. 

in  sequestration,  872. 

in  injunction  suits,  917. 

whether  plaintiff  may  take  nonsuit.  (I)  330. 

RECORDED  INSTRUMENTS  (Vol.  I,°p.  757). 
RECORDS  (Vol.  I,  p.  757). 

REFUNDING  BOND - 

on  dissolution  of  injunction,  916. 

REGISTRATION  — 

of  writs  of  attachment,  814.  ,? 

of  mechanic's  lien  contract,  924. 

of  satisfaction  of  mechanic's  lien,  938. 

of  contract. for  service  of  male  animal',  944. 

recorded  instruments  in  evidence,  (I)  505-507. 


INDEX   TO   VOLUME   II.  1381 

REHEARING  — 

in  court  of  civil  appeals,  notice  of,  1194. 
requisites  of  motion,  1200,  1229. 
when  granted,  1201. 

notice  and  determination  of  motion,  1202,  1229. 
notice  of  decision  on,  1203. 

must  be  overruled  before  applving  to  supreme  court  for  a  writ  of  error, 
1211. 

RELEASE  OF  ERRORS  (Vol.  I,  p.  758). 
RELIGIOUS  BELIEF  (Vol.  I,  p.  758). 

REMEDIES  — 

for  wrongful  attachment,  818. 

where  property  of  third  party  is  seized  under  execution,  etc.,  875,  87G- 

of  joint  owner  or  partner  where  property  is  levied  upon,  883. 

to  prevent  infringement  of  revenue  laws,  905. 

for  enforcement  of  liens,  921. 

REMITTITUR  (Vol.  I,  p.  758). 

REMOVAL  FROM  OFFICE  (Vol  I,  p.  758). 

RENTS  AND  PROFITS  — 
in  trespass  to  try  title,  1090. 

REPLEADER  (Vol.  I,  p.  758). 

REPLEVY  — 

in  attachment  proceedings,  810,  812. 
judgment  on  replevy  bond,  811. 
in  garnishment  proceedings,  835. 
in  sequestration,  856,  866. 
condition  of  bond,  867. 
judgment  on  bond;  return  of  property;  execution;  liability  of  sureties^ 

868. 
by  plaintiff  in  sequestration,  869. 

RES  ADJUDICATA  (Vol.  I,  p.  758). 
RETAXING  COSTS  (Vo1.  I,  p.  758). 

RETURN  — 

of  attachment,  807. 

report  of  disposition  of  property,  807. 

may  be  amended,  794. 
where  claim  affidavit  is  filed,  885. 
of  writ  of  partition,  949. 
to  alternative  writ  of  mandamus,  1036. 
of  citation  in  error,  1132,  1218. 
of  execution.  1275.  1276,  1287. 

return  of  nulla  bona,  1277. 

motion  against  officer,  1290. 
see  Index  to  Vol.  I.  p.  758. 

RETURNING  THE  VERDICT  (Vol.  J,  p.  758). 

REVISED  STATUTES  — 

rules  of  construction,  p.  1003,  note. 

RULES  OF  PRACTICE  (Vol.  I,  p.  758). 

I 

s. 

SALES  — 

right  of  defrauded  vendor  to  rescind  and  file  claim  affidavit  and  bond,  882. 
of  domestic  animals,  890. 
to  enforce  liens,  944. 

SATISFACTION  - 

of  mechanic's  lien,  938. 

of  judgment  or  execution,  1279. 
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SCIRE  FACIAS  — 

to  revive  a  dormant  judgment,  1271. 
on  death  of  a  party,  (I)  316,  317,  334. 

SEAL  — 

none  required  on  attachment  bond,  789. 
or  sequestration  bond,  861. 
or  bond  for  certiorari,  1116. 

SEAL  OF  COURT  (Vol.  I,  p.  758). 

SECURITY  FOR  COSTS  (see  Vol.  I,  p.  352;  Index,  p.  755). 

SEPARATE  PROPERTY  - 
in  divorce  suits,  973,  974. 
parties  to  suits  concerning,  (I)  154,  155. 

SEPARATION  OF  JURY  (Vol.  I,  p.  759). 

SEQUESTRATION  — 

in  general,  85(5. 
jurisdiction,  857;  (1)118. 
by  whom  issued,  and  for  what  causes,  858. 
affidavit,  requisites  of,  859. 
the  petition.  860. 
sequestration  bond,  861. 
writ  may  issue  on  claim  not  due,  862. 
the  writ  and  its  requisites,  863. 

custody  and  care  of  property ;  compensation  of  officer ;  costs,  864 
levy  of  the  writ,  865. 
defendant  may  replevy,  866. 
condition  of  defendant's  replevy  bond,  867. 

judgment  on  replevy  bond  ;  return  of  property;  execution  ;  liability  of  sure- 
ties. 868. 

plaintiff  may  replevy  ;  the  bond,  and  proceedings  thereon,  869. 
sale  of  property,  870. 

sale  of  property  where  the  debt  is  not  due;  bond  of  purchaser,  871. 
,    action  for  damages,  872. 

elements  and  measure  of  damages,  873. 
questions  of  procedure,  874. 
claim  of  property  levied  upon,  875. 
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justices  may  issue,  2. 
may  issue  in  vacation,  59. 
right  of  intervention,  215.  and  notes, 
wrongful,  venue  of  suit  for,  230. 
commenced  on  Sundays  and  holidays,  258. 

SERVICE  — 

of  writ  of  garnishment.  833. 

on  a  corporation,  834. 
of  injunction,  913. 
of  writ  of  partition,  949. 
of  alternative  writ  of  mandamus,  1031. 
of  notice  of  appeal  from  justice's  court,  1098. 
of  citation  in  error,  1132,  1218. 
of  notice  of  motion  for  rehearing  in  court  of  civil  appeals,  1194,  1202. 

in  supreme  court,  1229. 
service  of  citation,  see  Index  to  Vol.  J,  p.  759. 

SET-OFF  — 

on  appeal  from  justices'  courts,  1103. 
or  on  certiorari,  1119. 

SEVERANCE  — 

of  defendants  in  trespass  to  try  title,  1065. 

SHERIFF  — 

writ  of  attachment  to  issue  to,  792. 
levy  of  writ  of  attachment,  796,  797,  801. 
return  of  attachment,  806. 
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SHERIFF  (continued)  — 

sale  of  perishable  property  in  attachment,  809. 

writ  of  garnishment  to  issue  to,  831. 

service  of  garnishment,  833. 

writ  of  sequestration  to  issue  to,  863. 

•duty  in  taking  claim  affidavit  and  bond,  885. 

duty  as  to  writs  of  injunction,  911-913. 

service  of  writ  of  partition,  949. 

•execution  of  writ  of  restitution,  1107. 

service  of  citation  in  error,  1132. 

-service  of  notice  of  motion  for  a  rehearing,  1194,  1202. 

duty  on  receipt  of  execution.  1241.    . 

duties  and  liabilities  in  levying  execution,  1250,  1251. 

death,  or  expiration  of  term  of  office,  1278.  * 
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duty  in  summoning  jurors,  135. 

must  be  sworn,  136. 
service  of  citation,  266,  267. 

when  a  party  to  the  suit,  277. 

by  deputy.  278. 

duty  as  to  indorsement  and  return,  279. 

false  return,  301. 

duties  in  giving  notice  by  publication,  302. 
service  of  subpoena  in  taking  depositions,  384 
duties  when  having  a  jury  in  charge,  5S6. 

SHERIFF'S  DEED  — 

on  sale  on  execution,  1293. 
description,  1294. 

-SIDE-BAR  REMARKS  (Vol.  I,  p.  759). 
.SLANDER  (Vol.  I,  p.  759). 
^SPECIAL  ISSUES  (Vol.  I,  p.  759). 
•SPECIAL  JUDGES  (Vol.  I,  p.  759). 
SPECIFIC  PERFORMANCE  (Vol.  I,  p.  759). 
•SPLITTING  CAUSE  OF  ACTION  (Vol.  I,  p.  759). 

.STARE  DECISIS  — 
rule  stated,  1196. 

.STATE  (Vol.  I,  p.  759). 

STATEMENT  OF  FACTS  (see  Vol.  I,  p.  609;  Index,  p.  759) 
found  defective  after  submission,  1184. 

.STATEMENT  OF  THE  EVIDENCE  (Vol.  I,  p.  760). 
•  STATUTE  BOOKS  (Vol.  I,  p.  760). 
STENOGRAPHER  (Vol.  I,  p.  760). 

STOCKHOLDERS  — 

personal  liability  of,  1265-1268. 

STOCK  OF  A  CORPORATION  — 
levy  on,  797,  and  notes,;  1259. 

STOPPAGE  IN  TRANSITU  — 
attachment  of  property,  797. 

•STYLE  OF  PROCESS  (Vol.  I,  p.  760). 

SUBMISSION  OF  CAUSES  — 

in  courts  of  civil  appeals.  1178,  and  note. 

case  not  properly  prepared,  1184. 

of  application  (o  supreme  court  for  writ  of  error,  1214. 

in  supreme  court,  1220. 

-SUBPOENA  (Vol.  I,  p.  760). 
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SUBPOENA  DUCES  TECUM  (Vol.  I,  p.  760). 

SUBROGATION  — 

of  holder  of  superior  title,  1052. 

SUBSEQUENT  PURCHASERS  (Vol.  I,  p.  760). 
SUBSTITUTION  OF  LOST  RECORDS  (Vol.  I,  p.  760). 
SUITS  (Vol.  I,  p.  760). 

SUNDAY  — 

sequestration  suit  may  be  commenced  on,  858. 

also  attachment  suits,  776 ;  (I)  258. 
last  day  for  filing  appeal  bond,  1133. 
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no  legal  proceedings  on.  except.  11,  12,  258. 
counted  in  serving  citation,  290. 
included  in  computing  time,  768. 

SUPERSEDEAS  — 

effect  on  injunction,  920. 

suspends  judgment  awarding  a  mandamus,  1040,  113?. 
on  appeal  or  error  to  court  of  civil  appeals,  1138.  1234. 
where  judgment  is  for  recovery  of  property,  1139. 
may  issue  in  vacation,  (I)  59. 

SUPERVISORY  JURISDICTION  (Vol.  1, p.  760). 

SUPREME  COURT  (see  Practice  in  Supreme  Court;  Writs  of  Error)  — 
organization  and  jurisdiction,  power  to  issue  writs,  etc.,  see  Vol.  I,  p.  99.. 
application  for  mandamus,  1031. 
jurisdiction  to  issue  writ  of  mandamus,  103° 

SURETIES  — 

on  attachment  bond,  790. 

on  sequestration  bond,  861,  868. 

on  replevy  bond  in  sequestration.  868,  869. 

liability  on  sequestration  bond,  873. 

on  claim  bond,  879,  893. 

on  injunction  bond,  910,  917.  918. 

on  refunding  bond  in  injunction  cases,  916. 

may  require  suit  to  be  brought,  1015. 

question  of  suretyship  may  be  tried ;  levy  of  execution,  1016v 

remedy  of  surety,  1017. 

who  is  a  surety,  1018. 

on  bond  for  appeal  from  justice's  court,  1095. 

on  certiorari  bond,  1116. 
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as  parties  to  actions,  152,  153,  159,  164-166;  p.  153,  note  9. 
attorney  or  officer  not  to  act  as,  658. 

SURPRISE  (Vol.  I,  p.  761). 

SURVEYOR  — 

in  partition  proceedings,  950. 

mandamus  to  compel  survey,  pp.  1003,  1004,  notes;  p.  1014,  note. 

SURVIVOR  AND  REPRESENTATIVE  (Vol.  I, p.  761). 

T. 

TAXES  — 

enjoining  collection  of,  903,  1027. 

violation  of  revenue  laws  may  be  enjoined,  90 

assessment  and  payment,  how  proved,  (I)  501. 

TELEGRAPH  COMPANIES  (FoZ.  I,  p.  761). 

TENANT  IN  COMMON  — 

may  bring  action  of  trespass  to  try  title,  1049. 
party  to  suit,  (I)  173. 
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TENDER  (Vol.  I,  p.  761). 

TERMS  OF  COURT  (Vol.  I,  p.  761). 

TESTE  (Vol.  I,  p.  761). 

TIME  — 

computation,  see  Vol.  I,  p.  722. 

TITLE  (V6L  L  p.  761). 

TORTS  — 

liability  of  receivers,  989. 
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committed  beyond  the  limits  of  the  state;  jurisdiction,  77. 
liability  of  master  and  servant,  p.  213,  note  6. 
venue  of  actions,  229. 
joinder  of  causes  of  action,  364,  365. 

TRADE-MARKS  — 

enjoining  use  of,  904. 

TRANSCRIPT  ON  APPEAL  — 
application  for,  1143. 
to  contain  what,  1144. 

form  and  arrangement;  to  be  written  or  printed;  index,  1145. 
caption,  1145. 

agreed  statement  in  lieu  of,  1146. 
transmission  and  receipt  of,  1147. 
clerk's  indorsement  on,  1148. 
clerk's  certificate,  1149. 
filing;  duty  of  clerk,  1150. 

either  or  both  parties  may  file;  must  be  properly  indoi'sed,  1151.. 
filing  in  quo  warranto  cases,  1152. 

motions  in  such  cases,  1152. 

defective  transcript  referred  to  court;  amendment,  1153. 
failure  to  file:  affirmance  on  certificate,  1182,  1183. 
found  defective  after  submission,  1185. 
custody  of,  1207,  1232. 
supreme  court  may  require,  1221. 

TRANSIENT  PERSONS  (Vol.  I,  p.  761). 
TRANSITORY  ACTIONS  (Vol  I,  p.  761). 
TRESPASS  (Vol.  I,  p.  761). 

TRESPASS  TO  TRY  TITLE  — 

nature  of  proceeding  and  rules  of  procedure,  1041. 

disputed  boundary  lines  may  be  determined,  1042. 

time  within  which  action  may  be  brought,  1043. 

limitation  does  not  run  against  the  state,  or  against  a  town,  city  or  county,. 
when,  1044. 

limitation  does  not  run  against  minors,  persons  of  unsound  mind  or  im- 
prisoned, 1045. 

limitation  interrupted  by  suit,  1046. 

limitation  not  interrupted  as  to  joint  tenant,  when,  1047. 

party  plaintiff.  1048. 

one  tenant  in  common  may  bring  suit,  1049. 

the  covenantee  in  a  bond  for  title  may  bring  suit,  1050. 

the  holder  of  the  vendor's  lien,  purchase-money  unpaid,  may  recover  the  land' 
subject  thereto,  1051. 

the  holder  of  the  superior  title  may  be  subrogated  to  the  rights  of  a  vendor 
without  title.  1052. 

plaintiff  claiming  an  undivided  interest  must  show  its  extent,  when,  1053. 

plaintiff  may  claim  equitable  relief,  1054. 

parties  defendant,  1055;  (I)  177. 

warrantor  may  be  made  a  party,  1056. 

the  petition  and  its  requisites,  1057. 

the  right  of  plaintiff  alleged,  how,  1058. 

indorsement  on  petition,  1059. 
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TRESPASS  TO  TRY  TITLE  (continued)  — 
defendant  may  disclaim,  1060. 
judgment  by  default,  1061. 

defendant's  pleadings,  1062.  ...         . -    ,    , 

plea  of  not  guilty  imposes  the  burden  of  proof  upon  plaintiff,  1063. 
•evidence  admissible  under  plea  of  not  guilty,  1064. 
defendants  may  sever,  1065. 

defendant  may  by  answer  claim  title  and  ask  affirmative  relief,  1066. 
a  vendee  in  possession  under  bond  for  title,  the  purchase-money  unpaid,  is 

estopped  from  denying  right  of  vendor,  1067. 
either  party  may  demand  abstract  of  title,  1068.      »^»j 
what  is  sufficient  title,  1069. 

•evidence  admissible  to  explain  a  latent  ambiguity  in  chain  of  title,  1070. 
possession,  evidence  of  title,  1071. 
possession  defined,  1072. 

possession  of  public  land  not  evidence  of  title,  1073. 
order  of  survey,  1074. 

plaintiff  must  recover  upon  the  strength  of  his  own  title,  1075. 
burden  of  proof  is  upon  the  plaintiff,  1076. 
burden  of  proof  where  affidavit  of  forgery  is  filed,  1077. 
^common  source  of  title,  1078. 
proof  of  common  source  of  title,  how  made,  1079. 
plaintiff  must  show  superior  title  under  common  source,  1080. 
defendant  not  precluded  by  rule  of  common  source  from  claiming  under  title 

superior  thereto,  1081. 

defendant  may  show  a  superior  outstanding  title,  1082. 
evidence  admissible  in  rebuttal,  1083. 

recovery  where  there  are  two  or  more  plaintiffs  or  defendants,  1084. 
judgment  for  plaintiff,  1085. 

damages  for  use  and  occupation  and  for  injury,  1086. 
final  judgment  conclusive,  1087. 
suggestion  of  improvements  in  good  faith,  1088. 
issue  as  to  improvements ;  findings,  1089. 
rents  and  profits  set  off  against  improvements,  1090. 
judgment;  writ  of  possession;  pay  for  improvements,  1091. 
sequestration,  857,  858. 
to  recover  property  sold  on  execution,  876. 

Volume  1: 

right  of  intervention,  211,  213. 
venue,  235. 

discontinuance  by  one  plaintiff,  332. 
costs,  726. 

TRIAL  — 

on  appeal  or  certiorari  from  justices'  courts,  1104,  1120. 

in  court  of  civil  appeals,  1179. 

in  supreme  court,  1221,  1223,  1224 

see  Index  to  Vol.  I,  p.  761. 

TRIAL  AMENDMENT  (Vol.  I,  p.  762). 
TRIAL  BY  THE  COURT  (Vol.  I,  p.  762). 

TRIAL  OF  RIGHT  OF  PROPERTY  — 

property  seized  under  attachment,  808 ;  (I)  202,  215. 

jurisdiction,  857,  881;  (I)  103,  104,  113. 

claimant  must  make  affidavit,  875. 

election  of  remedies,  876. 

release  of  damages ;  levy  may  be  made  on  other  property,  877. 

the  affidavit,  878. 

claimant  must  give  bond,  879. 

form  of  bond,  880. 

who  may  claim,  882. 

claim  by  joint  owner  or  partner,  883. 

levy  on  undivided  interest,  884 

delivery  of  property  and  return  of  oath  and  bond,  885. 

•default;  nonsuit,  886. 

•cause  to  be  docketed  and  issue  made  up,  887;  (I)  254 
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TRIAL  OF  RIGHT  OF  PROPERTY  (continued)  — 
evidence;  copy  of  writ  admissible,  888. 
burden  of  proof,  889. 
title  to  domestic  animals,  890. 
regularity  and  validity  of  the  writ,  etc.,  891. 
judgment  against  claimant  for  damages,  892. 
judgment  against  claimant  for  value  of  property,  893. 
return  of  property  by  claimant,  894. 
procedure,  895. 

'  Volume  I: 

proper  and  necessary  parties,  168. 
intervention,  215. 

TRUSTEES  — 

of  dissolved  corporations,  1006. 

appeal  from  order  of  appointment,  1122,  1178. 

and  beneficiaries,  as  parties,  142. 

TRUSTS,  OR  CONSPIRACIES  AGAINST  TRADE  — 
proceedings  by  quo  warranto,  1019,  1020,  1024. 


u. 

UMPIRE  (Vol.  I,  p.  76$). 
UNKNOWN  HEIRS  (  Vol.  I,  p.  762). 

UNKNOWN  OWNERS  AND  PERSONS  — 
in  partition,  946,  947,  959. 

T7bZwme  I: 

actions  against  to  quiet  title,  184 
veaue  where  residence  is  unknown,  223. 
citation  by  publication,  305. 
appointment  of  attorney  for,  310. 

UNLIQUIDATED  DAMAGES  — 
suit  by  attachment,  781. 

USE  AND  OCCUPATION  — 

damages  in  trespass  to  try  title,  1086. 


Y. 

VACATION  — 

attachment  may  issue.  776;  (I)  59,  118. 

also  writ  of  garnishment,  826. 

also  injunctions,  896. 
dissolution  of  injunction,  915. 

granting  writ  of  mandamus,  p.  1003,  note ;  §§  1031,  1040. 
appeal  from  justice's  court,  1098. 
certiorari  to  justices'  courts,  1110. 

Volume  I: 
proceedings  in,  59. 
Discontinuance  in,  328. 
filing  statement  of  facts,  651. 
entry  of  remittitur,  691. 

VARIANCE  — 

in  attachment  proceedings,  795. 
in  writ  of  sequestration,  863. 
of  citation  from  petition,  (I)  292. 

VENDITIONI  EXPONAS  — 
ia  general,  1296. 

VENDOR  AND  VENDEE  (Vol  I,  p.  762). 
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VENDOR'S  LIEN  (Vol.  1,  p.  763) 

VENUE  (see  Vol.  I,  p.  243;  Index,  p.  762)  — 
of  attachment  proceedings,  779. 
of  garnishment  proceedings,  829. 

commission  to  another  county,  849,  850. 
foreclosure  of  lieu  of  railroad  laborers,  943. 
in  divorce  cases,  960. 
of  mandamus  proceedings,  p.  1003,  note. 

VERDICT  ( Vol.  I,  p.  763)  — 
returning,  see  Vol.  I,  p.  559. 
in  general,  see  Vol.  I,  p.  566. 

VESTED  RIGHTS  (Vol.  I, p.  763). 

w. 

WAGES  — 

exemption  in  garnishment  proceedings,  843. 

injunction  lies  to  prevent  proceedings  in  another  state,  843; 

clue  non-residents,  843. 

of  railroad  laborers  and  operatives,  liens  for,  940-943. 

WAIVER  — 

of  mechanic's  lien,  939. 
see  Index  to  Vol.  I,  p.  763. 

WAIVER  OF  PROCESS  (Vol.  I,  p.  764). 

WARRANTOR  — 

may  be  made  a  party  in  trespass  to  try  title,  1056. 

WARRANTY  — 

in  partition  proceedings,  956. 

of  title,  venue  of  suit  for  breach,  (I)  236. 

WEEK  (Vol.  I, p.  764). 
WITNESS  FEES  (Vol.  I,  p.  764).' 

WITNESSES  (Vol.  I  p.  764)  — 
competency,  see  Vol.  I,  p.  44? • 
personal  attendance,  see  Vol.  I,  p.  864. 

WRIT  OF  ASSISTANCE  (Vol.  I,  p.  764). 

WRIT  OF  ERROR  (see  Appeals  and  Writs  of  Error)  — 
jurisdiction  of  supreme  court,  see  Vol.  I,  p.  90. 
when  taken,  1128. 

right  to,  after  time  for  appeal,  1129. 
petition  for,  1130. 
from  supreme  court,  petition  for,  1210.  1211. 

petition  must  show  jurisdiction.  1212. 

duty  of  clerk,  1213. 

application  deemed  submitted,  when,  1214. 

duty  of  clerk  when  application  refused  or  granted,  1215,  1216. 

WRIT  OF  ERROR  BOND  (see  Appeal  Bond]  — 
in  general.  1136. 

new  bond  in  appellate  court,  1135. 
affidavit  in  lieu  of  bond,  1137. 
supersedeas  bond,  1138,  1139. 
none  required,  when,  1141. 
on  error  from  the  supreme  court,  1217. 
judgment  on,  1227. 

WRIT  OF  POSSESSION  — 
in  trespass  to  try  title,  1091. 
when  awarded,  (I)  635. 


INDEX   TO    VOLUME   II.  1389 

WRITS  — 

of  the  jurisdiction  of  the  district  and  county  courts,  1033;  (I)  3,  4,  56,  57,  118. 

Volume  I: 

power  of  the  supreme  court,  6,  91. 
may  be  issued  in  vacation,  59. 
general  requisites  of  writs  and  process,  62. 

WRONGFUL  ATTACHMENT  — 

when  an  attachment  is  wrongful,  817. 

the  remedy  for  wrongful  attachment,  818. 

malicious  attachment,  819. 

attachment  sued  out  by  attorney  or  agent,  820. 

advice  of  counsel,  831. 

damages,  actual  and  exemplary,  822. 

elements  and  measure  of  damages,  823. 

reconvention,  818. 

suit  may  be  brought  before  attachment  proceedings  are  ended,  818. 

Volume  I: 

necessary  parties,  188. 
venue  of  actions  for,  229,  230. 

WRONGFUL  LEVY  — 

levy  on  property  of  third  party,  803. 
excessive  or  inadequate  levy,  804. 
of  sequestration,  872,  873. 


BY  WM.  G.  MY5R,  Author  of  •«  Federal  Decisions." 

I,5GI$I,A*ION, 


affecting  Vested    Rights  of  Property. 


OF    fcSGIjS&AtflYS    POWER,  as  regards   Rights  in 
the  Nature  of  Property. 


GUARANTY  of  due  Process  of  law 
for  the  Deprivation  of  Property. 

CHAPTER  ON  PRIYA*5  CORPORATIONS  is  alone 
worth  the  price,  being  an  exhaustive  discussion  of  the  rights 
derived  by  Corporations  under  their  Charters. 
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Vols.  Accounts ;   Actions ;   Appeals   and 
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signment; Attorneys;  165O  pages. 

The  two  subjects  of  AGENCY  and  AP- 
PEALS AND  W^ITS  OF  ERKOR  are,  we  think, 
of  more  value  than  any  treatise  on  either 
subject,  both  on  account  of  their  compre- 
hensiveness and  the  method  of  treatment. 

3.  Banks;  Sills  and  Notes.     Approved 
by  John  W.  Daniel,  author  of  a  well-known 
work  on  Negotiable  Instruments.      1,100 
pages. 

4.  Bonds,  Municipal,  Corporate  and  Official. 
Approved  by  John  W.  Daniel.    1,000  pages. 

&.  Carriers,  edited  by  James  Schouler, 
Esq.,  Champerty,  Churches,  Citizens  and 
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8.  Contracts,  edited  by  E.  H.  &  S.  C.  Ben- 
nett, of  Boston  University  Law  School ; 
also  Consuls  edited  by  Mr.    Myer.       900 
pages. 

9.  Conveyances,   edited    by    Leonard   A. 
Jones,  author  of  well-known  works  on  Real 
Estate  and  kindred  subjects.     900  pages. 

W.  Corporations.  Edited  by  Mr.  Myer,  and 
approved  by  Benj.  Vaughan  Abbott.  Over 
1,050  pages. 

II.  Courts.     Edited  by  Judge  B.  E.  Curtis, 
Lecturer  at  Boston  University  Law  School, 
and  editor  of  "Jurisdiction  and  Practice  of 
U.  S.  Courts."     907  pages. 

12.  Crimes  and  Criminal  Procedure. 

Edited  by  Mr.  Myer,  and  approved  by  John 
D.  Lawson.     1,150  pages. 

13.  Debtor  and  Creditor.    Assignment  for 
benefit  of   Creditors ;    also  Insolvent  and 
Bankrupt  Laws.      Approved    by    Jay    L. 
Torrey.     940  pages. 

14.  Domestic  Relations.     Edited  by  Mr. 
James  Schouler,  author  of  a  well-known 
work  on  that  subject.     Also  smaller  topics 
by  Mr.  Myer,  among  which  are  Easement, 
Eminent  Domain  and  Elections.    640  pages. 

15.  Equity.     Arranged  by  Percy  D.  Maddin, 
of  Nashville,  Tenn.     Certified  to  by  Judge 
Seymour  D.  Thompson.     Over  920  pages . 

16.  Estates    of   Decedents.      Edited    by 
James  Schouler,  Esq.  author  of  a  work  on 
that  subject.     910  pages. 


Vol.    Evidence.     Edited  by  Simon  Greenleaf 

17.  Croswell,  editor  of  the  lasteditionof  Green- 
leaf  on  Evidence.     Also,  Estoppel,  edited 
by  Mr.  Myer.     760  pages. 

18.  Fraud;  Government.    Also  all  other 
topics  falling  under  F,  G  and  H.     Edited 
by  Mr.  Myer.     940  pages. 

19.  Insurance.    Edited  by  Melville  M.  Big- 
elow,  Esq.,  author  of  a  celebrated  work  on 
that  subject.     876  pages. 

20.  Judgments,  with  all  other  topics  in  J 
and  also  under  I,  except  Insurance.    Edited 
by  Mr.  Myer.     860  pages. 

21.  Land  and  Land  Titles.     Edited  by 
Leonard  A.  Jones,  (see  Vol.  9).     Includes 
Public  Lands,  R.  R.  Grants,  Vendor  and 
Vendee,  Actions  to  recover  possession  and 
to  try  title,  Partition,  and  the  various  Es- 

•  tates  in  Land,  including  Homestead  and  the 
doctrine  of  Innocent  Purchaser.  1,030 
pages. 

22.  Landlord  and  Tenant,  Liens,  Liquors, 
Mines  and  Money,  edited  by  Mr.  Myer. 
Also    Limitations,    edited   by    C.    F. 
Beach,  Jr.     880  pages. 

23.  Maritime    Law.        Edited    by    Benj. 
Vaughan  Abbott,  assisted  by  Peter  Kemper, 
Esq.     1,234  pages. 

24.  Partnership.      Name,    Officers,    Post- 
office,  Powers  and  several  smaller  topics, 
edited  by  Mr.  Myer. 

Also  Pleading.  Edited  by  F.  A.  Farn- 
ham.  930  pages. 

25.  Patents.     Edited  by  W.  D.  Baldwin  and 
Woodbury  Lowery,  two  of  the  best  and 
most  favorably  known  Patent  Lawyers,  of 
Washington,  D.  C.     Also  Trade-Marks  a::d 
Copyrights,   edited   by    Mr.   Myer.      12."0 
pages. 

26.  Practice.    Edited   by    F.   A.   Farnham, 
under  the  general  supervision  of    Judge 
B.  R.  Curtis  (see  Vol.  11).     912  pages. 

27.  Revenue,  including   Duties,    Taxes  and 
Tax  Sales,   Reward,   Roads  and  Bridges. 
Edited  by  Mr.  Myer. 

Receiver.    Edited  by  C.  F.  Beach.' 
Sales.    Edited  by  E.  H.  &  S.  C.  Bennett, 
(see  Vol.  8.)     Slavery,   States  and  some 
smaller  topics.     1,130  pages. 

28.  Torts  ;  and  all  other  titles  under  T  ;  also 
Usage  and    Customs,   Uses    and    Trusts, 
Warehouses  and  Water  Courses.   900  pages. 

29.  War  and  questions  growing  out  of  the 
various  wars  we  have  been  engaged  in. 
Writs' and  Remedial  Process.     1007  pages. 

30.  This  volume  contains  the  final  table  of 
cases  and  index  to  the  series. 
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irly  Laws  of  Texas,  (1846-1866)  being  the  early  and 
inaccessible  laws  of  Texas,  Mexico,  Tamaulipas 
Coahuila.  By  John  and  Henry  Sayles,  3  vols.,  $! 

Treatise  on  the  Real  Estate  Laws  of  Texas, 

2  vols.,  $14.00.  By  John  and  Henry  Sayles. 

xas  Citations,  by  W.  W.  Herron,  Esq.,  1  vol.,  $7.J 
A  large  (over  800  page)  book,  giving  all  Texas  cases 
in  the  Supreme  Court  Reports  to  end  of  volume  54 
the  first  ten  volumes  of  the  Appeal  Reports.  The 
are  arranged  alphabetically,  and  show  the  point  < 
and  whether  affirmed,  overruled  or  criticised, 

whether  cited  by  court,  reporter,  or  in  the  attor 
briefs. 

illsou's  Criminal  Form  Book.  New  edition.  Th 
forms  have  been  corrected  where  necessary, 
brought  down  to  date;  obsolete  or  overruled  one: 
out,  and  a  number  of  new  ones  added  by  HON.  GE 
CLARK,  of  Waco,  Tex.  The  references  have 
changed  to*  the  New  Statute  and  notes  made  to  ; 
the  later  decisions.  Price,  $6.00  delivered. 
In  the  first  edition,  Judge  Willson  made  many  ref 
ces  to  the  notes  in  Judge  Clark's  Criminal  Code,  a 
now  out  of  print;  therefore,  by  permission  of  J 
Clark,  we  have  placed  in  an  addendum  at  the  end  o 
forms  all  these  notes  to  which  Judge  Willson  refer: 

yles'  Texas  Form  Book  and  Laws  of  Business. 

$6.00. 

yles'  Justice  Guide.  A  treatise  on  the  civil  jurisdi 
of  justices  of  the  peace,  including  forms  of  pro 
Fourth  edition,  1894.  $6.50. 

yles'  Practice.  Judge  Sayles  has  prepared  this  wo: 
the  plan  of  his  old  Practice  of  1873  which  was  rec< 

with  so  much  favor.  The  work  is  thoroughly  annot 
Vol.  1  now  ready,  over  750  large  pages.  Price, 
delivered.  Vol.  2  preparing. 

yles'  Pleading,  with  Forms  —  A  new  edition  of  this 
popular  work,  nearly  900  pages,  1893.  $7.50. 

itaries'  Manual.  Full  instructions  as  to  their  dl 
powers,  rights  and  liabilities  under  TEXAS,  Miss 
Kansas,  Arkansas,  Nebraska,  Minnesota,  Iowa 
Federal  laws.  By  B.  F.  Rex,  Esq.  $2.50. 
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Mills    on    Eminent    Domain. 

$5.00  NET. 

No  extra  Charge  for  Delivery  to  those  who  accompany 
Order  with  the  Money. 

Over  1000  New  Citations 

Of  many  Cases  resulting  from  the  extensive  building 
of  railroads  in  the  newer  States,  and  a  reviewing 
of  the  law  in  the  older  States.     • 

8@~CONDEMNATION   PROCEEDINGS  ARE  LARGELY 
PASSED  ON. 


"WELL  PLANNED." 

"The  plan  of  the  book  is  good,  the  citations  are 
exhaustive,  and  the  whole  work  gives  evidence  of  thor- 
ough and  honest  research  by  the  author." — Chicago 
Law  Journal. 

"  THE  STANDARD." 

"Mills  on  Eminent  Domain  has  been  in  the  last  ten 
years  repeatedly  quoted  in  the  courts  as  the  standard, 
and  in  fact  practically  the  only  complete  treatise  on  its 
subject.  So  important  has  this  subject  become  that  it 
has  been  found  necessary  to  swell  the  number  of  cases 
cited  to  nearly  one-third  more  than  the  3,200  of  the  First 
Edition.  This  fact  may  give  some  idea  of  the  thorough- 
ness of  the  work  accomplished  within  the  limits  of  this 
Sy  no  means  bulky  volume." — Columbi  i  Law  Review, 


NEW, 
FORCIBLE   AND   PRACTICAL. 


A  Treatise  on  the  Law  of 

RECORD  OF  TITLE, 


By  B.  R.  WEBB, 


Price,  delivered,  $6.00. 


A  thorough  treatise  on  the  subject  of  the  record  of 
title  to  real  and  personal  property,  giving  special  atten- 
tion to  the  rights  of  creditors  and  subsequent  purchasers 
under  the  recording  acts,  and  as  against  unregistered 
conveyances ;  also  to  the  record  of  mortgages  of  realty, 
and  of  chattel  mortgages,  and  to  the  law  of  acknow- 
ledgement, and  the  rights  of  married  women  as  affected 
bv  imperfect  acknowledgement  or  record. 

ABLE  AND  CONCISE. 

"The  work  presents  with  ability,  clearness  and  conciseness  a 
great  variety  of  information  upon  the  important  subject  of  the  inves- 
tigation of  the  Solidity  of  Title  to  Real  and  Personal  Property." — Hon. 
John  P.  White,  Judge  Texas  Court  of  Appeals, 

HIGHLY  VALUED. 

"  I  have  to  examine  a  great  many  titles.  It  frequently  occurs  that 
deeds  have  been  improperly  recorded,  and  this  work  is  just  the  one  to 
settle  the  effect  of  the  defect.  I  would  not  be  without  it  for  ten  times 
its  price."— C.  Von  Carlowitz,  Fort  Worth,  Texas. 

HOTHIHG  GOT  AWAY. 

"Very  little  if  any  of  the  law  on  the  Subject  of  Record  of  Title 
seems  to  have  escaped  the  author.  The  work  is  invaluable  to  active 
practitioners  and  conveyancers." — Daily  Itecord,  Boston, 

Sample  Pages  sent  on  application. 
GILBERT  BOOK  CO.,  ST.  LOUIS. 


A  TREATISE   ON   THE 

LAW  OF  SHERIFFS; 

and  other  Ministerial  Officers, 

BY 
WILLIAM  L.  MURFREE,  SR. 

REVISED  BY 

EUGENE  MCQUILLIN,  of  the  St.  Louis  Bar. 


$6.00,  DELIVERED. 

The  New  Edition  for  1890,  just  issued,  has  over 
rooo  pages,  and  cites  2600  new  cases.  It  is  the  only 
new  and  general  work  on  this  subject,  and  is  applicable 
to  all  the  States,  including  U.  S.  Marshals. 


The  work  covers  thoroughly  the  whole  field  of  the  law  relating  to 
sheriffs  and  ministerial  officers.  It  is  arranged  under  convenient 
headings,  so  that  any  information  it  contains  can  be  readily  found. 
The  type,  paper  and  binding  are  first  class,  as  is  the  case  with  all  the 
work  turned  out  by  the  well-known  publishing  house  of  "  The  Gilbert 
Book  Company,"  of  St.  Louis. — Baltimore  Daily  Record. 

The  work  has  been  divided  into  sections,  which,  as  a  rule,  are 
brief  and  concise,  and  cover  the  whole  field.  Each  of  these  subjects 
in  turn  has  received  the  author's  careful  attention,  and  after  stating 
the  general  rules  and  the  law  applicable  to  them  under  their  several 
captions,  the  cases  bearing  upon  them  are  stated  at  the  bottom  of  the 
page.  The  work  has  a  thorough  index,  covering  fifty-seven  pages, 
and  the  table  of  cases  cited  contains  about  6,000  references. 
This  table  has  been  divided  into  two  parts  under  the  respective  head- 
ings of  cases  cited,  and  late  cases  dted,  in  the  added  matter.— New 
Jersey  Law  Journal, 


LATHAWKINS,  JR, 


and  Notary  Public, 
GALVESTON,     TEOtAS. 
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